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Ch.  148,  sec.  2 
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Sec.  1786  383 

revision  of  1860. 

Sec.  2544 134 

Sec.  3075 382,  383 

CODE  OF  1873. 

Sec.  8 25 

Sec.  23 .  .  591 


Sec.  45 619 

Sec.  47 134 

Sec.  231 590 

Sec.  239 592 

Sec.  243  593 

Sec.  456 231 

Sec.  686 581 

Sec.  714 / 581 
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Sec.  902  118 
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Sec.  1492 134 
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Sec.  1543. .  .308,  693,  695,  696,  725 

Sec.  1555  705 

Sec.  1920  619 

Sec.  1923  431,  433,  545 
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Sec.  1925 525 

Sec.  1927 126 

Sec.  1938  440 

Sec.  1941 714 

Sec.  1970 140 

Sec.  2008  517 

Sec.  2108 528 

Sec.  2115 741 

Sec.  2324 294 

Sec.  2371  195 

Sec.  2408 349 

Sec.  2420  ...  349 

Sec.  2421  350 

Sec.  2441 516 

Sec.  2524 .236,  245 

Sec.  2529 237,  684 

Sec.  2530 237 
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Sec.  2533 343 

See.  2539 343 

See.  2626 13 

Sec.  2650 282,  508 

Sec.  2663 423 

Sec.  2712 683 

Sec.  2718 29 

Sec.  2791 381 

Sec.  2803 381 

Sec.  2804 381 

Sec.  2805 381,  382 
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Sec.  3216 

Sec.  3225 321 

Sec.  3319 , 440 

Sec.  3321 440 

Sec.  3352 575 

Sec.  3370 641 

Sec.  3516 414 

Sec.  3534 414 

Sec.  ^36 3 

Sec.  3641 3,   5 

Sec.  3642 5 

Sec.  3738 297 

Sec.  3775  642 

Sec.  3825 564 

Sec.  3842 414 

Sec.  3876 143 

Sec.  3909  372 

Sec.  4164 259 

Sec.  4167  259 

Sec.  4266 593 

Sec.  4293 145,146 

See.  4294 146 

Sec.  4301 259 

Sec.  4363 259 

Sec.  4377 145 

Sec.  4419 ....  88 

Sec.  4465 89 

Sec.  4538 146 
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REPORTS 

OP 

CASES  AT  LAW  AND  IN  EQUITY, 

DETERMINED  BY  THE  > 

SUPREME  COURT 


THE  STATE  OF  IOWA, 

AT 

DES  MOINES,  JANUARY  TERM,  A.  D.  1 893, 

AND  IN  THE  FORTY- SEVENTH  YEAR  OP  THE  STATE. 


The  State  of  Iowa,  Appellee,  v.  Thomas  Chambers, 


:    WHEN  WIFE  MAY  TESTIFY  AGAINST  HUSBAND:  INCEST.      InCP*t 

by  a  married  man  with  his  stepdaughter  is  a  crime  against  his  wife 
in  such  sense  as  to  make  the  latter  a  competent  witness  against  him-, 
in  a  prosecution  for  such  offense,  under  section  3641  of  the  Code. 

Vol.  87—1  (1) 


87 
101 

87 


Appellant.  103  ?g3| 

Criminal  Law:  right  to  challenge  grand  jury.  Where  one 
charged  with  a  crime  upon  preliminary  examination  before  a  magis- 
trate is  bound  over  to  appear  at  a  future  term  of  the  district  court, 
but  that  court  is  in  session  at  the  time,  and  the  grand  jury,  on  its  own 
motion,  investigates  the  case  and  finds  an  indictment,  the  accused 
has  no  right  to  object  to  the  indictment  on  the  ground  that  he  had  no 
opportunity  to  challenge  the  grand  jury. 
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3.  :  incest:   consent  op   woman:    corroboration.    It  is  not 

essential  to  the  crime  of  incest,  so  far  as  it  affects  the  guilt  of  the 
man,  that  the  woman  should  consent  to  the  unlawful  connection,  and 
thus  become  an  accomplice ;  and  the  man  may  be  convicted  upon  the 
testimony  of  the  woman,  without  the  corroboration  required  by  sec- 
tion 4559  of  the  Code. 

Appeal  from  Linn  District  Court. — Hon.  J.  H.  Pbeston, 

Judge. 

Tuesday,  Januaky  17,  1893. 

The  defendant  was  indicted,  tried  and  convicted 
of  the  crime  of  incest  with  his  step-daughter,  Sarah 
D.  Cowden.  Judgment  was  entered  against  him  on 
the  verdict,  from  which  judgment  he  appeals.  The 
correctness  of  the  appellee's  amended  and  additional 
abstract  being  denied,  and  no  transcript  filed,  the  case 
must  be  considered  upon  the  appellant's  abstract  alone. 
Affirmed. 

Charles  W.  Kepler }  for  appellant. 

John  Y.  Stone,  Attorney  General,  for  the  State. 

Given,  J. — I.    The  appellant  was  charged  with  the 
crime  of  incest,  before  a  justice  of  the  peace,  and  on 
i.  criminal  law.  April  6,  1891,  he  waived  examination,  and 
Jenge  gra^d1"  gave  bond  to  appear  and  answer  before 
3ury'  the  grand  jury.     The  district  court  being 

then  in  session,  the  grand  jury  returned  an  indictment 
on  April  11,  1891,  against  the  defendant,  charging  him 
with  the  same  act  of  incest.  The  appellant  moved  to 
quash  the  indictment  for  the  reason  that  no  opportu- 
nity was  given  him  to  challenge  the  grand  jury,  and 
because  the  grand  jury  had  no  right  to  take  jurisdic- 
tion of  the  case.  It  does  not  appear  from  the  record 
whether  the  defendant  was  held  to  answer  at  the  term 
of  court  then  in  session,  or  at  the  next  term ;  but  as 
the  magistrate  was  not  required  to  make  return  to  the 
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district  court  until  "on  or  before  its  opening,  on  the 
first  day  of  the  next  term  thereof/ '  we  must  presume 
that  he  was  held  to  appear  at  the  next  term. »  We  must 
also  presume  that  the  magistrate  did  not  make  his 
return  to  the  term  then  in  session.  Prom  this  record 
we  conclude  that  the  grand  jury  did  not  act  upon  a 
return  from  the  magistrate,  but  took  up  the  case  as 
though  there  had  been  no  preliminary  hearing.  The 
fact  that  the  appellant  had  been  held  to  appear  at  a 
future  term  did  not  divest  the  grand  jury  of  jurisdiction 
to  examine  the  case  upon  its  own  motion.  Having 
this  jurisdiction,  and  having  so  examined  the  case,  and 
returned  the  indictment,  the  appellant  had  no  right  to 
challenge  the  grand  jury. 

II.     Salina  Chambers  was  called  and  sworn  as  a 
witness  on  behalf  of  the  state y  and,  having  testified 

2  :  when  wife  that  s^e  was  the  wife  of  the  defendant, 

^fnlt8h£-    "the  defendant  now  objects  to  the  compe- 
band:  mceat.    tency  o£  thig  ^tneas  to  testify  in  this 

case,"  which  objection  was  overruled.  The  wife  hav- 
ing testified  to  her  marriage  to  the  defendant,  to 
improper  conduct  of  his  towards  Sarah  D.  Cowden, 
and  to  what  was  said  between  the  witness  and  the 
defendant  at  the  time,  the  defendant  moved  to  strike 
out  all  her  testimony  "because  she  is  the  wife  of  the 
defendant,  and  is  incompetent  to  testify  against  him." 
This  motion  was  overruled.  It  will  be  noticed  that  the 
objection  and  motion  were  solely  upon  the  ground  of 
incompetency  of  the  witness,  and  the  contention  is  that 
this  is  a  criminal  prosecution  for  a  crime  committed 
against  the  wife.  Section  3636  of  our  Code  provides  as 
follows:  "Every  human  being  with  sufficient  capacity 
to  understand  the  obligation  of  an  oath  is  a  competent 
witness  in  all  cases,  both  civil  and  criminal,  except  as 
herein  otherwise  provided."  The  exception  declared 
is  found  in  section  3641,  as  follows:  "Neither  the  hus- 
band nor  wife  shall,  in  any  cas6,  be  a  witness  against 
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the  other,  except  in  a  criminal  proceeding  for  a  crime 
committed  by  one  against  the  other,  or  in  a  civil  action 
or  proceeding,  one  against  the  other;  but  they  may,  in 
all  civil  and  criminal  cases,  be  witnesses  for  each 
other." 

In  State  v.  Bennett,  31  Iowa,  24,  a  prosecution 
against  the  wife  for  adultery,  it  was  held  that  the  hus- 
band was  a  competent  witness  against  his  wife.  See, 
also,  State  v.  Razen,  39  Iowa,  648.  In  State  v.  Shan, 
55  Iowa,  217,  it  was  held  that,  on  the  trial  of  the  hus- 
band for  bigamy,  his  legal  wife  was  a  competent  witness 
in  behalf  of  the  state.  The  court  says:  "In  our  opin- 
ion, if  the  defendant  is  guilty  of  bigamy,  he  committed 
a  crime  against  his  wife.  We  think  she  was  a  compe- 
tent witness."  See,  also,  State  v.  Hughes,  58  Iowa, 
165. 

In  People  v.  Quanstrom,  53  N.  W.  Rep.  165,  the 
supreme  court  of  Michigan  holds,  under  the  Michigan 
statute,  that  "bigamy  on  the  part  of  the  husband  is 
not  such  a  personal  wrong  or  injury  to  the  wife  as  to 
allow  her  to  testify  against  the  husband."  Section 
7546  of  that  statute  is  as  follows:  "A  husband  shall 
not  be  examined  as  a  witness  for  or  against  his  wife 
without  her  consent,  nor  a  wife  for  or  against  her  hus- 
band without  his  consent,  except  in  cases  where  the 
cause  of  action  grows  out  of  a  personal  wrong  or  injury 
done  by  one  to  the  other."  In  Bassett  v.  United  States, 
137  U.  S.  496,  11  Sup.  Ct.  Rep.  165,  a  prosecution  for 
polygamy,  it  was  held,  under  the  Code  of  Criminal 
Procedure  of  Utah,  that  the  offense  charged  was  not 
such  a  wrong  against  the  wife  as  to  render  her  testi- 
mony admissible.  The  exception  contained  in  that 
code  is  where  the  testimony  is  given  with  the  consent 
of  both,  or  "in  cases  of  criminal  violence  upon  one 
by  the  other."  It  will  be  noticed  that  the  exceptions 
in  these  statutes  apply  to  personal  wrong  or  injury, 
while  under  ours  they  apply  to  "all  criminal  prosecu- 
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tion  for  a  crime  committed,  one  against  the  other." 
There  are  many  crimes  other  than  against  the  person 
which  one  may  commit  against  another. 

Conipton  v.  State,  13  Tex.  App.  271,  is  a  case 
identical  with  this.  That  was  a  charge  of  incest 
against  the  husband  with  the  daughter  of  his  wife,  and 
the  competency  of  the  wife  to  testify  was  raised,  under 
a  statute  the  same  as  ours.  The  court  held  that  she 
was  not  a  competent  witness  against  her  husband,  over- 
ruling Morrill  v.-  State,  5  Tex.  App.  447;  Roland  v. 
State,  9  Tex.  App.  277.  It  is  the  fact  of  the  marital 
relation  that  makes  the  acts  here  charged  constitute 
the  aggravated  crime  of  incest.  Were  it  not  for  this 
relation,  these  acts  would  constitute  a  much  less  grave  f 
offense.  The  crime  charged  is  surely  as  much,  if  not 
more,  a  crime  against  the  wife  of  the  accused  than 
would  be  the  crime  of  adultery  or  bigamy.  Following 
former  decisions  of  this  court,  we  hold  that  this  is  a 
prosecution  for  a  crime  committed  by  the  >  defendant 
against  his  wife,  within  the  meaning  of  section  3641, 
and  that  Mrs.  Chambers  was  a  competent  witness  for 
the  state. 

Counsel  for  the  appellant,  in  argument,  called  atten- 
tion to  section  3642  of  the  Code,  providing  that  neither 
husband  nor  wife  can  be  examined  in  any  case  as  to 
any  communication  made  by  the  one  to  the  other  while 
married.  The  record  fails  to  show  that  any  objection 
was  made  on  the  trial,  based  upon  this  statute.  As 
already  stated,  the  objections  were  grounded  solely 
upon  the  claim  that  the  witness  was  incompetent.  It 
does  not  appear  from  the  record  that  the  witness  was 
called  upon  to  testify  to  any  communication  made  to 
her  by  her  husband,  within  the  meaning  of  the  section 
referred*  to.  The  rule  of  this  section,  in  its  spirit  and 
extent,  is  analogous  to  that  which  excludes  confidential 
communications.  1  Greenl.  Ev.,  section  338.  There 
was  no  error  in  permitting  Mrs.  Chambers  to  testify, 
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nor  in  refusing  to  strike  the  testimony  which  she  had 
given. 

III.  The  appellant  asked  the  following  instruc- 
tions, which  were  refused,  and  of  which  refusal  he 
complains: 

"2.  The  crime  of  incest  can  only  be  committed  by 
the  mutual  acts  of  the  parties,  and  both  parties  are 

,. .  lnoeBt:      equally  guilty,  under  the  facts  pleaded  in 

womSS^of       the  indictment;  and  hence,  in  this  case, 

corroboration.    .f  yQu  find  frQm  ^  eyidence  of  the  prog. 

ecutrix,  Sarah  D.  Cowden,  that  she  and  the  defendant 
had  sexual  intercourse,  then,  in  law,  she  was  an  acces- 
sory and  accomplice  with  the  defendant  to  the  crime 
,  charged  in  the  indictment,  and  you  can  not  convict  on 
her  testimony  alone,  but  she  must  be  corroborated  by 
other  witnesses,  tending  to  connect  the  defendant  with 
the  crime  charged." 

"4.  In  order  to  constitute  the  crime  of  incest,  the 
defendant  and  the  prosecutrix,  Sarah  D.  Oowden, 
must  have  mutually  agreed  to  have,  and  did  have, 
actual  copulation ;  and  unless  the  evidence  satisfies  you 
of  this  fact  beyond  a  reasonable  doubt,  you  should 
acquit  the  defendant." 

Code,  section  4559,  is  as  follows:  "A  conviction 
can  not  be  had  upon  the  testimony  of  an  accomplice, 
unless  he  be  corroborated  by  such  other  evidence  as 
shall  tend  to  connect  the  defendant  with  the  commis- 
sion of  the  offense;  and  the  corroboration  is  not 
sufficient  if  it  merely  show  the  commission  of  the 
offense,  or  the  circumstances  thereof."  The  appel- 
lant contends  "that  both  parties  must  mutually  agree 
to  have  sexual  intercourse,  and  have  actual  copulation, 
before  the  crime  of  incest  is  committed;"  that,  if  con- 
sent on  the  part  of  the  female  is  wanting,  it  is  no* 
incest,  and  if  she  consents  she  is  an  accomplice,  and 
must  be  corroborated,  as  provided  in  section  4559.  In 
State  v.  Sanders,  30  Iowa,   582,  the  defendant  was 
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charged  with  adultery,  and  the  woman  with  whom  it 
was  charged  he  committed  the  crime  testified  that  the 
act  was  committed  by  the  defendant  forcibly,  and 
against  her  will.  The  defendant  asked  an  instruction 
to  the  effect  that  such  evidence  was  not  sufficient  to 
sustain  the  indictment;  that  it  would  prove  a  rape,  but 
is  not  enough  to  convict  for  adultery.  This  court 
says:  "In  order  to  constitute  the  crime  of  adultery, 
the  act  must  be  willingly  done.  This  condition  is  an 
essential  ingredient  in  this  as  in  all  other  crimes.  But 
it  is  to  be  applied  to  the  party  who  commits  the 
offense,  and  not  the  one  with  whom  or  against  whom 
it  is  done.  The  defendant's  guilt  does  not  depend 
upon  the  guilt  or  innocence  of  Elmyra  Wyman.  If, 
for  certain  reasons,  she  may  not  be  guilty,  it  does  not 
change  the  character  of  the  act,  so  far  as  he  is  con- 
cerned. On  his  part,  it  was  willingly  done ;  and  it  is, 
therefore,  within  the  definition  the  law  gives  of  the 
offense.  It  may  appear  that  the  act  was  so  far  with- 
out the  woman's  consent  as  to  amount  to  rape;  yet,  as 
to  defendant,  it  was  an  unlawful  carnal  connection, 
and  willingly  done  on  his  part,  which,  with  the  fact  of 
marriage,  constitutes  the  crime  of  adultery,  and  the 
defendant  may  be  convicted  therefor."  The  instruc- 
tion was  held  to  be  properly  refused.  This  was  fol- 
lowed in  State  v.  Donovan,  61  Iowa,  279.  See,  also, 
Commonwealth  v.  Bakeman,  131  Mass.  577.  Guilt  may 
exist,  and  is  none  the  less  enormous,  because  the  act 
was  without  the  consent  of  the  female.  To  hold  other- 
wise is  to  say  that  the  crime  of  incest  can  not  be  com- 
mitted with  one  who,  from  infancy  or  other  cause,  is 
incapable  of  consenting  to  the  act.  Sarah  D.  Cowden 
was  but  little  over  thirteen  at  the  time  this  crime  is 
charged  to  have  been  committed;  and,  although  it 
does  not  appear  that  she  resisted  the  approaches  of 
her  stepfather,  it  can  hardly  be  said  that  she  so  con- 
sented as  to  become  his  accomplice  in  the  commission 
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of  the  crime.  State  v.  Miller,  65  Iowa,  60,  is  relied  upon 
by  the  appellant.  The  question  there  determined  was 
the  sufficiency  of  the  evidence.  The  question,  whether, 
in  such  cases,  each  party  is  an  accomplice  to  the  other, 
so  that  section  4559  applies,  was  not  before  the  court. 
We  think  the  instructions  were  properly  refused. 

We  find  no  errors  in  the  record,  and  the  judgment 
of  the  district  court  is,  therefore,  affirmed. 


— — J,     Toof,  McGtOwen  &  Co.,  Appellants,  v.  William  Foley, 
us  579|  Appellee. 

1.  Jurisdiction:  fraud:  validity  op  judgment.  If  a  person  be 
induced,  by  false  representations,  to  go  into  a  state  other  than  that 
of  his  residence,  for  the  purpose  of  there  getting  service  of  summons 
upon  him,  the  jurisdiction  acquired  by  such  service  will  be  held  to 
have  been  fraudulently  obtained,  and  the  judgment  based  thereon 
will  be  void. 

2.  Foreign  Judgment :  fraud:  defense  in  this  state.  Where 
jurisdiction  of  the  person  of  the  defendant  in  an  action  in  another 
state  was  obtained  by  fraudulently  enticing  him  into  that  state,  and 
he  was  then  told  by  the  plaintiff  that  nothing  would  be  done  in  the 
case  until  certain  other  matters  had  been  adjusted,  and  with  that 
understanding,  and  at  the  suggestion  of  the  plaintiff,  he  filed  an 
answer,  and  thereafter  in  violation  of  that  understanding,  and  with- 
out the  knowledge  of  the  defendant,  the  cause  was  prosecuted  to 
judgment  against  said  defendant,  held,  that  the  fraud  thus  practiced 
was  a  good  defense  to  an  action  brought  upon  such  judgment  in  this 
state.  In  such  a  case  the  appearance  of  the  defendant  is  not  a 
waiver  of  the  fraud  by  which  jurisdiction  was  obtained. 

Appeal  from  Jones  District  Court. — Hon.  J.  H.  Preston, 

Judge. 

Tuesday,  January  17,  1893. 

This  is  an  action  at  law  based  upon  a  judgment 
of  the  circuit  court  of  Shelby  county,  in  the  state  of 
Tennessee/  There  was  a  trial  before  the  court,  a  jury 
having  been  waived,  and  a  judgment  was  rendered  for 
the  defendant  for  costs.  The  plaintiffs  appeal. — 
Affirmed. 
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Remley  <&  Ercanbrack,  for  appellants.  , 

J.  W.  Jamison,  for  appellee. 

Rothbock,  J. — It  is  not  disputed  that  the  judg- 
ment upon  which  the  action  is  founded  was  actually 
rendered  by  a  court  of  record  in  the  state  of  Tennessee. 
Indeed,  the  record  shows  that  the  defendant  was  duly 
served  with  process  in  Tennessee,  and  that  an  answer 
was  filed,  and  judgment  was  rendered  in  proper  form. 
It  is  not  necessary  to  set  out  the  answer  by  which  the 
validity  of  the  judgment  was  put  in  issue.  The  sub- 
stance of  the  defense  was  that  the  defendant  was  a  res- 
ident of  this  state,  and  that  the  plaintiffs  fraudulently 
induced  him  to  go  to  the  state  of  Tennessee,  so  that 
the  service  of  a  summons  could  be  made  upon  him,  and 
that  after  he  went  there,  and  the  action  was  commenced, 
the  plaintiffs  induced  him  to  allow  said  action  to  remain 
pending,  with  the  understanding  that  no  further  action 
should  be  had  therein  until  a  settlement  of  certain 
claims  growing  out  of  the  construction  of  a  railroad 
should  be  had,  and  that,  in  violation  of  said  under- 
standing, the  plaintiffs,  without  the  knowledge  of  the 
defendant,  took  judgment  against  him.  Other  facts 
are  averred  in  the  answer,  but  they  are  not  material 
and  do  not  constitute  a  defense.  And  there  was.  a 
motion  and  demurrer  attacking  the  answer*  which  were 
overruled.  We  need  not  determine  the  questions  raised 
by  counsel  for  the  appellants  upon  this  ruling  of  the 
court.  The  exception  to  the  ruling  was  waived  by 
filing  a  reply.  There  is  no  real  question  in  the  case, 
except  that  arising  upon  the  claim  of  the  defendant 
•that  the  judgment  was  obtained  by  fraud.  All  of  the 
rulings  of  the  court  upon  the  admission  and  exclusion 
of  evidence,  which  are  complained  of  by  the  appellants, 
may  be  disposed  of  by  the  consideration  that  the  evi- 
dence objected  to  was  competent  upon  the  question  of 
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fraud,  or  that  said  rulings  were  without  prejudice  to 
the  appellants. 

I.  Both  parties  filad  abstracts  of  evidence,  and 
there  is  a  conflict  between  them  as  to  their  correctness, 
,  T  which  has  compelled  us  to  resort  to  the 

1.  Jurisdiction:  r  m 

o^judJment^  transcript-  From  our  examination  of  the 
evidence,  we  find  that  the  partnership  of 
J.  S.  McTighe  &  Co.  was  engaged  as  railroad  contract- 
ors, with  its  headquarters  at  Memphis,  Tennessee. 
The  firm  was  composed  of  J.  S.  McTighe,  J.  L. 
McKee,  and  Timothy  Sullivan.  They  were  large  con- 
tractors, and  in  the  year  1888  they  were  engaged  as 
contractors  in  constructing  the  Louisville,  New  Orleans 
&  Texas  Railroad.  They  sublet  the  clearing,  grubbing 
and  grading  of  part  of  the  line  to  the  defendant, 
William  Foley,  and  to.  John  Foley,  who  were  residents 
of  this  state.  The  partnership  of  Toof ,  McQowen  & 
Co.  was  composed  of  John  S.  Toof,  E.  L.  McGrowen, 
J.  S.  McTighe  and  W.  G.  Patterson.  This  firm  was 
in  business  at  Memphis  as  grocers  and  cotton  factors. 
When  the  Foleys  entered  into  their  contract,  an 
arrangement  was  made  with  McTighe — who,  it  will  be 
observed,  was  a  member  of  both  of  said  partnerships — 
that  certain  supplies  should  be  furnished  by  the  plain- 
tiffs herein  to  the  Foleys,  as  the  work  progressed,  and 
that  payment  therefor  should  be  made  by  deducting 
from  the  estimates  made  on  the  Foleys'  contract.  In 
fact,  the  plaintiffs  herein  were  the  bankers  of  McTighe 
&  Co.,  so  far  as  pertained  to  the  railroad  contract. 
The  work  was  carried  on,  and  payments  and  settle- 
ments made  in  this  way,  down  to  about  the  time  of  the 
completion  of  the  work.  As  one  witness  testified,  the 
"estimates  were  taken  on  the  first  of  each  month, 
returned  to  J.  S.  McTighe  &  Co.,  and  they  deducted 
the  store  bill  out  of  it,  and  paid  us  the  balance  of  the 
money.    I  mean,  by  'they,'  Toof,  McGowen  &  Co.  and 
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J.  S.  McTighe  &  Co.    We  received  money  on  the  first 
estimates  from  Toof,  McGowen  &  Co." 

There  is  no  real  controversy  as  to  the  above  facts. 
We  will  now  proceed  to  state  other  facts,  which, 
although  not  conceded  to  be  true,  yet  are  supported, 
either  by  a  preponderance  of  evidence,  or  are  based 
upon  such  evidence  as  would  authorize  a  finding  of 
their  truth  in  an  action  at  law  tried  by  a  jury,  or  by  the 
court  where  a  jury  has  been  waived.  J.  S.  McTighe 
was  an  active  member  of  both  partnerships,  and  he 
made  an  agreement  with  the  Foleys  that  they  should 
have  supplies  from  the  plaintiffs  herein  in  advance  of 
the  estimates,  and  that  payment  should  be  made 
therefor  out  of  the  estimates.  When  the  work  was 
about  closed  up,  the  Foleys  had  drawn  supplies  to  the 
extent  of  nearly  three  thousand  dollars,  which  had  not 
been  paid  for.  A  difference  arose  between  the  railroad 
company  and  McTighe  &  Co.  and  the  Foleys  about  the 
amount  due  to  the  Foleys  upon  the  completion  of  the 
work.  But  there  was  a  much  larger  sum  due  to 
the  Foleys  from  McTighe  &  Co.  than  would  be  neces- 
sary to  pay  for  the  supplies.  William  Foley  and  John 
Foley  came  to  their  homes  in  this  state.  After  the 
lapse  of  some  time,  McTighe  wrote  a  letter  to  the 
defendant  herein,  in  which  he  said  that  they  (McTighe 
&  Co.)  were  then  ready  to  make  settlement,  and 
requesting  the  Foleys  to  go  to  Memphis  "right  away." 
There  is  some  dispute  as  to  whether  this  letter  was  written 
by  McTighe,  but  the  court  was  fully  warranted  in  find- 
ing that  it  was  written  by  his  hand.  The  defendant 
went  to  Memphis,  and  settled  some  claims  for  cotton 
destroyed  in  the  prosecution  of  the  work,  and  then 
%McTighe  claimed  that  there  was  four  thousand, 
eight  hundred  dollars  for  bridging,  which  should  be 
charged  to  the  Foleys.  This  was  an  unwarranted  claim, 
because  the  Foleys  did  not  contract  to  do  any  bridging. 
There  was  then  actually  due  to  the  Foleys  over  five  thou- 
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sand  dollars  on  their  contract.  Shortly  after  this  claim 
was  made  by  McTighe,  and  on  the  same  day,  and 
within  one  hour,  the  summons  or  original  notice  in 
this  suit  was  served  upon  the  defendant.  It  is  not 
claimed  by  the  plaintiffs  that  McTighe  had  no  power  or 
authority,  as  a  partner  in  the  plaintiff  firm,  to  agree  to 
furnish  supplies  for  the  graders  on  the  railroad,  and 
take  pay  therefor  from  the  estimates.  The  course  of 
business  between  the  parties  would  indicate  that  he 
was  authorized  to  do  so.  This  being  the  fact,  there 
was  nothing  due  to  the  plaintiffs  from  the  Foleys, 
because  McTighe  &  Co.  had  enough,  and  more,  in  their 
hands,  to  pay  the  plaintiffs'  claim.  If  this  were  an 
original  proceeding,  by  which  the  plaintiffs  were  seek- 
ing to  recover  on  their  account,  no  court  or  jury  would 
be  authorized,  from  the  evidence,  to  find  for  the  plain- 
tiffs, because  the  evidence  shows,  beyond  much  ques- 
tion, that  the  claim  for  bridging  was  unfounded. 

Taking  all  this  evidence  together,  the  finding  that 
McTighe  wrote  the  letter  to  induce  Foley  to  go  to 
Memphis  as  a  mere  pretense  by  which  he  could  obtain 
service  upon  him  is  well  founded.  It  is  true,  it  is  not 
absolutely  conclusive  that  such  was  his  purpose,  but  it 
is  a  fair  finding  from  all  the  evidence  in  the  case. 
This  being  true,  the  case,  so  far  as  the  facts  attending 
the  obtaining  jurisdiction  of  the  person  of  Foley  are 
involved,  is  fairly  within  the  rule  of  the  case  of  Dunlap 
v.  Cody,  31  Iowa,  260,  where  it  was  held  that  if  a  per- 
son residing  in  one  jurisdiction  be  induced,  under  false 
pretenses  or  representations,  to  come  into  another,  for 
the  purpose  of  there  getting  service  upon  him,  the 
jurisdiction  thus  acquired  will  be  held  to  have  been 
fraudulently  obtained,  and  the  judgment  is  void. 

II.  There  is  another  feature  of  the  case  necessary  to 

be  considered.     The  record  of  the  suit  upon  which  the 

2*  m°em:aft-audf"  judgment  was  obtained    shows    that   an 

derenseinthis  answer  was  fiied  therein  in  behalf  of  the 
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defendant.  The  defendant,  in  his  answer  in  this 
action,  avers  that  the  answer  in  the  original  case 
was  filed  under  an  arrangement  with  McTighe  as 
follows:  That  " after  said  notice  had  been  served  it 
was  understood  that  nothing  would  be  done  in  said  case 
until  the  difference  existing  between  McTighe  &  Co. 
and  the  Louisville,  New  Orleans  &  Texas  Railroad  and 
the  Foley  Bros,  had  been  disposed  of,  suggesting  that 
he  simply  file  an  answer,  and  the  case  could  await  an 
adjustment  of  the  matters  aforesaid ;  and  the  defendant 
relied  upon  this,  and  filed  an  answer,  and  supposed  the 
matter  would  remain.  But  the  plaintiffs,  acting  in  bad 
faith,  by  means  of  false  pretenses,  and  falsely,  as  afore- 
said, obtained  said  judgment."  It  is  claimed  with 
confidence  by  the  appellants'  counsel  that  because  of  the 
filing  of  the  answer  in  the  original  case  the  defendant 
can  not  be  allowed  to  question  the  judgment  for  fraud. 
We  do  not  think  that,  under  the  facts  in  this  case, 
this  position  of  the  appellants  can  be  sustained.  It  is 
true  there  are  cases  which  hold  that  an  appearance  waives 
all  objections  to  an  original  notice.  Indeed,  our  statute 
so  provides.  Code,  section  2626.  But,  where  it  is 
claimed  that  a  judgment  was  obtained  by  fraud,  an 
appearance  is  not  always  conclusive  upon  the  defend- 
ant. In  the  case  of  Rogers  v.  Gwinn,  21  Iowa,  58,  after 
a  full  consideration  of  the  question,  the  following  rules 
were  announced,  as  shown  by  the  headnotes  to  the 
opinion:  "In  an  action  in  this  state  upon  a  judgment 
rendered  by  a  court  of  a  sister  state,  any  state  of  facts 
which  would  be  sufficient  to  avoid  the  judgment  in  the 
state  in  which  it  was  rendered  may  be  pleaded  as  a 
defense  to  the  action  in  this  state.  That  the  judgment 
was  obtained  in  another  state  after  the  plaintiff  had 
agreed  with  defendant  that  he  had  no  sufficient  cause 
of  action,  and  that  he  would  dismiss  his  suit,  and  when 
the  defendant,  relying  upon  such  agreement,  believing 
that  the  suit  had  been  dismissed,  the  record  failing  to 
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show  that  the  defendant  or  his  attorney  was  present  at 
the  trial,  is  a  sufficient  defense  to  an  action  on  the 
judgment  in  this  state."  In  that  case,  as  in  this,  the 
defendant  filed  an  answer.  Something  is  claimed  for 
this  case  on  the  ground  that  the  judgment  record  shows 
that  the  defendant  was  present.  The  record  recites 
that  the  * 'cause  was  submitted  to  the  court  by  consent, 
without  the  intervention  of  a  jury."  It  does  not  state 
by  whom  the  consent  was  given,  nor  does  it  recite  that 
Foley,  or  any  one  for  him,  was  present.  Upon  the 
authority  of  the  last  cited  case,  we  think  there  was  a 
sufficient  showing  that  the  judgment  was  obtained  by 
fraud ;  and  we  do  not  regard  the  fact  that  an  answer 
was  filed  as  at  all  conclusive  against  the  defendant.  If 
the  act  of  McTighe,  a  party  in  interest,  in  procuring 
Foley  to  leave  his  home  and  go  to  Tennessee,  was 
fraudulent,  the  subsequent  suggestion  that  he  should 
file  an  answer  might  be  held  to  be  another  device  to 
obtain  and  hold  jurisdiction  of  him.  There  was  evi- 
dence in  the  case  from  which  it  might  well  be  found 
that  there  was  an  agreement  that  no  action  would  be 
taken  in  the  suit  until  the  matters  in  dispute  between 
McTighe  &  Co.  and  the  railroad  company  and  the 
Foleys  should  be  adjusted. 

III.  It  appears  from  the  record  that  after  the 
testimony  was  all  introduced,  and  pending  the  an- 
nouncement of  the  decision  of  the  case  by  the  court, 
the  plaintiffs  asked  permission  to  withdraw  the  cause 
and  dismiss  their  action.  An  objection  was  interposed 
by  the  defendant,  and  the  right  to  dismiss  the  case  was 
denied.  There  was  no  error  in  this  ruling.  The  cause 
was  finally  submitted  to  the  court  before  the  motion  to 
dismiss  was  made,  aud  it  was  not  only  finally  submitted, 
but  the  court  was  announcing  the  decision.  The  appli- 
cation to  dismiss  came  too  late.  Code,  section  2844; 
Dunn  v.  Wolf,  81  Iowa,  688.  The  judgment  of  the  dis- 
trict COUrt  is  AFFIRMED. 
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Boynton  Furnace  Company,  Appellant,  v.  John 
Gilbert  et  al.f  Appellees. 

Mechanic's  Lien:  right  op  subcontractor  who  pails  to  comply 
with  contract.  A  subcontractor  for  the  erection  of  a  building  or 
other  improvement,  who  knows  the  conditions  of  the  principal  con- 
tract, is  bound  thereby,  and  if,  in  performing  his  subcontract,  he 
violates  those  conditions,  he  will  not  be  entitled  to  a  mechanic's  lien 
upon  the  building  or  improvement. 

Appeal   from  Plymouth  District  Court. — Hon.  F.  R. 
Gaynor,  Judge. 

Tuesday,  January  17, 18'93. 

Action  to  establish  a  mechanic's  lien,  which  the 
district  court  refused,  and  the  plaintiff  appealed. 
Affirmed. 

Strnble  Bros.  &  Hart,  for  appellant. 

Ira  T.  Martin,  for  appellees. 

Granger,  J. — George  W.  and  Mary  Wilson  and 
the  Union  Hotel  Company  are  among  the  defendants 
in  this  case.  George  W.  and  Mary  Wilson  are  husband 
and  wife.  Mary  Wilson  is  a  lessee  of  the  Union  Hotel 
Company  for  an  hotel  building  known  as  "Union 
Hotel,"  in  Le  Mars,  Iowa.  She,  through  her  agent, 
George  W.  Wilson,  on  the  nineteenth  day  of  November, 
1890,  entered  into  a  written  agreement  with  the  defend- 
ant Gilbert,  whereby  Gilbert,  for  a  consideration  of  one 
thousand,  eight  hundred  and  fifty  dollars,  was  to  put  into 
said  Union  Hotel  one  of  the  "Boynton  patent  hot  water 
heaters  No.  10,"  with  a  guaranty  as  follows:  "Said 
heater  is  guarantied  to  be  of  sufficient  capacity  to  heat 
third  floor  whenever  required.     In  putting  in  the  plant 
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the  pipes  on  the  second  floor  are  to  be  provided  with 
branches  or  trees,  so  that  connection  can  easily  be 
made  for  third  floor  if  needed.  All  material  and 
workmanship  to  be  first-class ;  and  said  Gilbert  further 
guaranties  to  heat  first  and  second  stories  of  said  hotel 
in  all  parts  where  radiators  are  placed  to  the  tempera- 
ture of  not  less  than  seventy  degrees  when  thermometer 
is  twenty-five  degrees  below  zero  in  the  open  air." 
The  contract  further  required  Gilbert  to  put  in  pipes, 
radiators,  and  other  fixtures,  and  make  the  proper  con- 
nections with  the  boiler  for  heating  the  building.  The 
plaintiff  company  subcontracted  with  Gilbert  to  furnish 
the  heater  for  an  agreed  price  of  four  hundred  and 
eleven  dollars  and  twenty-five  cents,  and  it  is  for  this 
amount,  with  interest,  that  it  seeks  judgment  against 
the  defendant  Gilbert,  and  the  establishment  of  its 
mechanic's  lien  against  the  other  defendants. 

The  defendant  Gilbert  filed  his  separate  answer, 
pleading  a  guaranty  on  the  part  of  the  plaintiff  com- 
pany to  furnish  a  heater  to  heat  the  building  in  ques- 
tion, and  that  he  entered  into  the  contract  with  Wilson 
at  the  instance  and  request  of  the  plaintiff,  and  relying 
on  its  representation  as  to  the  capacity  of  the  boiler  to 
heat  the  building;  and  that,  in  pursuance  thereof,  he 
contracted  with  the  plaintiff  for  the  boiler.  The 
answer  avers  that  there  was  a  breach  of  the  guaranty 
in  this:  that  the  boiler  was  entirely  insufficient  to  heat 
the  building  in  conformity  to  the  contract.  The  defend- 
ants Wilson  and  wife  and  the  Union  Hotel  Company 
unite  in  an  answer  averring  a  breach  of  the  guaranty  on 
the  part  of  Gilbert.  The  district  court  gave  judgment 
against  Gilbert,  but,  as  we  have  said,  denied  the  lien  as 
against  the  other  defendants. 

It  is  not  a  controverted  fact  in  the  case  but  that, 
as  between  Gilbert  and  Wilson,  there  was  a  breach  of 
the  guaranty;  and  it  is  a  clearly  established  fact  that 
after  such  breach,  and  in  pursuance  of  an  agreement 
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between  Gilbert  and  Wilson,  the  latter  was  authorized 
.to  so  change  the  work  as  to  make  it  conform  to  the 
contract,  and  charge  the  expense  to  the  unpaid  balance 
on  the  contract  with  Gilbert.  To  do  this,  a  new  boiler, 
with  larger  pipes,  was  put  in  place  of  the  others,  with 
other  changes,  involving  an  expense  of  some  one  thou- 
sand, five  hundred  dollars,  which  was  more  than  the 
unpaid  balance  due  Gilbert.  Now,  what  is  the  situation 
as  to  the  plaintiff  t  We  are  well  satisfied  from  the  evi- 
dence that  it  entered  into  the  contract  to  furnish  the 
heater  with  a  full  knowledge  of  the  situation.  The 
company  was  not  a  stranger  to  Gilbert.  In  fact  its 
agent  went  to  him  at  Council  Bluffs,  to  induce  him  to 
go  to  Le  Mars  to  take  the  contract,  assuring  him  that  it 
had  looked  over  the  building,  and  wished  to  put  in  one 
of  its  heaters.  The  hotel  was  already  constructed,  and 
£he  conditions  to  be  met  were  open  to  the  observation 
and  understanding  of  the  parties  from  the  beginning. 
The  agent  of  the  plaintiff  was  a  small  part  of  the  time 
present  when  the  work  was  being  done,  and  made  some 
suggestions  in  regard  to  it. 

There  is  quite  a  serious  complaint  because  of  an 
after  agreement  between  Gilbert  and  Wilson  to  so 
change  the  plan  as  to  furnish  hot  water  for  lavatory 
purposes,  and  this  is  urged  as  a  reason  why  the  boiler 
was  not  sufficient  to  heat  the  building.  No  doubt  the 
change  had  some  effect,  but  it  is  clearly  apparent  that 
the  boiler  was  entirely  inadequate  to  the  purpose  of 
heating  such  a  building.  This  is  so  manifest  from  the 
evidence  that  it  should  not  be  questioned.  We  think 
this  appears  mainly  from  the  plaintiff's  own  evidence. 
Its  own  statement  as  to  the  cubic  feet  of  space  tho 
boiler  would  heat  shows  that  it  was  not  equal  to  the 
requirements  of  the  contract.  The  plaintiff  knew  it, 
became  a  subcontractor,  and  it  is  asking  its  lien  by  vir- 
tue thereof.  It  must  take  notice  of  the  contract  under 
which  it  claims  its  lien,  and  if,  as  a  subcontractor,  it 
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engaged  to  furnish  a  heater,  the  insufficiency  of  which 
would  constitute  a  breach  of  the  conditions  of  the  orig-. 
inal  contract,  its  subcontract  would  be  no  basis  for  a 
claim  against  the  employers  or  owners  of  the  property, 
and  such  is  the  situation  of  this  case.  In  several 
respects  fault  is  urged  against  Wilson  to  show  that  the 
fault  for  the  defective  heating  was  his,  but  the  claims 
are  not  established.  We  seldom  meet  a  case  in  which 
the  proofs  as  to  a  breach  of  contract  are  more  satisfac- 
tory than  in  this  case,  and  the  knowledge  and 
understanding  of  the  plaintiff  is  no  more  in  doubt. 
The  case  is  not  open  to  further  profitable  consideration. 
The  testimony  is  voluminous,  and  can  not  be  set  out, 
and  a  brief  reference  to  it  would  be  of  no  avail. 

One  Wood  is  a  defendant  in  the  case,  but  only  as 
assignee  of  Gilbert,  who  became  insolvent,  and  any 
further  reference  to  him  is  unnecessary.  The  contest 
on  this  appeal  is  really  between  the  plaintiff  and  Wilson. 

We  think  the  decree  of  the  district  court  right,  and 

it   is   AFFIBMED. 


Phebe  J.  McMurrin,  Appellee,  v.  William  T.  Rigby, 

Appellant. 

1.  Evidence:  right  op  witness  to  rebut  impeaching  testimony. 
Where  a  witness,  on  cross-examination,  denied  making  a  certain  state- 
ment before  the  grand  jury,  and  thereupon  two  of  the  grand  jurors  were 
called,  who  testified  as  to  what  the  witness  said  before  the  grand 
jury,  held,  that  the  court  properly  allowed  the  witness  to  be  recalled, 
and  to  state  just  What  she  said  before  the  grand  jury  as  to  the  point 
in  controversy. 

2.  Appeal:  evidence  to  support  verdict  after  repeated  trials. 
Whero  three  juries  in  two  different  counties  have  found  against  the 
defendant  upon  the  issues  in  a  case,  and  two  different  trial  courts 
have  approved  these  verdicts,  this  court  will  not  set  aside  the  last 
verdict  as  being  unsupported  by  the  evidence,  when  the  testimony, 
if  believed  by  the  jury,  is  ample  to  support  the  verdict,  even  though 
it  appears  that  some  of  the  facts  relied  upon  by  the  plaintiff  are 
unuaual,  or  even  improbable* 
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Appeal  from  Jones  District  Court — Hon.  J.  H.  Pkeston, 

Judge. 

Tuesday,  January  17,  1893. 

Action  to  recover  damages  for  an  alleged  rape. 
Jury  trial.  Verdict  and  judgment  for  plaintiff. 
Defendant  appeals. — Affirmed. 

Wlieeler  <&  Moffit  and  Sheean  &  McCarn,  for 
appellant. 

J.  W.  Jamison  -and  R.  G.  Cousins,  for  appellee. 

Kinne,  J. — This  is  the  second  appeal  to  this  court. 
The  former  opinion  will  be  found  in  80  Iowa,  322. 
The  plaintiff  charges  that  on  November  7,  1587,  and 
while  she  was  in  the  employ  of  the  defendant,  at  his 
house,  as  a  servant,  and  in  the  absence  of  his  family, 
the  defendant  did  forcibly  and  violently  assault  her, 
tearing  some  of  her  clothes  from  her  person,  and  with 
force  and  violence,  and  against  her  utmost  resistance, 
did  ravish  and  have  sexual  intercourse  with  her.  She 
avers  that  by  reason  thereof  she  suffered  in  body  and 
mind,  and  her  former  good  name  and  reputation  for 
chastity  have  been  damaged  beyond  reparation.  She 
prays  for  damages  in  the  sum  of  ten  thousand  dollars. 
The  defendant  denies  all  acts  of  violence  towards  the 
plaintiff;  denies  having  sexual  intercourse  with 
her  against  her  will,  or  otherwise;  denies  that  he 
assaulted  her;  and  denies  all  damages. 

I.     Ella  McMurrin,  a  sister  of  the  plaintiff,  was, 

on  cross-examination,    asked  as  to  whether  she  did 

not  state  to  the  grand  jury  that  she  "got  to 

*'  ri?htBor£it-    Rigby's  that  day  about  1  o'clock,  or  half 

ness  to  rebut  ,  ...         ..      .  „      M    ,,       _,. 

impeaching    past,     or    words    to    that    effect."     She 

testimony.        r        7 

answered,  "I  think  I  will  say  that  I  did 
not."     Two  of  the  grand  jurors   were  put  upon  the 
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stand  by  the  defense,  and  testified  as  to  what  the  wit- 
ness said  in  the  examination  referred  to.  Their 
evidence  tended  strongly  to  show  that  she  stated  before 
the  grand  jury  that  she  got  there  about  half  past  one 
o'clock.  The  witness  McMurrin  was  then  recalled,  and 
allowed  to  tell  just  what  she  claimed  she  stated  to  the 
grand  jury  touching  the  matter  then  in  controversy.  It 
is  insisted  that  the  court  erred  in  permitting  the  witness, 
in  rebuttal,  to  state  what  she  testified  to  when  before 
the  grand  jury. 

It  will  be  observed  that,  when  the  witness  was  on 
the  stand  at  first,  she  was  no.t  asked"  as  to  what  she  in 
fact  testified  to  before  the  grand  jury,  but  as  to 
whether  she  did  not  make  a  certain  statement,  which 
she  denied ;  now  it  is  clear  that  she  had  a  right  to 
explain  her  statement  made  to  the  grand  jury.  It  was 
a  material  matter  of  controversy  as  to  whether  what  she 
said  before  the  grand  jury  related  to  the  time  she  left 
her  home  for  Rigby's,  or  to  the  time  she  in  fact  arrived 
atRigby's;  nor  do  we  think  it  very  material  at  what 
point  in  the  trial  she  was  permitted  to  state  just  what 
she  did  say  to  the  grand  jury.  Much  latitude  is  allowed 
to  trial  courts  as  to  the  order  in  which  evidence  may  be 
introduced,  and  it  would  require  a  case  showing  a  clear 
abuse  of  the  discretion  thus  properly  vested  in  the 
lower  court  £o  justify  us  in  interfering.  No  such  case 
is  here;  on  the  contrary,  the  action  of  the  court  below 
was  right.  The  policy  of  the  law  is  to  allow  witnesses 
every  reasonable  opportunity  to  explain  or  correct  their 
testimony.  The  jury  should  have  the  aid  of  every  legit- 
imate and  material'  fact  which  may  assist^  them  in 
arriving  at  a  true  verdict.  They  are  in  a  position  to 
properly  judge  of  the  truthfulness  of  the  statements  of 
the  several  witnesses.  Stoudt  v.  Shepherd,  41  N.  W. 
Rep.  696,  73  Mich.  588;  Oberf elder  v.  Kavanaugh,  32  N. 
W.  Rep.  295,  21  Neb.  483;  Pulliam  v.  Cantrell,  3  S.  E. 
Rep.  280,  77  Ga.  563 ;  Robinson  v.  Campbell,  47  Iowa, 
625. 
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II.  It  is  insisted  that  the  evidence  in  this  case 
does  not  support  the  verdict,  and  that  the  verdict  is 
contrary  to  the  instructions  of  the  court.  It 
dePn^o»w>-  is  said  that  the  claim  of  the  plaintiff  is 
aitepgrepeated  improbable;  that  the  testimony  of  Ella 
McMurrin  touching  what  she  gaw  is  so 
improbable  as  to  refute  itself;  that  the  commission  of 
rape,  under  the  circumstances  claimed  by  the  plaintiff, 
was  an  impossibility ;  that  a  man  of  the  character  of  the 
defendant  would  not  be  likely  to  commit  the  offense 
charged,  under  the  circumstances  detailed  in  the  evi- 
dence. Many  other  reasons  are  urged  for  setting  this 
verdict  aside.  No  useful  purpose  would  be  served  by 
entering  into  a  discussion  of  the  evidence.  Some  of  it 
is  referred  to  in  the  opinion  on  the  former  appeal.  We 
have  examined  the  record  with  care.  It  may  be  con- 
ceded that  some  of  the  facts  relied  upon  by  the  plaintiff 
to  sustain  her  case  are  unusual,  even  if  not  improbable. 
It  appears  that  three  juries,  in  two  different  counties, 
have  found  against  the  defendant.  Two  different  trial 
courts  have  approved  these  verdicts.  Surely,  under 
such  circumstances,  we  can  not  indulge  in  the  presump- 
tion that  the  last  jury  was  controlled  by  passion  or 
prejudice.  It  was  said  in  Burlington  Gas  Light  Co.  v. 
Greene,  28  Iowa,  289:  "The  court  below  ordered  a  new 
trial  upon  the  coming  in  of  the  first  verdict,  and  since 
that  time  two  juries,  before  different  judges,  have 
found  for  defendants.  Under  such  circumstances,  it 
would  require  an  exceedingly  strong  case,  indeed,  of 
abuse  of  judgment  on  the  part  of  the  jury,  and  of  dis- 
cretion on  the  part  of  the  judge  refusing  a  fourth  trial, 
to  justify  our  interference  upon  the  grounds  here  urged 
by  appellant.' '  The  rule  that  this  court  will  not  inter- 
fere to  disturb  a  verdict  when  there  is  sufficient  evidence 
to  support  it,  and  where  the  evidence  is  conflicting, 
unless  it  clearly  appears  that  it  is  the  result  of  passion 
or  prejudice,  is  thoroughly  settled  by  a  long  line  of 
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authorities.  There  is  nothing  in  this  case  which  would 
justify  us  in  attempting  to  take  it  out  from  the  opera- 
tion of  that  rule.  If  the  jury  beKeved  the  testimony  of 
the  plaintiff  and  her  witnesses,  there  was  ample  evi- 
dence to  justify  the  verdict.  They  were  the  exclusive 
judges  of  the  weight  and  value  of  the  testimony,  and 
their  decision,  having  been  reached  without  passion  or 
prejudice,  must  stand. 

The  judgment  of  the  district  court  is  affirmed. 


The  State  of  Iowa,  Appellee,  v.  Edward  Farley, 

Appellant. 

1.  Criminal  Law :  proop  op  venue.  Where  an  indictment  charged 
that  the  crime  was  committed  in  the  county  of  Buena  Vista,  of  which 
there  was  no  direct  proof,  bat  there* "was  evidence  sufficient  to  show 
that  the  crime  was  committed  at  Storm  Lake,  the  county  seat  of 
Buena  Vista  county,  held,  that  the  venue  was  sufficiently  established, 
since  the  jury  were  authorized  to  take  notice  of  the  fact  that  Storm 
Lake  is  in  Buena  Vista  county. 

2.  'Witnesses:  requirement  to  answer.  Where  a  witness  answers 
evasively,  and  the  question  is  repeated  for  the  purpose  of  eliciting  a 
more  definite  answer,  the  court  may  properly  command  him  to 
answer. 

3.  Evidence:  hearsay.  A  party  can  not  be  heard  to  object  to  the 
exclusion  of  the  testimony  of  a  witness  who  has  no  knowledge  of  the 
matters  inquired  of,  except  such  as  he  has  learned  from  the  party 
calling  Jiim. 

4.  Intoxicating  Liquors:  nuisance:  evidence.  In  a  prosecution 
for  a  liquor  nuisance,  where  the  evidence  showed  no  actual  sales  by 
the  defendant,  but  did  show  that  his  customers  drank  beer  which  he 
delivered  to  them,  and  that  a  large  number  of  -beer  bottles,  many  of 
them  full  of  beer,  and  two  kegs  of  whiskey  were  found  upon  his  prem- 
ises, and  that  he  was  not  authorized  to  sell  such  liquors,  held,  that 
these  facts  raised  a  presumption  of  guilt,  and,  in  the  absence  of  evi- 
dence satisfactorily  rebutting  such  presumption,  justified  a  verdict  of 
guilty. 

Appeal  from  Buena   Vista  District  Court, — Hon.  Lot 
Thomas,  Judge. 

Tuesday,  January  17, 1893. 
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The  defendant  was  accused  and  convicted  of  the 
crime  of  nuisance,  committed  by  owning  and  keeping 
in  a  building  intoxicating  liquors,  with  intent  to  sell 
them  in  violation  of  law.  From  a  judgment  imposing 
a  fine  of  four  hundred  dollars  and  costs,  he  appeals. 
Affirmed. 

T.  B.  Biggs  and  Frank  J.  Brown,  for  appellant. 

John  Y.  Stone,  Attorney  General,  E.  F.  Galpin, 
County  Attorney,  and  Thomas  A.  Cheshire,  for  the 
state. 

Robinson,  C.  J. — I.  The  indictment  charged  that 
the  defendant  committed  the  crime  of  which  he  was 
i.  cbiminal  law:  convicted  in  the  county  of  Buena  Vis|;a, 
'  proof  of  venae!  an(j  the  state  of  Iowa,  but  it  is  said  that 
the  evidence  failed  to  show  where  the  crime  was  com- 
mitted. There  was  no  direct  evidence  on  that  point, 
but  the  trial  took  place  in  Storm  Lake,  the  county  seat 
of  Buena  Vista  county.  The  defendant  was  a  resident 
of  that  town,  and  carried  on  business  in  it.  There 
were  numerous  statements  in  the  testimony  of  different 
witnesses  which  tended  to  show  that  the  offense  for 
which  the  defendant  was  on  trial  was  committed  in  his 
place  of  business  in  the  town  where  the  trial  was  in 
progress.  There  was  no  apparent  controversy  in  regard 
to  the  place  of  the  crime.  The  evidence  was  sufficient 
to  show  that  it  was  in  Storm  Lake,  and  the  jury  were 
authorized  to  take  notice  of  the  fact  that  Storm  Lake 
was  in  Buena  Vista  county.  State  v.  Laffer,  38  Iowa, 
422,  426. 

II.  The  appellant  claims  that  the  trial  judge  was 

guilty  of  an  abuse  of  discretion  in  directing  him  to 

answer  a  question  which  it  is  said  he  had 

*'  SiS^Sntto6"  already    answered    several    times.      The 

aofiw@r9  remark  of  the  court  to  which  objection  is 
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made  is  not  pointed  out,  but  all  we  find  in  the  record 
to  which  the  description  of  counsel  can  refer  is  a  direc- 
tion of  the  court  in  words  as  follows:  "Just  answer 
his  question  now."  It  appears  that  the  defendant 
had  been  asked  several  questions,  which  he  had 
answered  evasively,  and  the  answer  which  caused  the 
court  to  make  the  remark  quoted  was  of  an  evasive 
character.  The  court  was  justified  in  saying  what  it 
did  by  the  conduct  of  the  defendant,  and  he  evidently 
thought  so  at  the  time,  as  he  made  no  objection  then 
to  what  was  said. 

III.  An  officer  who  searched  the  premises  occupied 
by  the  defendant  found  thereon  two  kegs  of  whiskey. 

3.  evidence:  The  defendant  testified  that  one  of  them 
hearsay.         belonged  to  a  man  named  Peterson,  and 

that  the.  other  was  for  his  own  private  use.  Peterson 
was  called  in  as  a  witness,  but  was  not  permitted  to 
answer  certain  questions  asked  by  the  defendant  in 
regard  to  the  ownership  of  the  liquor,  and  the  means 
by  which  it  had  been  procured.  It  appears  that  the 
only  knowledge  of  the  matters  to  which  the  questions 
were  directed  which  Peterson  had  was  derived  from 
statements  made  to  him  by  the  defendant.  The 
answers  in  question  were,  therefore,  incompetent  and 
properly  excluded. 

IV.  The  defendant,  at  the  time  he  was  alleged  to 
have  committed  the  offense  of  which  he  was  convicted, 

4.  intoxicating  was  keeping  a  billiard  hall  in  Storm  Lake. 
8anucef  evf-1"  I*  is  said  that  the  evidence  failed  to  show 
dence.  ^at  he  sold,  or  kept  with  intent  to  sell,  in 

violation  of  law,  intoxicating  liquor.  It  is  true  that  no 
actual  sales  of  such  liquor  are  shown  to  have  been  made, 
but  the  evidence  tended  to  show  that  his  customers 
drank  beer  which  he  had  delivered  to  them,  and  a  large 
number  of  beer  bottles,  (many  of  which  were  full  of 
beer)  and  two  kegs  of  whiskey  were  found  in  his  prem- 
ises.   He  was  not  authorized  to  sell  such  liquor,  and  the 
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finding  of  them  in  his  place  of  business  was  presump- 
tive evidence  that  they  were  kept  for  sale,  in  violation 
of  law.  Section  8,  chapter  66,  Acts  Twenty-first  Gen- 
eral Assembly.  The  testimony  of  the  defendant  given 
to  rebut  that  presumption  was  evasive  and  unsatisfac- 
tory, aijd  the  jury  were  fully  justified  in  finding  that  the 
liquors  were  kept  for  an  illegal  purpose. 

We  have  examined  the  entire  reeord  with  care,  but 
do  not  find  any  error  prejudicial  to  defendant.  The 
judgment  of  the  district  court  is  affirmed 


!   g*       OR 

Julia  K.  Gary,  Appellee,  v.  Northwestern  Mutual      iw   e» 
Aid  Association,  Appellant.*  ig#  $ 

1.  Jurisdiction:  territorial  limitation.  Jurisdiction  in  actions 
in  personam  can  not  be  acquired  over  nonresidents  by  process  served 
without  the  territorial  limits  of  the  state  in  which  the  court  attempt- 
ing to  exercise  jurisdiction  is  held.  Accordingly,  held,  that  service 
in  Iowa,  upon  a  resident  of  Iowa,  of  notice  of  an  action  in  the  courts 
of  Illinois,  brought  for  the  purpose  of  determining  the  right,  as  between 
such  person  and  another,  to  the  proceeds  of  a  life  insurance  policy, 
gave  no  jurisdiction  over  the  resident  of  Iowa,  and  the  decree  ren- 
dered therein  was,  as  to  her,  void. 

2.  Assignment:  consideration:  pleading  and  proof.  An  allega- 
tion in  an  answer  that  the  plaintiff  had  in  writing  assigned  the  claim 
sued  on  to  another,  in  effect  alleges  that  the  assignment  was  made 
for  a  consideration,  since  a  written  assignment  imports  a  consid- 
eration ;  and  where  the  plaintiff,  in  a  reply,  denied  that  the  assign- 
ment was  made  for  a  consideration,  held,  that  the  issue  as  to  consid- 
eration was  properly  submitted  to  the  jury;  but  that  the  pleadings 
did  not  justify  the  submission  to  the  jury  of  the  question  whether  or 
not  the  assignment  was  made  as  a  gift. 

8.  :  FRAUD:  EMBEZZLEMENT  BY  PARTNER  FROM  FIRM.  The  rela- 
tion of  a  partner  to  the  property  of  the  firm  is  such  that  he  does  not 
commit  the  crime  of  embezzlement  by  appropriating  such  property 
to  his  own  use ;  and  an  assignment  of  a  chose  in  action,  procured  by 
representing  to  the  assignor  that  it  was  necessary  in  order  to  protect 
a  partner  from  prosecution  and  punishment  for  embezzling  the  firm 
property,  may  be  repudiated  by  him  on  the  ground  that  it  was 
obtained  by  misrepresentation  and  fraud. 


•  The  opinion  filed  upon  the  first  snbmisslon  of  this  case  was  withdrawn  bv 
the  court,  and  for  that  reason  is  not  published  In  these  reports.  It  may  be 
found  in  60 N.  W.  Rep.  27.— [Rbpobtbb. 
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■  t 

Appeal  from  Hamilton  District  Court. — Hon,   S.  M» 
Weaver,  Judge. 

Wednesday,  January  18,  1893. 

Action  at  law  to  recover  of  the  defendant  one 
thousand  dollars  and  interest  upon  a  certain  benefit 
certificate  issued  by  the  defendant  to  John  E.  Gary, 
husband  of  the  plaintiff.  Said  certificate  was  made 
payable  to  the  plaintiff  after  the  death  of  her  husband, 
who  departed  this  life  August  30,  1888.  The  plaintiff 
alleges  as  a  reason  why  she  does  not  set  out  said  cer- 
tificate as  a  part  of  her  petition  that  it  was  not  in  her 
possession,  but  in  the  possession  of  one  E.  H.  Gary,  of 
Illinois,  he  having  obtained  the  same  by  fraud,  deceit, 
threats,  and  false  representations.  In  an  amendment 
to  her  petition  she  sets  out  said  certificate,  having  been 
permitted  through  the  courtesy  of  the  defendant's  attor- 
neys, to  make  a  copy  thereof.  The  defendant  admits 
its  liability  on  the  certificate,  but  alleges  that  on  August 
30,  1888,  the  plaintiff  executed  and  delivered  to  E.  H. 
Gary,  a  written  assignment  of  said  certificate,  and  that 
she  has  not  since  been  the  owner  thereof.  The  defend- 
ant also  answered,  setting  out  a  certain  proceeding  in 
chancery  in  the  superior  court  of  Cook  county,  Illinois, 
which  will  be  hereafter  noticed,  claiming  that  by  reason 
of  said  proceeding  the  plaintiff  is  barred  from  recover- 
ing in  this  action.  There  was  a  trial  by  jury,  and  a 
verdict  for  the  plaintiff.  The  defendant  appeals. — 
Affirmed. 

J.  L.  Kamrar,  for  appellant. 

Martin  &  Wambach,  for  appellee. 

Given,  J. — I.  A  rehearing  was  granted  and  the 
case  is  again  before  us  for  consideration.     The  former 
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■     opinion  will  be  found  in  50  N.  W.  Rep. 
i.  jurisdiction:    27.     A  review  of  the  questions  presented 

territorial  Urn-  .  .        ,,  ,.   . 

nation.  requires  that  we  notice  the  condition  of 

the  pleadings.  As  already  stated,  no 
question  is  made  as  to  the  defendant's  liability,  nor  is 
there  any  made  as  to  the  plaintiff's  right  to  recover 
thereon,  but  for  the  matters  pleaded  in  defense.  The 
defendant  answered,  alleging  that  on  or  about  August 
30,  1888,  the  plaintiff  executed  and  delivered  to  Elbert 
H.  Gary  a  written  assignment  of  said  certificate. 
That,  each  of  said  parties  claiming  to  be  entitled  to  the 
money  due  from  the  appellant  on  said  certificate,  the 
appellant  commenced  an  action  in  chancery,  November 
9,  1888,  against  said  E.  H.  Gary  and  Julia  K.  Gary  in 
the  superior  court  of  Cook  county,  Illinois,  a  court  of 
general  jurisdiction,  for  a  decree  declaring  to  which  of 
them  said  money  belonged.  That  the  appellant  paid 
the  full  amount  due  upon  said  certificate  into  said  court 
to  abide  the  result  of  said  case.  That  notice  of  the 
pendency  of  said  action  was  personally  served  upon 
Julia  K.  Gary  at  Webster  City,  Iowa;  that  she  failed 
to  appear  or  answer,  and  the  appellant's  bill  was  taken 
as  confessed  against  her.  That  E.  H.  Gary  appeared 
and  answered,  claiming  said  money  by  virtue  of  the 
assignment  of  the  certificate  to  him,  and  that  a  decree 
was  entered  in  his  favor,  ordering  that  said  money  be 
paid  to  E.  H.  Gary  upon  his  surrendering  the  certificate 
for  cancellation  and  delivery  to  the  defendant;  and 
that,  in  pursuance  of  said  decree,  said  money  was  paid 
to  E.  H.  Gary.  On  motion  of  the  plaintiff  this  part  of 
the  defendant's  answer  was  stricken  out,  and  of  this 
ruling  the  defendant  complains. 

It  will  be  observed  that  the  answer  shows  that  the 
only  notice  given  to  this  plaintiff  of  the  pendency  of 
that  action  was  by  service  upon  her  at  Webster  City, 
Iowa,  where  she  then  resided,  and  that  she  did  not 
appear  in  that  action.    The  contention  is  whether  the 
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superior  court  of  Cook  county,  Illinois,  had  jurisdiction 
as  to  this  plaintiff  in  that  action.  Upon  this  question 
we  are  content  with  the  reasoning  and  conclusion 
expressed  in  the  former  opinion,  as  follows:  "It  is  an 
elementary  and  universally  acknowledged  principle 
that  jurisdiction  can  not  be  acquired  over  nonresident 
persons  by  process  served  without  the  territorial  limits 
of  the  state  in  which  the  court  attempting  to  exercise 
jurisdiction  is  held,  and  no  state  or  sovereignty  can 
extend  its  process  beyond  its  own  territory.  Story,  Con- 
flict 6f  Laws,  539;  Weil  v.  Lowenthal,  10  Iowa,  575, 
578;  Darrancev.  Preston,  18  Iowa,  396;  Bates  v.  Chi. 
&  N.  W.  Ry  Co.,  19  Iowa,  260;  LuU  v.  Kelly,  47  Iowa, 
307.  It  is  to  be  understood  that  the  bill  of  interpleader, 
and  the  decree  based  thereon,  is  not  a  proceeding  in 
rem.  If  it  were,  the  courts  of  the  state  may,  by  process 
of  attachment  against  the  property  of  a  nonresident, 
or,  by  the  garnishment  of  a  debt  due  to  such  person, 
appropriate  the  property  or  debt  to  the  payment  of  the 
claim  of  the  creditor.  But  in  such  case  the  judgment 
merely  affects  the  property  or  thing  seized.  The  action 
in  chancery  relied  upon  in  this  case  was  not  in  any 
sense  a  special  proceeding  in  which  it  was  sought  to 
seize  the  property  of  a  nonresident  and  apply  it  in 
payment  of  a  debt.  ^It  was  an  attempt  to  adjudicate  a 
mere  personal  right  to  a  money  demandj claimed  by  the 
plaintiff  herein.  We  are  very  clearly  of  the  opinion 
that  the  decree  under  consideration  is, void,  and  this 
question  appears  to  us  to  demand  no  further  consider- 
ation. The  ruling  on  the  motion  appears  to  us  to  have 
been  correct. 

II.     To  the  defendant's  plea  that  the  plaintiff  had 
executed  and  delivered  to  E.  H.  Gary  an  assignment  in 

writing  of   said  certificate,   the  plaintiff 
*•  c^SdSSon:  replied,  admitting  that  she  made  the  as- 
piring wi    g^^ment,  and  alleging  that  she  received 

no  consideration  therefor;  that  the  same 
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was  signed  by  her  because  of  duress  and  threats,  and 
that  it  was  procured  by  false  and  fraudulent  represen- 
tations. The  plaintiff  also  alleges  that  on  October  12, 
1888,  she  notified  the  defendant  in  writing  that  she 
repudiated  said  assignment,  and  that  the  same  had 
been  procured  by  threats,  and  without  any  consider- 
ation. As  correctly  stated  in  the  former  opinion, 
"The  court  instructed  the  jury  that  there  was  no  suffi- 
cient evidence  of  duress,  and  confined  the  investigation 
to  a  want  of  consideration  for  the  assignment,  and 
fraud  in  procuring  it  to  be  signed  by  the  plaintiff.' > 
This  we  held  to  be  an  error,  upon  the  ground  that  the 
assignment  might  be  upheld  as  a  gift.  A  re-examina- 
tion of  the  case,  aided  by  further  arguments,  satisfies 
us  that  this  conclusion  was  not  warranted  by  the  plead- 
ings. It  will  be  observed  that  the  defendant  simply 
pleads  the  fact  of  the  assignment  in  writing,  without 
alleging  whether  it  was  for  a  consideration  or  as  a  gift. 
It  is  conceded  to  be  the  law  that,  the  assignment  being 
in  writing,  it  is  presumed  to  have  been  made  for  a  con- 
sideration, and  that  the  burden  is  upon  the  plaintiff  to 
overcome  this  presumption.  In  view  of  this  presump- 
tion, the  allegation  in  the  answer  that  the  assignment 
was  in  writing  was  properly  construed  as  alleging  that 
it  was  for  a  consideration ;  and,  the  plaintiff  having  de- 
nied that  allegation,  the  issue  as  to  consideration  was 
properly  submitted  to  the  jury.  No  presumption, 
however,  arises  from  the  fact  that  the  assignment 
was  in  writing,  nor  from  any  of  the  recitals  in  it,  that 
it  was  made  as  a  gift.  Under  familiar  rules  of  the  law, 
the  burden  was  upon  the  defendant  to  allege  and  prove 
that  the  assignment  was  made  as  a  gift,  to  have  it  sus- 
tained upon  that  ground.  Code,  section  2718;  Sam- 
son v.  Samson,  67  Iowa,  253 ;  Barnum  v.  Reedy  26  N. 
E.  Rep.  (111.  Sup.)  572;  Walker  v.  Welsh,  11  N.  E. 
Rep.  (Mass.)  727;  Sherman  v.  Sherman,  75  Iowa,  136 j 
Scott  v.  Morse,  54  Iowa,  732. 


Digitized  by 


Google 


30  Gary  v.  N.  W.  Mut.  Aid  Ass'n.     [87  Iowa 

In  this  last  case  the  plaintiff  sought  to  recover  for 
services  rendered.  The  defendant  denied  generally, 
and  on  the  trial  claimed  that  it  was  agreed  that  the 
services  were  to  be  rendered  without  charge.  This 
court  held  that,  "if  the  defendant  intended  to  rely 
upon  the  fact  that  there  was  an  agreement  that  the 
services  in  question  should  be  rendered  without  com- 
pensation, such  defense  should  have  been  specially 
pleaded."  Our  re-examination  of  the  record  leads  us 
to  the  conclusion  that  there  was  no  issue  joined  as  to 
whether  the  assignment  was  made  as  a  gift,  and,  there- 
fore, there  was  no  error  in  not  submitting  that  question 
to  the  jury.  The  defendant,  not  having  pleaded  that 
as  a  fact,  was  not  entitled  to  have  the  assignment  sus- 
tained as  a  gift.  Such  a  claim  does  not  appear  to  have 
been  made  on  the  trial.  True,  there  was  evidence 
tending  to  show  that  the  plaintiff  acted  voluntarily, 
but  this  related  to  the  question  of  duress,  and  not  to 
establish  a  gift.  No  instruction  was  given  or  asked 
relating  to  a  voluntary  assignment,  and,  as  we  have 
seen,  such  an  instruction  would  not  have  been  proper 
under  the  issues. 

III.  The  appellant  complains  of  the  following  in- 
struction, given  by  the  court:    "7.    It  appears  without 

3  .  fraud:      dispute  that  W.  L.  Gary  was  a  partner  in 

'  fiTSSSS^  the  banking  firm  of  Gary  &  Wheaton,  hence 

from  firm.  ^e  uge    Qr   appr0priation    0f    file    f  Unds    Of 

the  partnership  to  his  private  use,  or  the  advancement 
of  such  funds  by  him  to  John  E.  Gary,  would  not  con- 
stitute the  crime  of  embezzlement,  nor  would  it  be  a 
criminal  act.  Hence,  if  you  find  from  the  evidence 
that  E.  H.  Gary,  by  himself  or  by  any  other  person 
acting  for  him,  represented  and  stated  to  plaintiff  that 
said  W.  L.  Gary  was  guilty  of  embezzlement  or  any 
other  crime,  by  reason  of  the  wrongful  diversion  or 
appropriation  of  the  funds  of  the  firm,  and  requested 
or  demanded  of  her  that  she  make  such  assignment  to 
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avoid  criminal  proceedings  against  W.  L.  Gary,  or  to 
save  said  W.  L.  Gary  from  punishment  from  such 
alleged  crime,  and  she,  believing  and  relying  on  such 
statements  and  representations,  complied  with  such 
request  or  demand,  and  made  the  assignment  now  in 
controversy,  such  facts  woufd  amoiint  to  a  fraud  upon 
the  plaintiff,  and  she  could  rightfully  repudiate  and 
avoid  the  writing  so  made  by  her.  And  if  you  so  find, 
and  further  find  that  she  did  repudiate  said  assignment, 
and  notify  the  defendant  thereof  before  it  had  paid  to 
E.  H.  Gary  the  amount  upon  said  certificate,  such 
notice  will  be  binding  upon  the  defendant,  and  your 
verdict  will  be  for  the  plaintiff. 

The  appellant,  acting  upon  the  presumption  that 
the  laws  of  Illinois  are  the  same  as  our  own,  contends 
that,  under  our  Code,  W.  L.  Gary  was  guilty  of  the  crime 
of  embezzlement.  The  question  is  whether  a  member  of 
a  partnership  is  guilty  of  embezzlement  by  appropriat- 
ing the  funds  of  the  partnership  to  his  private  use.  An 
examination  of  the  statute  of  Illinois,  where  the  appro- 
priation took  place,  and  of  our  statute,  shows  that 
there  is  no  difference  that  can  affect  the  determination  of 
this  question.  In  6  Am.  and  Eng.  Encyclopedia  Law, 
479,  under  the  head  of  "Embezzlement,"  is  the  follow- 
ing: "Partners  sustain  the  character  of  principals  as 
well  as  agents,  and  have  a  community  of  property  and 
interest  in  partnership  effects,  and  therefore  can  not 
embezzle  the  funds  of  the  partnership  which  they 
wrongfully  apply  to  their  individual  use  without  mutual 
consent.  But  this  immunity  does  not  attach  as  long 
as  the  partnership  contract  is  executory  only,  or  de- 
pends upon  unperformed  conditions  precedent."  This 
announcement  of  the  law  is  fully  sustained  by  the 
cases  referred  to,  namely,  Napoleon  v.  State,  3  Tex. 
App.  522;  Beg.  v.  Worthy,  6  Denison  &  P.  Brit.  Cr. 
Cas.  332, — and  is  consistent  with  the  recognized  rights 
of  partners  in  the  partnership  assets.     The  contract 
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under  which  the  partnership  of  Gary  &  Wheat  on 
existed  was  not  executory,  nor  dependent  upon  unper- 
formed conditions  precedent.  The  organization  of  the 
partnership  was  fully  consummated,  and  the  contract 
to  form  the  partnership  was  fully  executed.  In 
Napoleon  v.  State,  supra,  the  accused  was  held  guilty  of 
embezzlement  because  the  contract  of  copartnership 
was  executory  and  conditional,  and  that  no  partnership 
had  been  created,  because  of  a  failure  to  perform  the 
conditions.  Upon  the  question  before  us  it  is  said: 
"A  partner  can  not  be  guilty  of  embezzlement  of 
partnership  funds,  because  such  partner  combines  in 
himself  at  once  the  character  of  principal  and  agent. 
The  partners  have  a  community  of  property  and 
interest  in  the  partnership  effects.  In  law  they  are 
treated,  in  a  qualified  sense,  as  joint  tenants  of  the 
partnership  property,  having  an  interest  therein  per  my 
et  per  tout."  The  fact  that  W.  L.  Gary  was  cashier  for 
the  firm  of  Gary  &  Wheaton  did  not  change  his  rights 
as  a  partner  with  respect  to  the  partnership  property 
already  in  the  custody  of  the  firm.  We  think  there 
was  no  error  in  giving  the  seventh  instruction. 

IV.  The  appellant  further  contends  that  the  ver- 
dict is  contrary  to  the  evidence,  and  was  the  result  of 
passion  and  prejudice.  It  is  unnecessary  that  we  here 
discuss  the  evidence;  it  is  sufficient  to  say  that  the  ver- 
dict has  such  support  as  that  we  would  not  be  justified 
in  disturbing  it  on  that  ground. 

The  foregoing  disposes  of  all  questions  made  by 
appellant,  and  leads  us  to  the  conclusion  that  the 
judgment  of  the  district  court  should  be  affibmed. 
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The  State  of  Iowa,  Appellee,  v.  John  Yohe, 
Appellant. 

.  Burglary  With  Intent  to  Commit  Larceny:  instructions 
to  jury.  On  a  trial  for  burglary  with  intent  to  commit  larceny,  the 
court  defined  the  crime  of  larceny,  and  told  the  jury  to  bear  in  mind 
that  one  of  the  prominent  and  main  facts  in  issue  was  whether  the 
defendant  broke  and  entered  the  premises  described  in  the  indict- 
ment about  the  time  charged  therein,  and  that  they  were  to  deter- 
mine such  main  fact  by  a  series  of  other  facts,  if  any,  proved,  etc. 
Held,  that  the  charge  was  not  open  to  the  objection  that  it  made  the 
crime  of  larceny  unduly  prominent,  and  induced  the  jury  to  think 
that  there  were  other  than  "main  facts"  which  they  should  seek 
for. 


2.   :  .    An  instruction  to  the  jury  in  such  ease  that  if  they 

found  that  between  sunset  of  a  day  named  and  sunrise  of  the  next 
day,  some  one  wrongfully  broke  in  and  entered  the  premises  referred 
to  in  the  indictment,  with  the  intent  to  commit  the  crime  of 
larceny,  and  that  if  they  in  like  manner  found  that  at  such  time 
certain  coin  was  taken  from  said  premises,  and  that  such  coin  was 
the  next  morning  found  in  the  possession  of  the  defendant,  they 
would  be  warranted  in  finding  that  the  defendant  stole  such  coin  by 
breaking  and  entering  said  premises,  as  charged  in  the  indictment, 
held,  not  subject  to  the  objection  that  it  directed  the  jury  to  convict 
if  they  found  the  defendant  guilty  of  the  crime  of  larceny . 

Appeal  from  Iowa  District  Court. — Hon.  S.  H.  Faieall, 

Judge. 

Wednesday.  January  18, 1893. 

The  defendant  was  accused  of  the  crime  of  burg- 
lary, tried,  and  found  guilty,  and  adjudged  to  be 
imprisoned  in  the  state  penitentiary,  at  hard  labor, 
for  the  term  of  five  years.  From  that  judgment  ho 
appeals. — Affirmed. 

D.  H.  Wilson  and  Smith  &  Clemens,  for  appellant. 

John  Y.  Stone,  Attorney  General,  J.  T.  Beem,  and 
C.  Hedges,  for  the  State. 
Vol.  87—3 
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Robinson,  C.  J. — The  indictment  charges  that  on 
the  twenty-third  day  of  July,  1891,  the  defendant  did 
feloniously,  and  with  the  intent  to  commit  the  offense 
of  larceny,  break  and  enter  the  office  of  the  Chicago, 
Rock  Island  &  Pacific  Railway  Company,  at  Ladora,  in 
Iowa  county. 

I.  The  appellant  claims  that  the  district    court 
failed  to  instruct  the  jury  properly  in  regard  to  the 
i.  burglary        crime  of  burglary,  and  that  it  made  the 
uJ^ommu1       crime  of  larceny  unduly  prominent.     We 
LtractioksTo     do    not    think    that    the    claim    is    well 
jury*  founded.     The  jury  were  instructed  that 

the  defendant  was  on  trial  for  the  crime  of  burglary, 
charged  to  have  been  committed  at  the  time  and  place 
and  in  the  manner  alleged  in  the  indictment,  and  that 
to  warrant  a  conviction  the  state  must  prove,  beyond  a 
reasonable  doubt,  that  within  three  years  prior  to  a 
date  specified  the  defendant,  at  the  place  named,  broke 
and  entered  an  office  which  belonged  to  the  Chicago r 
Rock  Island  &  Pacific  Railway  Company,  without  color 
or  claim  of  right  so  to  do ;  that  at  that  time  the  office 
was  one  in  which  goods,  merchandise,  or  valuable 
things  were  kept  for  use,  sale,  or  deposit;  and  that  the 
defendant  so  broke  and  entered  the  office  with  intent 
to  commit  the  public  offense  of  larceny.  The  court 
then  proceeded  to  define  the  crime  of  larceny.  That 
was  both  proper  and  necessary.  The  jury  could  not 
have  determined  whether  the  breaking  and  entering, 
if  proved,  were  done  with  intent  to  commit  the  offense 
of  larceny,  without  knowing  what  was  required  to  con- 
stitute that  offense.  In  the  ninth  paragraph  of  the 
charge  the  jury  were  told  to  "bear  in  mind  that  one  of 
the  prominent  and  main  facts  in  issue  is  whether 
defendant  broke  and  entered  the  office  at  Ladora, 
aforesaid,  about  the  time  charged  in  the  indictment." 
It  is  said  that  the  court  erred  in  not  stating  that  the 
fact  specified  was  the  only  one  in  issue,  or  at  least  the 
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only  one  of  first  importance,  and  that  the  instruction 
given  would  tend  to  mislead  the  jury,  and  induce  them 
to  seek  after  other  "main  facts."  After  and  in  con- 
nection with  the  portion  of  the  charge  quoted  was  the 
following:  "Whether  such  alleged  main  fact  exists, 
you  are  to  determine  by  a  series  of  other  facts,  if  any, 
proved,  and,  if  so,  which,  when  associated  with  the 
said  main  fact  in  question,  lead  you,  as  reasonable 
men,  to  the  conclusion — as  direct,  as  satisfactory,  as  if 
it  was  derived  from  the  positive  proof  itself — that 
defendant  broke  and  entered  the  office  as  charged  in 
the  indictment."  Other  portions  of  the  charge  treat 
of  circumstantial  evidence,  and  of  the  weight  to  be 
given  to  it.  The  charge,  as  an  entirety ,  fully  instructed 
the  jury  in  regard  to  the  necessity  on  the  part  of  the 
state  of  proving  the  unlawful  breaking  and  entering  of 
the  office  in  order  to  justify  a  conviction. 

II.  The  twelfth  paragraph  of  the  charge  contains 
the  following:    "If  you  are  satisfied  from  the  evidence, 

beyond  a  reasonable  doubt,   that    some 

person,  between  sunset  of  July  22,  1891, 
and  sunrise  of  the  next  day,  wrongfully  broke  in  and 
entered  the  above  referred  to  office,  with  the  intent  to 
commit  the  crime  of  larceny,  as  above  defined,  and  if 
you,  in  like  manner,  find  from  the  evidence,  beyond  a 
reasonable  doubt,  that  at  and  just  after  certain  coin 
described  by  the  witnesses  was  taken  from  such  office, 
and  said  coin  was  the  next  morning  found  in  the 
possession  of  the  defendant,  then  you  will  be  warranted 
in  finding  that  the  defendant  stole  such  coin  by  break- 
ing and  entering  said  office,  as  charged  in  the  indict- 
ment." It  is  said  that  this  portion  of  the  charge,  in 
effect,  directs  the  jury  to  convict  if  they  find  that 
defendant  was  guilty  of  the  crime  of  larceny.  A  con- 
sideration of  the  entire  paragraph  in  which  it  is  found 
makes  it  clear  that  the  intent  of  the  paragraph  was  to 
instruct  the  jury  that  if  the  office  was  broken  and 
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entered  wrongfully,  and  coin  taken  therefrom,  as 
specified,  and  the  coin  was  found  in  the  possession  of 
defendant  the  next  morning,  then  the  jury  would  be 
warranted  in  finding  that  defendant  stole  the  coin  by 
means  of  the  breaking  and  entering  charged  in  the 
indictment.  As  thus  construed,  it  is  not  erroneous. 
State  v.  Jennings,  79  Iowa,  513;  State  v.  Rivers,  68 
Iowa,  611,  616;  State  v.  Golden,  49  Iowa,  48.  The 
jury  could  not  have  understood  from  it  that  proof  of  the 
stealing  of  the  coin  by  defendant  would  alone  warrant 
a  verdict  of  guilty  of  the  crime  of  burglary. 

III.  The  appellant  complains  of  the  fifteenth 
paragraph  of  the  charge,  which  instructed  the  jury  in 
regard  to  the  proof  necessary  to  establish  an  alibi. 
The  language  of  the  paragraph  was  substantially  the 
same  as  that  approved  in  State  v.  Krewson,  57  Iowa, 
588. 

We  have  examined  the  entire  record  with  care, 
but  find  no  ground  for  disturbing  the  judgment  of  the 
district  court.     It  is,  therefore,  affirmed. 


87    ad 

Oft    koqI 

-g7   36|       University  of  Des  Moines,  Appellee,  v.  Polk  County 
I^L-EZI  Homestead  and  Trust  Company,  Appellant. 

1.  Contract  to  Convey  Real  Estate:  construction:  specific 
performance.  The  defendant,  in  the  year  1884,  agreed  to  convey  to 
the  plaintiff  certain  land  for  use  as  a  college  campus,  and  certain 
lots  to  such  persons  as  the  Fame  might  be  sold  to  by  the  plaintiff.  In 
consideration  thereof  the  plaintiff  agreed  to  erect  two  college  build- 
ings on  said  campus,  one  of  which  was  to  be  completed  in  time  for 
the  beginning  of  the  school  year  in  1885,  and  the  other  by  June  1, 
1886.  There  was  nothing  in  the  terms  of  said  agreement  making  the 
time  for  the  erection  of  said  building  of  the  essence  of  the  contract, 
but  it  was  expressly  provided  that,  if  the  plaintiff  should  fail  to  main- 
tain a  "college  of  standard  grade"  on  said  grounds  for  a  period  of  one 
year,  at  any  time  within  the  next  ten  years,  then  the  agreement 
should  be  null  and  void,  and  said  grounds  should  revert  to  the  defend- 
ant, or  the  plaintiff  should  pay  the  value  thereof  in  cash.  The  first  of 
said  buildings  was  completed  within  the  time-  provided,  but  the 
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second  was  not  completed  within  the  time  stipulated,  nor  within  an 
extension  of  time  granted  therefor,  yet  the  plaintiff  was  permitted  to 
proceed  with  its  completion,  at  a  cost  of  about  fifteen  thousand  dol- 
lars, without  any  notice  from  the  defendant  that  it  intended  to  claim 
a  forfeiture  of  any  of  the  plaintiff's  rights  because  of  said  default. 
Held,  that  the  plaintiff  s  default  was  no  defense  to  an  action  for 
specific  performance,  the  second  building  having  been  completed 
prior  to  the  commencement  of  this  action. 

2.  :  :  :    college  op  standard  grade:   evidence. 

It  appearing  from  the  evidence  that  the  plaintiff  was  financially 
weak  at  the  time  the  contract  was  made,  that  its  condition  and 
prospects  were  then  known  to  the  defendant,  and  that  the  buildings 
contemplated  by  the  contract  were  of  limited  capacity ;  yet  that  the 
courses  of  study  in  the  college  were  up  to  the  average  of  other  col- 
leges in  the  state,  that  its  apparatus  was  sufficient  for  ordinary  pur- 
poses, and  that  its  instructors  were  of  good  ability  and  well  qualified 
for  their  respective  positions,  though  receiving  small  salaries  and 
teaching  in  the  preparatory  department,  held,  that  there  was  a  per- 
formance of  the  agreement  to  maintain  a  college  of  "standard  grade" 
within  the  contemplation  of  the  parties. 

3.  :  :  :  mutuality.  The  valaable  part  of  the  con- 
tract having  been  performed  by  the  plaintiff,  held,  that  specific 
performance  would  not  be  denied  because  the  number  of  years  which 
it  was  agreed  to  maintain  the  college  had  not  yet  elapsed. 

Appeal  from  Polk  District  Court. — Hon.  Chaeles  A. 
Bishop,  Judge. 

Wednesday,  January  18,  1893. 

Action  in  equity  to  compel  the  specific  perform- 
ance of  a  contract  for  the  conveyance  of  certain  real 
estate.  Decree  for  the  plaintiff.  The  defendant 
appeals. — Affirmed. 

Kauffman  &  Guernsey  and]££.  John  &  Stevenson,  for 
appellant. 

The  plaintiff  seeks,  as  it  terms  it,  the  specific  per- 
formance of  a  contract.  It  is  clear  from  all  the 
authorities  that  the  right  to  such  a  remedy  rests  alone 
in  the  sound  discretion  of  the  chancellor.  Palo  Alto 
County  v.  Barren,  68  Iowa,  90.     It  is  not  necessary  to 
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say  in  a  contract  that  time  is  of  the  essence,  for,  if  it 
should  be  so  stated,  and  the  court  could  plainly  see 
that  such  was  not  the  fact,  and  was  not  so  intended, 
it  would  be  disregarded.  The  question  is,  what  did 
the  parties  mean!  If  they  in  fact  meant  that  a  thing 
should  be  done  by  a  certain  time,  the  court  could  not 
say  that  another  time  would  do  as  well.  The  doctrine 
is  well  stated  in  the  case  of  Carter  v.  Phillips,  10  N.  E. 
Rep.  (Mass.)  503.  The  intention  of  the  parties  as 
evidenced  in  any  way  should,  and  does,  govern.  King 
v.  Ruchnan,  20  N.  J.  Eq.  316,  344;  Taylor  v.  Long- 
worth  et  ah,  14  Peter,  172;  Young  v.  Daniels,  2  Iowa, 
129;  Leading  Cases  in  Equity,  1062;  Thurston  v. 
Arnold,  43  Iowa,  46;  Fry  on  Specific  Performance, 
sec.  715;  Holt  v.  Rogers,  8  Peters,  433;  Brazier  v. 
Grate,  6  Wheat.  533;  Story's  Equity,  769,  770; 
1  Sudgen  on  Vendors,  356,  and  cases  cited;  Parsons  v. 
G.  H.  &  Co.,  45  Iowa,  36;  Bryan  v.  Loftus.  39  Am. 
Dec.  242.  In  Garnet  v.  Mason,  2  Brock,  185,  the  court 
held:  "That  where  time  is  really  material  to  the 
parties,  the  right  to  the  specific  performance  may  be 
dependent  on  it."  See,  also,  McKay  v.  Carrington,  1 
McLean,  50.  So  in  a  contract  to  sell  and  convey  a 
patent  right  within  a  reasonable  time,  it  was  held  that 
time  was  material,  and  that  an  offer  to  perform  in 
fifteen  months  was  too  late.  Bellas  v.  Hays,  9  Am. 
Dec.  385,  386;  Benson  v.  Coivell,  52  Iowa,  138;  Nodine 
v.  Greenfield,  7  Paige,  544.  In  the  case  of  Pratt  v. 
Carroll,  8  Cranch,  476,  Chief  Justice  Marshall  refused 
specific  performance  of  the  contract,  because  plaintiff 
was  in  default,  and  circumstance  had  so  changed  in 
the  meantime  that  the  chief  inducement  to  the  con- 
tract could  not  be  accomplished.  Hoyt  v.  Tuxbury,  70 
111.  339;  Merritt  v.  Brown,  19  N.  J.  Eq.  292.  It  is  one 
of  the  fundamental  principles  on  which  a  court  of 
equity  proceeds,  that  if,  Tor  any  reason,  specific  per- 
formance can  not  be  enforced  against  the  one  asking 
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it,  he,  for  that  reason,  is  refused  the  aid  ot  the  court. 
As  illustrative  of  this  doctrine,  see  Marble  v.  Ripley, 
10  Wall.  340;  Morris  v.  Fox,  45  F.  R.  406;  Fry  on 
Specific  Performance,  sec.  440;  Wakeman  v.  Barker,  22 
Pac.  Rep.  (Cal.)  113;  Waterman,  sees.  196,  197. 

Cole,  McVey  &  Cheshire  and  C.  P.  Holmes,  for 
appellee. 

The  contract'  having  been  partially  performed 
should  be  enforced  in  its  entirety.  Waterman  on 
Specific  Performance,  section  435;  Frame  v.  Frame,  9 
S.  E.  Rep.  906;  Wallis  v.  Pidge,  4  Mich.  572.  The 
extension  qf  time  was  unconditional,  and  did  not 
import  into  it  any  condition  of  forfeiture  of  the  contract, 
but  "the  contract  as  extended,  was  denuded  of  this  for- 
feiture, and  was  as  well  a  waiver  thereof  if  it  ever 
existed.  This  extension  of  time,  and  the  expenditure 
of  money  thereunder  was  a  new  contract,  and  a  waiver 
of  the  forfeiture  clause  as  to  the  school.  Van  Vranken 
v.  RJy  Co.,  55  Iowa,  135;  Waterman  on  Specific  Per- 
formance, sections  481,  482,  and  cases  cited;  Leaird  v. 
Smith,  44  N.  Y.  618;  Wallis  v.  Pidge,.  4  Mich.  570; 
Miller  v.  New  York,  53  Barb.  653.  Equity  presumes 
that  time  is  not  of  the  essence  of  the  contract.  Neither 
are  forfeitures  favored  by  courts  of  equity.  Thurston 
v.  Arnold,  43  Iowa,  45,  46;  Grigsonv.  Riddle,  7  Vesey, 
268;  Matthews  v.  Gilliss,  1  Iowa,  242;  Young  v. 
Daniels,  2  Iowa,  130 ;  Pomeroy 's  Equity  Jurisprudence, 
section  1402.  Section  427  of  Waterman  on  Specific 
Performance  treats  of  the  proposition  that  a  literal  per- 
formance is  not  required,  and  so  lays  down  the  rule  that 
all  that  will  be  required  is  a  substantial  compliance. 
Phillips  v.  Soule,  9  Gray,  233;  Tenbroecks  v.  Living- 
ston, 1  John's  Chancery,  357;  McCorkle  v.  Brown,  9 
Sm.  &  Marsh.  167;  Story's  Equity,  sections  771,  775; 
Hays  v.  Hall,  4  Porter,  374;  Wynn  v.  Garland,  19  Ark. 
23;  Hulmes  v.  Thorpe,  5N.  J.  Eq.  (1  Halt)  415;   Green 
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v.  Lord,  22  Bear.  625.  Time  is  not  deemed  in  equity 
of  the  essence  of  the  contract,  unless  the  parties  have 
so  treated  it,  or  it  necessarily  follows  from  the  nature 
and  circumstances  of  the  contract.  Story's  Equity 
Jurisprudence,  section  776,  and  extensive  footnote; 
Matthews  v.  Gilliss,  1  Iowa,  242;  Brumfield  v.  Palmer , 
7  Blackford,  227;  BrasUer  v.  Gratz,  6  Wheat.  528; 
Appeal  of  Born,  19  Atl.  Rep.  337;  Gayden  v. 
Louisville,  N.  0.  &  T.  R'y  Co.,  1  S.  Eep.  792.  Part 
performance  by  the  vendee,  and  acquiescence  by  the 
vendor,  prevents  the  latter  from  putting  an  end  to  the 
contract  at  his  mere  will.  If  the  vendor  was  to  convey 
and  be  paid  afterwards,  and  he  failed  to  convey,  he  is 
to  be  treated  as  a  mortgagee  or  trustee,  so  »far  as  lapse 
of  time  is  concerned,  and  can  not  avoid  the  contract 
because  the  vendee  did  not  pay  on  the  day.  Taylor  v. 
Longworth,  14  Peter,  172;  Edgerton  v.  Peckham,  11 
Paige's  Chancery,  352.  The  failure  to  perform  an  under* 
taking  on  the  part  of  plaintiff,  which  is  not  a  condition 
precedent,  will  not  prevent  specific  performance  of  the 
contract.  Minneapolis  B?y  Co.  v.  Cox,  41  N.  W.  Rep. 
24;  Brock  v.  Hidy,  13  Ohio  St.  309;  Keller  v.  Fisher, 
7  Ind.  718;  Brumfield  v.  Palmer,  7  Blackford,  227; 
Barnard  v.  Lee,  97  Mass.  92.  The  time  of  the  erection 
of  the  College  building  was  neither  an  essential  or 
material  part  of  the  undertaking  of  the  plaintiff.  The 
undertaking  to  erect  the  College  building,  after 
the  extension  of  time,  was  a  condition  subsequent. 
Waterman,  section  437,  citing  Walker  v.  Wheeler,  2 
Conn.  299;  Hancock  v.  Carltor,  6  Gray,  39;  Nooman 
v.  Ortor,  21  Wis.  283.  The  plaintiffs  were  put  in 
possession  and  made  valuable  improvements.  The 
contract  being  entire,  this  possession  extends  to  the 
whole  property,  and  the  improvements  and  posses- 
sion entitle  the  plaintiff  to  demand  the  completion  of 
the  contract  by  conveying  the  lots.  Waterman  on 
Specific  Performance,  468;   Armstrong  v.  Pierson,  5 
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Iowa,  305-327;  Frame  v.  Frame,  9  S.  E.  Rep..  906; 
Oskaloosa  College  v.  Hull,  26  Iowa,  155.  It  is  true 
as  a  general  proposition  that  a  contract  must  be 
mutual  to  be  enforced  by  either  of  the  parties 
against  the  other.  Upon  this  question  we  say :  First, 
that  this  contract  could  be  mutually  enforced  against 
either;  second,  whether  it  could  be  so  mutually 
enforced  or  not  is  wholly  immaterial,  because  the  facts 
in  this  case,  under  the  authorities,  clearly  take  the  case 
out  of  the  general  rule,  as  we  shall  show  from  the 
authorities.  The  exceptions  being  that,  where  there  is 
part  performance,  or  where  complete  performance  has 
been  made,  then  the  court  will  enforce  specific 
performance.  Allen  v.  Cerro  Gordo  County,  40  Iowa, 
348;  Minneapolis  Ky  Co.  v.  Cox,  76  Iowa,  306;  Water- 
man on  Specific  Performance,  section  199;  Story's 
Equity  Jurisprudence,  section  772 ;  Welsh  v.  Whelpley, 
62  Mich.  15;  s.  p.,  N.  W.  Rep.  744;  Johnson  v.  Trippe, 
33  Fed.  Eep.  530;  Clason  v.  Bailey,  14  Johns.  Rep. 
484;  Ire  v.  Hunter,  1  Edwards,  Ch.  5;  Wyman  v.  Gar- 
land,  68  Am.  Dec.  198,  199;  Linscott  v.  Mclntyre,  33 
Am.  Dec.  602;  Weed  v.  Enry,  45  Id.,  257;  Bobbins  v. 
Knight,  45  Id.,  406;  Kerr  v.  Bay,  14  Pa.  St.  112; 
Breckinridge  v.  Clinkinbeard,  2  Littell,  127;  s.  c, 
13  Am.  Dec.  261;  Pughv.  Good,  3  Watts  &  Sergeant 
(Pa.),  56;  s.  c,  37  Am.  Dec.  534;  Williams  v.  Lard- 
man,  8  Watts  &  S.,  55;  Heed  v.  Heed,  12  Pa.  St.  121; 
BossJ  Appeal,  9  Pa.  St.  121 ;  Invon  v.  Strall,  19  Pa.  St. 
467;  Biderv.  Maul,  46  Pa.  St.  378;  2  Story's  Equity 
Jurisprudence,  section  761 ;  Sugden  on  Vendors,  105 ; 
Ives  v.  Hazard,  4  R.  I.  H. 

Kinne,  J. — It  appears  that  prior  to  the  year  1870 
a  college  was  established  in  the  city  of  Des  Moines, 
on  Pleasant  street,  and  known  as  the  "University  of 
Des  Moines,"  the  appellee  in  this  case.  The  original 
campus  consisted  of  about  five  acres,  upon  which  there 
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was  situated  a  brick  building  which  was  used  by  the 
appellee  for  college  purposes.  In  1884  said  campus 
consisted  of  about  two  and  one-half  acres  of  land  and 
three  lots  in  the  vicinity  of  said  land.  The  university 
was  not  in  a  flourishing  condition.  It  had  very  few 
students,  and  its  property  was  considerably  incumbered. 
In  1884  the  appellant  purchased  one  hundred  and  sixty 
acres  of  land  adjacent  to  and  north  of  the  city  of  Des 
Moines,  and  platted  it  into  lots,  for  the  purpose  of 
placing  the  same  upon  the  market  for  sale.  After  this, 
negotiations  were  entered  into  between  the  appellant 
and  the  appellee,  for  the  removal  of  the  appellee's  col- 
lege to  this  tract  of  land.  These  negotiations  resulted 
in  a  contract  being  entered  into  between  the  parties. 
The  contract  provided 'that  the  appellant  should  give 
to  the  college  a  certain  tract  of  land  for  the  campus; 
also,  ten  per  cent,  of  the  amount  realized  from  the  sales 
of  all  lots  included  within  the  addition  laid  out.  A 
portion  of  this  ten  per  cent,  was  to  be  placed  in  the 
endowment  fund,  and  the  remainder  used  for  other 
purposes.  In  consideration  of  this  agreement  on  part 
of  the  appellant,  the  appellee  agreed  to  erect  at  least 
two  buildings  on  said  campus  tract,  and  move  its  col- 
lege thereon.  One  of  the  buildings  was  to  be  erected 
in  time  for  the  beginning  of  the  school  year  in  the  fall 
of  1885,  when  the  school  was  to  be  opened  in  said 
building;  and  the  second  building  (time  having  been 
extended)  was  to  be  erected  and  completed  by  June  1, 
1886.  A  further  provision  of  the  contract  was  "that  if 
the  said  University  of  Des  Moines  shall  fail  to  maintain 
a  college  of  standard  grade  on  said  grounds  for  a  period 
of  one  year,  at  any  time  within  the  next  ten  years,  then 
this  agreement  shall  be  null  and  void,  and  the  said 
campus  grounds  shall  revert  to  the  party  of  the  first 
part,  or  the  value  of  the  same  shaH  be  paid  to  said 
party  of  the  first  part  in  cash,  together  with  all  sums 
of   money,    principal  and  interest,   received  by  said 
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university  from  the  sales  of  lots,  as  above  described." 
The  appellee  thereafter  sold  its  property  on  Pleas- 
ant street,  took  down  its  building  which  had  been  used 
thereon,  and  with  the  material,  and  with  such  other 
materials  as  were  necessary,  erected  one  of  the  build- 
ings on  the  new  site  within  the  time  fixed  by  the  con- 
tract, and  opened  its  school  therein.  Subsequently  the 
contract  was  modified  by  striking  out  the  clause  provid- 
ing for  the  payment  of  ten  per  cent,  of  the  amount 
realized  from  the  sale  of  lots,  and  in  lieu  thereof 
substituting  an  agreement  to  convey  to  parties  to  whom 
the  appellpe  might  sell  all  the  lots  in  blocks  24  and  28 
in  the  addition  heretofore  referred  to.  The  foundation 
for  the  second  building  provided  for  in  the  contract 
was  put  in,  ancl  a  portion  of  the  materials  brought  upon 
the  ground,  within  the  time  provided  in  the  con- 
tract, but  it  was  not  completed;  and  an  extension  of 
time  of  one  year  was  granted  to  the  appellee  in  which 
to  complete  said  building.  This  second  building  was, 
however,  not  completed  until  long  after  the  time  pro- 
vided in  the  year's  extension.  Another  modification 
of  the  contract  was  made  in  May,  1886,  when  one  of 
the  blocks  of  land  in  controversy  was  conveyed  by  the 
appellant  to  the  appellee  to  enable  appellee  to  incum- 
ber it  by  mortgage  to  secure  the  payment  of  one  thou- 
sand, five  hundred  dollars,  which  was  done;  and  the 
appellee  immediately  thereafter  reconveyed  the  said  lot 
to  the  appellant,  with  the  understanding  that  the 
appellee  would  pay  off  said  incumbrance,  and  that  it 
should  be  paid  out  of  the  first  proceeds  arising  from 
the  sale  of  lots  in  that  block.  On  April  15,  1888,  the 
appellee  sold  to  one  Chapman  one  of  the  lots  upon 
which  said  mortgage  had  been  given,  for  the  schedule 
price  fixed  between  the  appellant  and  the  appellee,  and 
applied  to  the  appellant  for  a  conveyance  of  the  same 
to  the  said  Chapman.  The  appellant  refused  to  make 
such  conveyance,  and  this  action  was  brought  for  spe- 
cific performance. 
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It  appears  from  the  evidence  that  the  appellee 
opened  its  school  in  the  building  on  the  new  campus  at 
the  time  agreed  upon,  and  has  ever  since  conducted 
the  same  therein.  The  second  building  was  completed 
in  1888.  The  buildings,  as  to  size  and  cost,  seem  to 
comply  with  the  terms  of  the  contract.  The  appellant 
rests  its  refusal  to  execute  the  conveyance  to  Chapman 
on  the  fact  that  the  appellee  failed  to  erect  one  of  the 
buildings  provided  for  in  the  contract  within  the  time 
therein  fixed,  as  finally  extended;  also,  that  it  has  not, 
during  the  continuance  of  the  contract,  maintained  a 
college  of  standard  grade ;  and  it  also  insists  that  spe- 
cific performance  can  not  be  decreed  because  the  cove- 
nants or  agreements  are  not  mutual. 

I.     Did  the  failure   of  the    appellee  to  erect  the 
second  building  within  the  time  fixed  by  the  contract, 
as  extended,  forfeit  anv  of  its  rights  there- 
es?u?  coen-     under?     It  will  be  observed  that,  so  far  as 
ciflcctp°erform"  the    erection   of  this  building  was  con- 
ance-  cerned,  time  was  not  expressly  made  the 

essence  of  the  contract,  nor  was  any  provision  made 
therein  to  forfeit  the  contract  in  case  the  building  was 
not  erected  within  the  time  granted.  The  general  rule 
undoubtedly  is  that,  in  the  absence  of  stipulation  to 
the  contrary,  time  is  not  deemed,  in  equity,  of  the 
essence  of  the  contract,  unless  the  parties  have  so 
treated  it,  or  it  necessarily  follows  from  the  nature  and 
circumstances  of  the  contract.  3  Pomeroy's  Equity 
Jurisprudence,  section  1408 ;  Story's  Equity  Jurispru- 
dence, section  776,  and  note;  3  Parsons'  Contracts, 
pages  383,  384;  Mathews  v.  Gilliss,  1  Iowa,  254;  Thurs- 
ton v.  Arnold,  43  Iowa,  43.  Is  there  anything  in  the 
contract  itself  which  would  indicate  that,  so  far  as  the 
erection  of  this  building  was  concerned,  it  was  intended 
that  time  should  be  deemed  of  the  essence  of  the  con- 
tract! Have  the  parties  so  treated  it!  Or  does  such  a 
result  necessarily  follow  from  the  nature  of  the  contract 
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itself,  or  the  circumstances  which  surrounded  its  execu- 
tion? Let  us  look  for  a  moment,  at  the  language  of 
the  contract.  As  to  this  building,  it  simply  provided 
it  should  be  erected  within  a  certain  time.  The  con- 
tract also  provided  that  the  school  should  be  opened  on 
the  new  campus  within  a  certain  time. 

The  material  question,  which  seems  to  overshadow 
all  others  in  the  contract,  is  the  establishing  and  main- 
taining "a  college  of  standard  grade. "  A  failure  to 
do  this  forfeited  all  of  the  plaintiff's  rights,  in  accord- 
ance with  the  following  provisions  of  the  contract: 
"It  is  further  agreed  and  stipulated  that  if  the  said 
University  of  Des  Moines  shall  fail  to  maintain  a  col- 
lege of  standard  grade  on  said 'grounds  for  a  period 
of  one  year,  at  any  time  within  the  next  ten  years,  then 
this  agreement  shall  be  null  and  void,  and  the  said 
campus  grounds  shall  revert  to  the  party  of  the  first 
part,  or  the  value  of  the  same  shall  be  paid  to  the  party 
of  the  first  part  in  cash,  together  with  all  sums  of 
money,  principal  and  interest,  received  by  said  univer- 
sity from  the  sales  of  the  lots  above  described."  So 
important  was  this  matter  of  maintaining  a  college  of 
"standard  grade"  deemed,  that  a  failure. so  to  do 
created  a  forfeiture,  by  the  express  terms  of  the  con- 
tract. If,  as  is  now  contended,  a  failure  to  erect  the 
second  building  within  time  fixed  should  have  the 
effect  of  cutting  off  a  part  of  the  rights  of  the  plain- 
tiff to  enforce  the  contract,  would  it  not  have  been 
natural  that  such  result  should  have  been  expressly 
provided  for,  and  not  left  open  to  the  uncertainties  of 
construction?  The  silence  of  the  contract  in  that 
respect,  in  view  of  the  fact  that  forfeiture  was  provided 
for  a  failure  to  maintain  a  college  of  standard  grade,  is 
a  circumstance,  it  seems  to  us,  indicative  of  the 
defendant's  intention.  In  view  of  the  provisions  of 
the  contract,  and  the  situation  of  the  plaintiff, — here- 
after more  fully  considered, — is  it  not  fair  to  presume 
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that  the  parties  contemplated  that  it  might  be  impos- 
sible for  the  plaintiff  to  complete  both  buildings  within 
the  time  fixed?  The  forfeiture  expressly  provided  for, 
insured  the  erection  of  the  first  building,  and  the  open- 
ing of  the  school  therein,  within  the  time  provided, 
which  was,  in  fact,  the  most  important  condition  of  the 
contract  to  be  performed  by  the  plaintiff. 

Again,  it  will  be  noticed  that  an  extension  of  time 
for  one  year,  in  which  to  complete  the  second  building^ 
was  granted  the  plaintiff.  Nothing  was  said  at  this 
time  to  indicate  that  the  defendant  intended  to  treat 
time  as  the  essence  of  the  contract.  July  21,  1886,  and 
about  thirty  days  after  the  expiration  of  the  time  allot- 
ted the  plaintiff  in  which  to  complete  the  second  college 
building,  the  defendant  undertook,  by  resolution  of  its 
board  of  directors,  to  forfeit  all  rights  of  the  plaintiff 
under  the  contract,  so  far  as  blocks  24  and  28,  in  the 
addition  heretofore  referred  to,  were  concerned.  But 
it  does  not  appear  that  notice  of  the  defendant's  action 
in  that  respect  was  ever  given  the  plaintiff.  The 
defendant  knew  that,  after  the  expiration  of  the  time 
fixed  in  the  contract  for  the  completion  of  the  second 
building,  the  plaintiff  was  erecting  and  did  erect  it ; 
and  in  fact  it  appears  to  be  such  a  building  as  fully 
complies  with  the  terms  of  the  contract,  as  to  size  and 
cost.  It  permitted  the  plaintiff  to  thus  expend  fifteen 
thousand  dollars  or  over  on  the  faith  of  the  contract, 
without  notifying  the  plaintiff  that  it  should  treat  any 
of  the  rights  given  it  under  said  contract  as.  forfeited 
by  reason  of  the  plaintiff's  failure  to  complete  the 
building  within  the  time  fixed.  Having  so  acted  as  to 
justify  the  plaintiff  in  the  belief  that  the  erection  of  the 
second  building,  though  not  within  the  time  as  extended, 
would  be  treated  as  a  compliance  with  the  terms  of  the 
contract  in  that  respect,  the  defendant  ought  not  now 
to  be  permitted  to  say  that  time  was  in  fact  the  essence 
of  the    contract.     The    objections  by  the  defendant 
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based  upon  delay  must  be  held  to  have  been  waived  by 
its  conduct;  for,  so  far  as  the  plaintiff's  knowledge 
was  concerned,  the^  defendant  sat  silently  by,  and  per- 
mitted it  to  expend  money  in  reliance  on  the  contract 
as  still  being  in  existence,  and  hence  its  conduct  was 
inconsistent  with  an  intention  to  insist  upon  a  literal 
compliance  with  its  terms.  Not  until  after  the  second 
building  was  completed  did  the  plaintiff  know  that  the 
defendant  claimed  to  have  rescinded  the*  contract,  or 
any  part  thereof. 

It  is  insisted  that  one  of  the  inducements  for  mak- 
ing the  contract,  so  far  as  the  defendant  was  concerned, 
was  the  completion  of  this  building,  which  would  be 
an  additional  incentive  to  persons  to  purchase  lots  of 
the  defendant.  No  doubt  the  erection  of  this  building 
within  the  time  contemplated  would  have  had  a  ten- 
dency in  that  direction.  But  it  does  not  appear  that 
the  defendant  suffered  any  material  detriment  by  rea- 
son of  the  plaintiff's  failure  to  so  erect  it,  and,  in  the 
extension  of  time  granted  the  plaintiff,  stress  was  laid 
upon  maintaining  "a  college  of  standard  grade,"  not 
on  the  completion  of  the  second  building.  Waterman 
on  Specific  Performance,  section  482. 

There  is  another  feature  of  this  case  which  tends 
to  support  the  view  that  the  defendant  did  not  consider 
time  as  especially  important,  so  far  as  the  completion  of 
the  second  building  was  concerned.  It  was  agreed  that 
the  lots  heretofore  mentioned  should  be  conveyed  as 
soon  as  sold  by  the  plaintiff,  while  by  the  terms  of  the 
contract,  as  extended,  the  plaintiff  was  given  two  years 
thereafter  in  which  to  erect  the  building  in  controversy. 
It  was  also  provided  that,  in  case  of  a  failure  to  main- 
tain the  school,  the  proceeds  of  lots  so  sold  should  be 
paid  to  the  defendant.  Now,  it  is  manifest  that  it  was 
in  contemplation  of  both  parties  that  the  lots  might  all 
be  sold  before  the  time  expired  within  which  the  build- 
ing was  to  be  completed.    These  provisions    of  the 
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contract  clearly  indicate  that  the  central  thought  of  the 
contract,  so  far  as  the  defendant  is  concerned,  was  to 
secure  the  maintenance  of  a  college  of  *  'standard  grade. " 
This  idea  is  prevalent  and  prominent  in  all  the  con- 
tracts and  negotiations  between  these  parties. 

II.    Did  the  plaintiff  maintain  "a  college  of  standard 
grade' '  as  required  by  the  contract,  and  for  a  failure  to  do 

2# . . .  which  a  forfeiture  is  expressly  provided! 

dSyy^del  In  determining  this  question,  regard  must 
evidence.        ^  ^^  nQ^  ou^y  ^0  the  express  terms,  of  the 

contract,  but  also  to  the  circumstances  under  which  it 
was  entered  into,  which  were  then  known^ to  the  defend- 
ant, and  in  view  of  which  the  contract  was  made. 
Some  of  these  facts  were  that  the  plaintiff  was  ''finan- 
cially weak,"  that  the  school  was  not  prosperous,  that 
it  had  very  few  students.  In  fact  the  defendant  was 
fully  advised  of  the  character  and  extent  of  the  school, 
— its  history  and  prospects.  As  is  said  by  the  court 
below,  they  "knew  who  constituted  its  faculty,  and 
what  facilities  it  then  had  for  maintaining  and  operating 
a  college,  and  it  entered  into  the  contract  upon  the 
basis  of  that  knowledge."  So,  also,  the  character  and 
size  of  the  buildings  provided  for  by. the  contract  are 
important,  as  indicating  what  the  defendant  expected 
as  a  fulfillment  of  the  provision  for  the  maintenance  of 
a  college  of  "standard  grade."  They  were  to  be  ar 
dormitory  not  less  than  thirty-eight  by  sixty-eight  feet, 
and  another  building,  not  less  than  forty  by  eighty  feet, 
each  to  cost  fifteen  thousand  dollars.  So  far  as 
buildings  were  concerned,  under  the  contract,  there 
was  to  be  one  only  which  could  be  used  for  school  pur- 
poses, and  it  forty  by  eighty  feet  in  size.  It  .would 
have  to  contain  a  chapel,  recitation  rooms,  room  for 
apparatus,  museum,  societies,  etc.  If  we  are  to  take 
the  definition  of  a  college  of  "standard  grade,"  given 
by  most  of  the  defendant's  witnesses,  and  now  insisted 
upon  by  the  defendant  as  having  been  in  contemplation 
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of  the  parties  when  they  contracted,  we  should  find  such 
a  building  in  every  way  insufficient  to  carry  on  such  an 
institution.  The  size  and  cost  of  the  building  clearly 
indicate  that  no  great  institution  of  learning  was  con- 
templated by  the  parties. 

The  evidence  abundantly  shows  that  the  courses  of 
study  pursued  in  the  plaintiff's  college  were  up  to  the 
average  of  the  colleges  of  Iowa,  if  not  above  them;  that 
the  professors  and  teachers  were  of  good  ability,  and 
well  qualified  for  their,  respective  positions.  It  is  shown 
that  they  worked  for  small  compensation.  Surely,  that 
does  not  affect  their  ability,  nor  necessarily  theft  effi- 
ciency. It  appears  that  their  work  has  been  faithfully 
and  conscientiously  done.  It  is  urged  that  a  college 
cannot  be  a  college  of  "standard  grade' '  when  the  pro- 
fessors also  teach  in  the  preparatory  department.  If 
that  be  so,  then  it  is  clear,  from  the  evidence  in  this 
case,  that  there  is  in  Iowa  no  denominational  college  of 
"standard  grade.' '  Such  double  duty  is  shown  by  the 
evidence  to  be  the  rule,  and  not  the  exception,  in  col- 
leges in  Iowa,  generally.  It  is  said  that  the  plaintiff 
did  not  have  sufficient  apparatus  to  constitute^  a  college 
of  standard  grade.  Doubtless,  any  amount  of  appara- 
tus which  a  college  might  be  able  to  purchase  would  be 
useful,  but  it  by  no  means  follows  that  it  would  all  be 
indispensable.  It  appears  that  it  had  sufficient  appara- 
tus for  ordinary  purposes.  The  term i  'college  of  standard 
grade"  is  elastic,  and  as  we  have  indicated,  must  be 
construed  in  view  of  the  surroundings  of  the  parties 
when  they  contracted,  and  of  the  buildings  required  by 
defendant,  in  which  the  school  was  to  be  carried  on. 
We  conclude,  then,  that  the  plaintiffs  have  maintained 
a  college  of  standard  grade,  in  compliance  with  the 
contract. 

III.     It  is  insisted  that,   as  it  would  have  been 
impossible  for  the  court  to  have  decreed  specific  per- 
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8> . . .  formance  in  favor  of  the  defendant,  and 

mutuality.  against  the  plaintiff,  under  this  contract, 
it  follows  that  no  decree  can  be  entered  for  the  plaintiff ; 
and  it  is  said  that  one  of  the  conditions  of  the  contract 
is  that  the  plaintiff  shall  maintain  a  college  of  standard 
grade  for  ten  years,  and  that  said  time  has  not  yet 
elapsed, and  that  this  court  can  not  enforce  such  under- 
taking. The  general  rule,  no  doubt,  is  that  a  decree 
for  specific  performance  can  only  be  had  when  the 
obligations  are  mutual.  To  this  rule  there  are  excep- 
tions. Thus,  where  the  provisions  of  the  contract  were 
not  within  the  power  of  a  court  of  equity  to  enforce, 
yet  if  they  have  been  performed,  the  one  who  has  thus 
complied  with  the  contract  may  have  a  decree  enforc- 
ing specific  performance  on  part  of  the  other  party. 
Allen  v.  Cerro  Gordo  County,  40  Iowa,  349;  Waterman 
on  Specific  Performance,  265 ;  Story  on  Equity  Juris- 
prudence, section  772;  Welch  v.  Whelpley,  62  Mich.  15, 
28  N.  W.  Itep.  744.  So  it  has  often  been  held  that 
when  there  has  been  a  part  performance  of  the  terms 
of  the  contract,  or  where  that  part  of  the  contract 
which  is  difficult  of  enforcement  has  been  actually  per- 
formed, the  objection  of  want  of  mutuality  is  of  no 
force ;  and  especially  so  where  there  would  be  left  to 
the  party  no  adequate  legal  remedy.  Welch  v.  Whelp- 
ley,  62  Mich.  15,  28  N.  W.  Rep.  744;  Wynnv.  Garland, 
68  Am.  Dec.  198,  and  cases  cited;  Breckinridge  v. 
Clinkinbeard,  2  Litt.  (Ky.)  127;  Pughv.  Good,  3  Watts 
&  S.  56.  The  valuable  part  of  this  contract  has  been 
performed  by  the  plaintiff,  and  it  is  not  in  default 
because  it  has  not  maintained  a  college  of  "standard 
grade"  for  the  ten  years — that  time  not  yet  having 
elapsed ;  and  under  such  circumstances  it  would  be 
most  inequitable  to  refuse  a  decree  compelling  specific 
performance.  In  Minn.  <&  St.  L.  R'y  Co.  v.  Cox,  76  Iowa, 
306,  this  court  said:  "Counsel  insists  that,  as  the 
courts  will  not  compel  the  plaintiff  to  maintain  a  depot 
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at  the  place  designated  in  the  contract,  which  is  of  the 
consideration  thereof,  the  mutuality  of  the  contract, 
which  is  essential  to  authorize  a  decree  of  specific  per- 
formance, is  wanting.  But  it  can  not  be  doubted  that 
the  plaintiff  may  be  compelled  to  maintain  the  depot 
after  it  is  erected,  and  defendants  have  performed  their 
part  of  the  contract.  The  plaintiff,  having  built  the 
depot  under  its  contract,  may  demand  of  defendants 
performance  on  their  part.  If  it  fails  to  maintain  the 
depot,  it  will  surely  be  answerable  to  defendants  for  the 
breach  of  the  contract. ' '  The  authorities  above  referred 
to,  and  many  others  that  might  be  cited,  fully  meet  the 
defendant's  objection  of  want  of  mutuality. 

It  is  conceded  that  the  specific  execution  of  a  con- 
tract, in  equity,  is  not  a  matter  of  absolute  right,  but  it 
is  a  remedy,  the  right  to  which  rests  alone  in  the  sound 
discretion  of  the  chancellor — a  discretion  controlled  by 
established  principles  of  equity,  in  view  of  all  the  facts 
and  circumstances  attending  the  case  presented.  3 
Pomeroy's  Equity  Jurisprudence,  section  1404 ;  1  Story 
on  Equity  Jurisprudence,  section  742 ;  Grimes  v.  Hamil- 
ton County,  37  Iowa,  290;  Palo  Alto  County  v.  Harrison, 
68  Iowa,  81,  90;  Clark  v.  Maurer,  77  Iowa,  717,  720; 
Thurston  v.  Arnold,  43  Iowa,  43. 

To  our  minds,  this  is  a  case  which  entitles  the 
plaintiff  to  a  decree  of  specific  performance.  The  judg- 
ment of  the  district  court  is  affirmed. 


87      h\ 

102    104, 

A.  A.  Hazabd,  Appellee,  v.   City  of  Council  Bluffs,  jm  m 

Appellant.  |$  6fJ 

1.  Streets:  defective  culvert  :  negligence:  evidence.  Where,  be- 
cause of  the  insufficiency  of  a  culvert  in  a  city  street,  intended  to 
carryoff  water  which  came  down  from  adjacent  land,  the  water  washed 
over  the  street,  and  deposited  brickbats  and  rubbish  upon  the  surface 
thereof,  and  made  a  ditch  or  depression  in  the  street,  and  the  rubbish 
which  thus  obstructed  the  street  was  permitted  to  remain  for  such 
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length  of  time  that  its  presence  must  have  come  to  the  knowledge  of 
the  officers  of  the  city  who  were  charged  with  the  duty  of  keeping  the 
streets  in  repair,  held,  that  the  city  was  guilty  of  such  negligence  as 
to  render  it  liable  in  damages  for  injuries  to  a  horse  whose  leg  was 
broken  through  stepping  upon  a  brickbat  thus  deposited  in  the  street. 


2.    :    :    :    contributory  negligence:     evidence. 

While  the  brickbats  thus  deposited  in  the  street  were  shown  to  be  in 
plain  view  of  the  rider  of  the  horse  in  question,  yet  it  appearing  that 
in  the  ditch  made  by  the  water  there  was  an  accumulation  of  brush 
and  other  rubbish  which  caused  the  brickbat  stepped  upon  by  the 
horse  to  roll,  and  that  it  was  by  reason  of  such  rolling  motion  of  the 
brick  that  the  leg  of  the  horse  was  broken,  held,  that  the  jury  was 
warranted  in  finding  that  the  rider  of  the  horse  was  free  from  negli- 
gence contributing  to  the  injury. 

3.  :  :  notice  to  city  :  instructions  to  jury.  An  instruc- 
tion that  notice  to  the  servants  of  a  city  of  a  defect  in  its  streets  is 
notice  to  the  city,  is  not  ground  for  reversal,  where  it  is  apparent 
from  the  whole  paragraph  that  by  "servants"  is  meant  the  officers  of 
the  city  charged  with  the  care  of  its  streets. 

Appeal  from  Pottawattamie  District    Court. — Hon.   A. 
B.  Thornell,  Judge. 

Wednesday,  January  18,  1893. 

Action  to  recover  damages  for  injuries  to  the 
plaintiff's  horse,  by  reason  of  the  alleged  negligence  of 
the  defendant  in  constructing  an  insufficient  culvert  in 
a  street  of  the  city,  which  caused  the  street  to  overflow 
and  become  obstructed  with  mud,  rubbish,  stones, 
bricks,  and  other  refuse  matter.  There  was  a  trial  by 
jury,  which  resulted  in  a  verdict  and  judgment  for  the 
plaintiff.     The  defendant  appeals. — Affirmed. 

J.  J.  Stewart,  for  appellant. 

Flicking er  Bros.,  for  appellee. 

Rothrock,  J. — I.     The  argument  of  counsel  for 

the  appellant  proceeds  upon  the  theory  that  the  evi- 

i.  stbbbts:  de-     dence  does  not  show  that  the  city  was 

verV^negii-     negligent  in  the  construction  of  the  cul- 

fvidence.        vert,  and  in  permitting  brickbats,  brush, 
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and  other  rubbish  to  remain  in  the  street.  It  can  not 
be  a  subject  of  debate  that  the  culvert  was  insufficient 
to  carry  off  the  water  which  came  down  from  the  adja- 
cent land.  The  fact  is  undisputed  that  the  culvert 
became  clogged  up,  and  that  the  water  washed  over 
the  street,  and  deposited  brickbats  and  other  rubbish 
upon  the  surface  of  the  street ,  and  there  is  evidence  in 
the  case  from  which  the  jury  were  authorized  to  find 
that  there  was  a  ditch  or  depression  in  the  street, 
caused  by  the  action  of  the  water  which  should  have 
been  carried  off  through  the  culvert;  and  there  was 
also  evidence  to  the  effect  that  much  of  this  rubbish 
which  obstructed  the  street  had  been  there  for  suffi- 
cient time  to  authorize  a  finding  that  it  must  have  come 
to  the  knowledge  of  the  officers  of  the  city  who  were 
charged  with  the  duty  of  keeping  the  streets  in  repair, 
and  in  suitable  condition  for  travel.  This  being  the 
state  of  the  case,  there  can  be  no  doubt  that  the  city 
was  liable  for  the  injury,  unless  the  plaintiff  failed  to 
show  that  the  person  in  charge  of  the  horse  was  free 
from  contributory  negligence  in  riding  the  horse  on 
and  over  the  obstructions  in  the  street. 

II.  The  evidence  shows  that  the  plaintiff's  horse 
was  injured  by  stepping  on  a  brickbat  which  rolled  uh- 

2  . . .  der  his  foot,   and  by  reason  of  the  rolling 

%$££££  motion  of  the  brick  the  leg  of  the  horse 
evident.  wag  i3ro|ceil.  It  is  claimed  that  the  brick- 
bats in  the  street  were  plainly  visible,  and  that  the 
rider  of  the  horse  should  have  avoided  them.  The  jury 
found  specially  that  a  part  of  the  obstructions  and  de- 
fects in  the  street  were  in  plain  view  of  the  person  in 
charge  of  the  horse.  This  finding  was  warranted  by  the 
evidence.  The  brickbats,  or  most  of  them  were  shown 
to  be  in  plain  view;  but  there  was  evidence  tending  to 
show  that  there  was  a  ditch  and  brush  and  other  rub- 
bish under  the  brickbats,  which  the  jury,  no  duobt 
believed  were  the  real  cause  of  the  rolling  of  the  brick- 
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bat  upon  which  the  horse  stepped  and  was  injured.  A 
careful  examination  of  the  evidence  leads  us  to  the  con- 
clusion that  the  jury  were  warranted  in  finding  that  the 
person  in  charge  of  the  horse  was  shown  to  be  free 
from  contributory  negligence.  %  These  general  observa- 
tions practically  dispose  of  this  appeal.  The  case  has 
once  before  been  in  this  court,  upon  an  appeal  by  the 
plaintiff.  See  79  Iowa,  106.  At  the  last  trial  the  court 
appears  to  have  tried  the  case  in  accord  with  the  opin- 
ion on  the  former  appeal. 

III.  The  appellant's  counsel  complain  of  the 
refusal  to  give  certain  instructions  to  the  jury,  upon 
the  request  of  the  defendant.  The  instructions  which 
were  given  by  the  court  on  its  own  motion  covered 
every  conceivable  question  in  the  case,  and  there  was 
no  necessity  for  further  instruction.  It  is  claimed  that 
certain  parts  of  the  charge  to  the  jury  were  erroneous. 
We  discover  no  ground  for  disturbing  the  judgment  on 
this  ground.  The  charge,  taken  as  a  whole,  is  a  cor- 
rect exposition  of  the  law  of  negligence,  as  applied  to 
the  facts  disclosed  in  evidence. 

Special  objection  is  made  to  the  following  lan- 
guage, used  by  the  court  in  the  instructions: 

3  . .  "But  actual  notice  need  not  be  shown 

taMtraotioM^o  *n  a^  cases.     It  may  be  inferred  from  the 
3ury'  notoriety  of  the  defect,  or  from  its  being 

so  visible  and  apparent,  and  having  continued  for  such 
length  of  time,  as  that,  in  the  exercise  of  reasonable 
observation  and  care,  the  proper  officers  of  the  city 
ought  to  have  known  of  and  remedied  or  removed  the 
defect  or  obstruction.  The  evidence  in  this  case  fails 
to  show  actual  notice  of  the  defect  or  obstruction  com- 
plained of,  if  same  existed,  to  the  defendant  or  its 
officers ;  but  if  the  evidence  shows  that  such  defect  or 
obstruction  had  existed  for  such  length  of  time,  and 
was  so  visible  and  apparent,  as  that  the  officers  and 
servants  of  the  defendant  ought,  in  the  exercise  of 
ordinary  care  and  observation,  to  have  known  of  and 
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remedied  or  removed  same  before  the  time  of  the  acci- 
dent in  question,  this  would  be  sufficient  to  show  that 
the  defendant  was  negligent  in  permitting  such  defects 
or  obstructions  to  remain  at  the  time  of  the  accident; 
but  unless  the  evidence  does  show  that  said  defects  or 
obstructions  were  caused  by  the  negligence  of  the 
defendant  in  constructing  the  culvert  at  the  place  in 
question,  as  before  explained,  or  that  same  were  of 
such  notoriety,  or  had  existed  for  such  length  of  time, 
and  were  visible  and  apparent  before  the  accident,  as 
that  the  officers  and  servants  of  the  defendant,  in  the 
exercise  of  ordinary  care  and  observation,  ought  to 
have  known  of  and  remedied  or  removed  said  defects 
or  obstructions,  the  defendant  can  not  be  charged  with 
negligence  on  account  thereof,  and  the  plaintiff  can 
not  recover  in  this  case." 

The  objection  to  this  part  of  the  charge  is  that  the 
defendant  is  thereby  made  liable  if  a  mere  servant  of 
the  corporation  knew  of  the  defect,  or  could,  with 
reasonable  diligence,  have  discovered  it.  The  part  of 
the  charge  above  set  out,  when  considered  throughout, 
will  not  bear  the  construction  contended  for.  Its  whole 
scope  and  meaning  is  that  if  the  "proper  officers  of  the 
city  ought  to  have  known  of  and  remedied  or  removed 
the  defect  or  obstruction/ '  and  did  not  do  so,  then  the 
city  was  chargeable  with  negligence.  The  use  of  the 
word  "servants"  could  not  have  been  understood  by 
the  jury  as  other  than  representatives  of  the  city 
charged  with  some  duty  with  reference  to  maintaining 
the  streets  in  proper  condition  for  travel. 

The  case  requires  no  further  consideration.  We 
have  disposed  of  it  in  this  general  way  because,  as  it 
appears  to  us,  there  is  no  real  ground  for  objection  to 
any  ruling  of  the  court,  and  we  are  satisfied  that  the 
verdict  of  the  jury  finds  support  in  the  evidence. 

The  judgment  of  the  district  court  is  affirmed. 
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1 117  H]      J-  D.  Mingus,  Appellant,  v.  John  Daugherty  et  al.} 
~~  Appellees. 

1.  Sureties  on  Lease:  discharge  by  landlord's  neglect  to 
enforce  lien.  A  landlord's  lien  for  rent  dne  is  a  security,  and  if 
through  the  act  or  neglect  of  the  landlord  that  security  is  lost,  in 
whole  or  in  part,  without  the  consent  of  a  personal  surety  on  the 
lease,  it  will  operate  as  a  discharge  of  the  surety  to  the  extent  of  the 
security  lost. 

2.   :  :  questions  for  jury.     But  the  sureties  ou  a  lease 


are  not  discharged  merely  because  the  landlord  has  not  enforced  his 
lien.  He  must  have  been  negligent  in  not  enforcing  it,  and  loss  must 
have  resulted  from  his  negligence.  Whether  or  not  he  has  been  neg- 
ligent, under  the  circumstances,  is  a  question  for  the  jury;  as  is  also 
the  amount  of  the  loss  resulting  therefrom. 

Appeal  from  Polk  District  Court. — Hon.  Marcus 
Kavanagh,  Judge. 

Thursday,  January  19,  1893. 

This  action  is  upon  a  written  lease  signed  by  the 
plaintiff  and  the  defendants,  whereby  the  plaintiff 
leased  to  the  defendants  certain  lots  for  use  as  a  brick- 
yard for  three  years  ending  January  1,  1887.  By  the 
lease,  defendants  were  to  pay  as  rent  sixty  thousand 
No.  1  bricks,  delivered  September  1,  1886,  and,  on 
failure  to  pay  in  bricks  at  the  time,  "then  they  agreed 
to  pay  in  cash  one  hundred  and  twenty  dollars,  with 
interest  from  the  first  day  of  each  year  at  ten  per  cent, 
per  annum."  The  plaintiff  alleges  a  failure  to  deliver 
the  bricks,  and  asks  a  money  judgment.  The  defend- 
ants Mills  and  Ross  answered,  alleging  that  they  were 
sureties  on  said  agreement,  as  the  plaintiff  knew  at  the 
time  it  was  executed;  that  on  or  about  September  1, 
1886,  and  for  a  long  time  thereafter,  Daugherty  had 
sixty  thousand  bricks  on  said  premises  ready  for  deliv- 
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ery,  and  that  they  so  .  informed  the  plaintiff,  and 
requested  him  to  take  and  receive  the  same,  which  he 
agreed  to  do;  that  the  plaintiff,  by  agreement  with 
Daugherty,  and  without  the  agreement  and  consent  of 
the  sureties,  extended  the  tim£  for  the  payment  of  said 
rent  and  the  delivery  of  the  bricks  to  the  first  day  of 
September,  1887,  in  consideration  of  Daugherty's  oral 
agreement  to  lease  the  premises  another  year.  They 
alleged  as  a  further  defense  the  following:  "That  said 
plaintiff  had,  under  the  laws  of  the  state,  a  landlord's 
lien  on  said  blocks  for  said  rent,  under  said  agreement 
which  he  neglected  and  refused  to  avail  himself  of,  and 
neglected  and  refused  to  take  and  receive  said  bricks, 
but  left  the  same  with  said  Daugherty,  and  allowed  said 
Daugherty  to  sell  and  convert  the  same  to  his  own  use." 
The  plaintiff  replied,  denying  each  affirmative  allegation 
of  the  answer.  The  case  was  tried  by  a  jury,  and  a 
verdict  returned  in  favor  ,of  the  plaintiff  against 
Daugherty,  and  in  favor  of  Mills  and  Ross.  Judgment 
was  entered  on  the  verdict,  and  the  plaintiff  appeals 
from  the  judgment  in  favor  of  Mills  and  Ross. — 
Beversed. 

D.  H.  Emery,  for  appellant. 

Cole,  McVey  &  Cheshire,  for  appellees. 

Given,  J. — I.     The  court  gave  an  instruction  as 

follows:     "The  defendant  Daugherty,  in  this  case,  is 

i.  sdbetiesou      liable  for  the  amount  claimed.     It  appears 

Lhaawdby        from  the  uncontradicted  testimony  that 

n2ffieoi?to       the  plaintiff  in  this  case  had  a  landlord's 

enforce  lien.       ...  .  •,  .  ,  . 

lien  upon  said  premises  and  property 
thereon;  that  he  failed  and  refused  to  pursue  this  lien, 
as  against  the  property  of  the  defendant  Daugherty.  If 
the  said  plaintiff  knew  that  the  said  Mills  and  Ross 
were  simply  sureties  upon  said  contract  of  lease  at 
the  time  said  contract  was  made,  up  to  the  time  said 
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sixty  thousand  brick  were  due  and  payable,  then  it  was 
his  duty  to  have  enforced  his  landlord's  lien.  The  only 
question  for  you  to  determine,  then,  is  whether  or  not 
the  said  plaintiff  knew  that  said  Mills  and  Ross  were 
sureties  for  said  Daugherty.  If  the  defendants  have 
proved,  by  the  preponderance  of  testimony,  that  the 
plaintiff  knew  said  Mills  and  Ross  were  sureties  for  the 
defendant  Daugherty,  and  the  plaintiff  had  such  knowl- 
edge in  September,  1886,  then  your  verdict  will  be  for 
defendants  Mills  and  Ross.  If  it  is  not  so  proved,  then 
your  verdict  will  be  for  the  plaintiff.  A  surety  is  one 
who  becomes  responsible  for  the  debt  of  another." 

The  only  instructions  given  were  the  usual  ones  as 
to  preponderance  of  evidence  and  credibility  of  wit- 
nesses. In  this  instruction  the  court  accepts  it  as 
established  that  the  plaintiff  had  a  landlord's  lien 
"upon  said  premises  and  property  therein,"  and  that 
he  failed  to  pursue  it,  and  instructs  that  if  the  jury  finds 
that  the  appellant  knew  in  September,  1886,  that  Mills 
and  Ross  were  sureties,  they  should  find  for  them. 
Conceding  all  that  is  assumed  in  this  instruction,  we 
have  the  question  whether  the  appellant's  failure  to 
pursue  his  landlord's  lien  releases  the  sureties,  as  to 
any  part  of  the  debt.  It  is  unquestionably  the  law 
that  a  surety  is  entitled  to  the  benefit  of  all  securities 
in  the  hands  of  the  creditor,  and  if  such  securities,  or 
any  part  thereof,  are  lost  by  his  fault,  without  the  con- 
sent of  the  surety,  the  surety  is  exonerated  to  that 
extent.  In  Sherraden  v.  Parker,  24  Iowa,  28,  the  rule 
is  stated  as  follows:  "In  view  of  the  peculiar  relations 
in  which  the  surety  stands  to  the  principal  and  cred- 
itor, the  doctrine  must  be  that  the  surety  may  claim 
his  release  when  the  creditor  surrenders  any  hold,  or 
waives  any  right,  in  the  lien,  which  would  have 
resulted  in  the  discharge  of  the  debt.  Thus,  in  Kuhns 
v.  Bank,  2  Watts,  136,  it  is  held  that  if  a  levy  be  with- 
drawn, or  other  securities  abandoned,  to  the  injury  of 
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the  surety,  and  without  his  consent,  he  will  have  an 
undoubted  right  to  protection."  In  Burr  v.  Bayer,  2 
Neb.  265,  it  was  held  that  a  "surety  will  be  discharged 
by  the  neglect  of  the  creditor  to  have  a  chattel  mort- 
gage recorded  that  was  made  to  him  by  the  debtor  to 
secure  the  debt,  if  such  neglect  occasion  a  loss  of  the 
security."  See,  also,  Toomer  v.  Bicker  son,  37  Ga.  428. 
The  reason  upon  which  the  rule  is  grounded  is  that 
whatever  security  the  creditor  holds  is  for  the  benefit 
of  the  surety,  as  well  as  for  himself,  and,  if  it  be  lost 
through  the  fault  of  the  creditor,  he  must  bear  the 
loss.  Cases  within  this  rule  are  clearly  distinguishable 
from  cases  where  A,  holding  the  obligation  of  B,  on 
which  C  is  security,  fails  to  sue  at  maturity,  and  B 
thereafter  becomes  insolvent.  In  such  case  the  cred- 
itor holds  no  other  security  than  the  promise  of  C,  and 
is  not  in  fault  by  merely  failing  to  sue  the  principal, 
unless  required  by  C  to  do  so. 

The  appellant  conceded  that  it  is  the  duty  of  one 
holding  an  obligation  against  a  principal  and  sureties 
to  retain  all  collateral  securities  he  may  hold  against 
the  principal,  and  not  voluntarily  surrender  them.  He 
contends,  however,  that  the  creditor  is  not  required 
"to  be  active,  and  prosecute  to  judgment  and  execu- 
tion such  securities,  *  *  *  and  incur  expense  of 
time  and  money,  to  relieve  the  surety  of  the  obligations, 
of  his  contract."  There  are  cases  holding  that  a  mere 
passive  delay  in  prosecuting  a  remedy  against  a  prin- 
cipal does  not  operate  to  discharge  a  surety.  Benedict 
v.  Olson,  37  Minn.  431;  35  N.  W.  Rep.  10;  Edwards  v. 
Bargan,  8  S.  E.  Rep.  (S.  C.)  858;  Bank  v.  Homesley, 
99  N.  C.  531;  6  S.  E.  Rep.  .797.  When,  by  delay,  the 
security,  is  lost,  as  by  the  expiration  of  the  lien  con- 
stituting the  security,  by  the  running  of  the  statute  of 
limitations,  and  the  like,  the  delay  is  not  merely  pas- 
sive, but  an  omission  where  diligence  is  required.  In 
Schroeppell  v.  Shaw,  3N.  Y.  457,  it  is  said:     "For  the 
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defendant  [creditor]  to  omit  an  act  necessary  to  render 
the  assignment  effectual  was  equivalent  to  a  surrender 
of  the  surety  to  the  principal  debtor.  It  was  like  the 
case  of  the  creditor  taking  a  mortgage  upon  personal 
property  and  neglecting  to  file  it,  or  the  omission  of 
a  creditor  to  protest  a  note  held  by  him  as  collateral 
security,  so  as  to  charge  the  indorser.  In  these  and  in 
similar  cases,  a  surety  whose  means  of  indemnity  have 
been  impaired  by  the  neglect  of  the  creditor  to  do  what 
was  necessary  to  protect  the  security  might  well  insist 
upon  his  right  to  be  discharged  to  the  extent  of  the 
loss  sustained  by  reason  of  such  neglect.  *  *  *  The 
nature  of  the  security  required  something  to  be  done 
at  once  by  the  creditor,  to  make  it  a  valid  security; 
and  hence  the  law  should,  as  it  doubtless  did,  imply 
an  agreement  on  his  part  to  perform  that  act  without 
which  the  security  was  invalid.  An  omission  to  do 
■  this  would  be  gross  neglect  in  an  agent,  bailor  or 
trustee,  and  would  be  a  breach  of  good  faith  on  the 
part  of  the  creditor  towards  the  surety." 

A  landlord's  lien  is  clearly  a  security  given  to  and 
held  by  him  for  the  payment  of  the  rent.  It  is  as 
much  a  security  held  by  him  as  would  be  a  mortgage 
taken  to  secure  the  same  payment,  and  we  see  no  good 
reason  why  the  rules  stated  above  do  not  apply  to  both 
forms  of  security  alike.  It  is  argued  that  the  purpose 
of  landlords  in  requiring  personal  security  is  that  they 
may  avoid  harassing  their  tenants  by  attachments. 
The  same  might  be  said  in  any  other  case  where 
security  is  taken  in  addition  to  personal  security.  The 
security  afforded  by  a  landlord's  lien  inures  to  the 
benefit  of  the  personal  surety,  the  same  as  any  other 
security  held  by  the  creditor;  and  it  may  be  because  of 
this  lien  given  by  the  statute  that  individuals  are  the 
more  ready  to  stand  as  sureties  for  the  payment  of  rent. 
Our  conclusion  is  that,  when  a  creditor  holds  a  land- 
lord's lien  for  the  debt  due  to  him,  it  is  a  security;  and 
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if,  through  his  act  or  neglect,  that  security  is  lost,  in 
whole  or  in  part,  without  the  consent  of  a  personal 
surety,  it  works  a  discharge  of  the  personal  surety,  to 
the  extent  of  the  security  lost. 

II.  It  will  be  observed  that  only  one  of  the 
defenses  set  up  by  the  appellees  was  submitted  to  the 

2  . .       jury.     There  was  evidence  tending  to  sup- 

c^estions  for  port  ^  (jefense  0f  a  new  agreement  and 

extension  of  time.  We  think  that  issue 
should  have  been  submitted;  but,  as  this  omission  is 
without  prejudice  to  the  appellant,  we  do  not  further 
consider  it. 

The  instruction  given  assumes  that  the  appellant 
had  a  landlord's  lien  "upon  said  premises  and  property 
thereon,"  and  failed  and  refused  to  pursue  it.  The 
record  does  not  justify  these  assumptions.  The  answer 
only  claimed  that  the  appellant  had  a  lien  upon  the 
sixty  thousand  bricks;  and  yet  the  instruction  declares 
that  he  had  a  lien  upon  the  premises,  and  property 
thereon  of  the  defendant  Daugherty,  instead  of  limit- 
ing it  to  the  sixty  thousand  bricks.  "Whether  or  not  he 
had  a  lien  upon  the  bricks  has  not  been  put  in  question, 
and  is  therefore  not  determined. 

A  loss  of  securities  by  the  fault  of  the  creditor  only 
releases  the  surety  to  the  extent  of  the  loss.  This 
instruction  assumes  that  the  loss  in  this  case  was  to  the 
full  amount  of  the  debt.  The  amount  of  the  loss 
depends  upon  the  extent  of  the  lien,  and  the  value  of 
the  property  to  which  it  attached.  The  lien  was  for 
the  rent  of  the  entire  term.  Gilbert  v.  Greenbaum,  56 
Iowa,  211.  It  was  for  the  jury  to  find  the  amount 
of  the  loss.  All  that  the  law  required  of  the  appellant 
was  the  exercise  of  reasonable  diligence  in  preserving 
his  lien.  What  would  be  reasonable  diligence  depends 
upon  the  facts  and  circumstances.  So  long  as  he  had 
no  reason  to  anticipate  loss  by  delay,  he  was  not  bound 
to  proceed,  nor  was  he  bound  to  bring  an  action,  if  the 
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amount  of  property  covered  by  the  lien  did  not  justify 
it.  There  was  evidence  tending  to  show  that  the 
appellant  had  no  reason  to  anticipate  a  loss  of  the 
bricks  by  delaying,  and  that  all  the  bricks  were  sold 
and  removed  by  the  latter  part  of  October,  1886. 
Whether  it  was  the  duty  of  the  appellant  to  enforce  his 
landlord's  lien  was  a  question  that  should  have  been 
submitted  to  the  jury.  It  is  not  the  law  that  the 
sureties  are  entitled  to  be  exonerated  merely  because  he 
did  not  enforce  it.  He  must  have  been  negligent  in 
not  doing  so,  and  loss  resulted  from  his  negligence. 

For  the  errors  pointed  out,  the  judgment  of  the 
district  court  is  reversed. 


m   eel      Bentley    Worth,    Appellant,  v.   Ira    P.    Wetmore 


llf-fl8J  et  al.9  Defendants,  and  Abbey  Scribner,  Appellee. 

108_403l 

121  188         *•  Judgment  by  Default:  setting  aside:  conditions.    A  motion 
~~  to  set  aside  a  judgment  by  default,  under  section  2871  of  the  Code, 

must  be  made  at  the  term  at  which  the  judgment  was  entered,  and 
must  be  accompanied  with  an  answer. 

2.  :  :  effect  of.    The  setting  aside   of  a  judgment  by 

default  does  not  authorize  the  court  to  amend  the  judgment,  but  only 
opens  the  way  for  the  filing  of  an  answer,  and  the  trial  of  the  issues 
thus  raised. 

3.  :  :  procedure.    On  the  hearing  of  a  motion  to  set 

aside  a  judgment  by  default,  the  court  can  not  take  testimony  to 
establish  the  truth  of  the  facts  alleged  in  the  affidavit  of  merits;  but 
when  the  motion  and  affidavit  show  a  reasonable  excuse  for  the 
default,  and  a  meritorious  defense,  and  they  are  accompanied  with  an 
answer,  the  court  must  pass  upon  the  motion,  upon  the  showing  made 
upon  the  face  of  the  papers.  It  is  only  after  the  motion  has  been 
sustained,  and  the  proffered  answer  admitted  to  the  files,  that  an 
issue  is  made  upon  which  the  court  may  take  testimony,  and  it  is  only 
upon  testimony  so  taken  that  it  has  power  to  amend  the  judgment 
previously  entered. 

4.  :    proceedings  to  vacate:    irregularity  of  procedure-., 

waiver.  Where  proceedings  to  vacate  a  judgment  after  the  term 
at  which  it  was  rendered  were  instituted  in  the  form  of  a  motion 
instead  of  by  petition,  but  which  otherwise  complied  with  the  require- 
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ments  of  the  statute,  and  the  opposite  party  appeared  without  the 
service  of  notice  and  took  part  in  the  hearing,  and  the  court,  having, 
in  effect,  set  aside  the  judgment,  proceeded  at  once,  without  objec- 
tion from  either  party,  and  without  having  any  issues  framed,  to 
determine  the  validity  of  the  defense  offered  as  presented  by  the 
party  filing  the  motion,  held,  that  all  objections  to  the  form  of  the 
proceedings  were  waived. 

5.   :  :  grounds:  evidence.    In  an  action  to  foreclose  a 

mortgage,  the  holder  of  a  junior  judgment  was  made  a  defendant, 
and  a  decree  of  foreclosure  was  entered  against  her  upon  default. 
The  mortgage  and  petition  described  land  upon  which  the  judgment 
creditor  claimed  no  lien,  except  by  virtue  of  her  judgment,  but  the 
decree  prepared  in  the  case,  and  signed  by  the  judge,  and  entered 
of  record,  described  land  upon  which  she  had  a  senior  mortgage. 
Held,  that  such  decree  was  unwarranted,  even  under  a  prayer  for 
general  relief,  and  that  the  error  was  good  ground  for  vacating  the 
decree  upon  a  proper  showing. 

Appeal  from  Polk  District  Court — Hon.  Chables  A. 
Bishop,  Judge. 

Thursday,  January  1&,  1893. 

Proceedings  to  set  aside  a  decree.  The  facts  are 
stated  in  the  opinion. — Affirmed. 

H.  E.  Long,  for  appellant. 

St.  John  &  Stevenson,  for  appellee. 

Kinne,  J. — March  4,  1890,  the  plaintiff  filed  his 
petition  in  the  district  court  of  Polk  county,  making 
Ira  P.  Wetmore,  Abbey  Scribner,  and  others  defend- 
ants, and  asking  judgment  against  said  Wetmore,  as 
the  maker  of  a  promissory  note,  and  a  decree  of  fore- 
closure of  a  mortgage  securing  it  against  all  the 
defendants.  The  mortgaged  property  was  described 
as  "the  south  sixteen  feet  of  the  north  twenty  feet  and 
four  inches  of  lot  thirty-six  (36)  in  York's  addition  to 
Des  Moines,  Iowa."  Said  petition  also  averred  that 
the  other  defendants  were  purchasers  of  said  property 
from  the    defendant    Wetmore,   and    that  they    had 
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assumed  and  agreed  to  pay  the  note  and  mortgage 
referred  to.  The  petition  prayed  that,  in  the  event  the 
mortgaged  property  failed  to  sell  for  sufficient  to  pay 
the  debt,  a  general  execution  might  issue  against  the 
property  of  the  defendants  to  satisfy  any  unpaid  balance. 
On  the  sixteenth  day  of  April,  1890,  it  being  during  the 
April  term  of  said  court,  the  case  came  on  for  hearing. 
All  of  the  defendants  made  default,  and  a  judgment 
was  rendered  against  Wetmore,  and  a  decree  foreclosing 
the  mortgage  against  all  the  defendants.  In  this 
decree  the  following  words  are  added  to  the  descrip- 
tion heretofore  given:  "Being  York's  subdivision  of 
lot  five  of  official  plat  of  N.  E.  1-4  of  sec.  9,  twp.  78, 
range  24  west,  5  P.  M.  Iowa."  This  decree  was  duly 
signed  by  the  judge. 

August  20,  1890,  and  after  the  close  of  the  April 
term  of  1890  of  said  court,  Abbey  Scribner  filed  a  mo- 
tion to  set  aside  the  decree  for  the  following  reasons : 

"First,  because  the  same  attempts  to  describe 
property  other  and  different  from  that  described  in  the 
petition  or  notice  served  upon  her  in  this  case ;  second, 
because  the  same  is  against  property  upon  which 
defendant  Abbey  Scribner  has  a  first  and  prior  lien,  of 
which  relief  she  has  never  had  notice ;  third,  because 
the  said  decree  was  entered  without  any  power  or 
jurisdiction  in  the  court  to  render  the  same ;  fourth, 
because  the  same  was  irregularly  and  erroneously 
entered,  especially  as  to  the  defendant  Abbey  Scrib- 
ner, for  the  reason  set  forth  and  appearing  in  the 
affidavit  of  J.  M.  St.  John,  which  is  attached  to  this 
petition,  and  made  a  part  hereof." 

There  was  filed  with  the  motion,  and  in  support  of 
it,  an  affidavit  of  J.  M.  St.  John,  verified  September 
29,  1890,  showing  that  the  copy  of  the  petition  filed  in 
the  case  for  the  use  of  defendants  did  not  name  Abbey 
Scribner  as  a  defendant;  that  the  description  of  the 
mortgaged  property  was  the  same  as  in  the  plaintiff's 
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mortgage  and  in  his  petition;  that  he  knew  Abbey 
Scribner  was  a  judgment  creditor  of  Wetmore,  junior 
to  the  plaintiff's  mortgage;  that  he  knew  she  held  a 
mortgage  on  "lot  36  of  York's  subdivision  of  lot  5  of 
the  official  plat  of  the  northeast  quarter  of  sec.  9,  twp. 
78,  R.  24  west,  5  P.  M.,"  and  other  property,  to  secure 
a  large  sum  of  money,  and  which  was  given  and  filed 
prior  to  the  date  of  the  plaintiff's  mortgage;  that  the 
description  hi  the  plaintiff's  mortgage  and  petition 
was  different  from  that  of  Abbey  Scribner's,  and  he 
believed  that  the  property  was  not  the  same ;  that  the 
plaintiff's  attorney,  prior  to  the  return  day  in  the  case, 
told  the  affiant  that  he  made  Abbey  Scribner  a  party 
because  of  her  judgment  against  Wetmore,  and  that 
said  attorney  in  said  conversation  led  him  to  believe 
that  the  mortgage  he  was  foreclosing  did  not  cover  the 
same  property  as  that  covered  by  the  Scribner  mort- 
gage; that  he  did  not  seethe  decree  until  August  2, 
1890,  when  he  found  that  it  was  so  framed  as  to  include 
the  same  property  on  which  Abbey  Scribner  held  prior 
mortgage.  The  affidavit  contains  other  statements 
which  we  need  not  set  out.  September  29,  1890,  the 
motion  of  Abbey  Scribner  came  on  for  hearing,  and 
evidence  was  taken  as  to  the  matters  set  out  in  the 
affidavit;  and  on  October  4,  1890,  the  court  sustained 
the  motion,  did  not  set  aside  the  decree,  but  amended 
it  by  providing  that  it  should  not  prejudice  the  rights 
of  Abbey  Scribner  under  the  prior  mortgage  upon  the 
same  and  other  property.  The  plaintiff  excepted  to 
the  action  of  the  court,  and  appeals.  It  is  proper  to 
say  that  the  original  judgment  and  decree  were  ren- 
dered by  Judge  Hindman. 

I.     Our  statute  provides  that  "default  may  be  set 

aside  on  such  terms  as. the  court  may  deem  just,  among 

1  deS^  by    which  must  be  that  of  pleading  issuably 

^Dd"§onS8Ide:   and  forthwith,  but  not  unless  an  affidavit 

of  merits  be  filed  and  a  reasonable  excuse  shown  for 
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having  made  such  default,  nor  unless  application 
therefor  be  made  at  the  term  at  which  default  was 
entered,  or,  if  entered  in  vacation,  then  on  the 
first  day  of  the  succeeding  term."  Code,  section  2871. 
Technically  speaking,  the  motion  was  not  to  set  aside 
the  default,  but  the  decree.  If,  however,  we  should 
treat  it  as  a  motion,  in  effect,  to  set  aside  the  default, 
it  was  ineffectual  for  that  purpose.  To  set  aside  a 
default  by  motion,  the  motion  must  be  made  at  the 
term  at  which  the  decree  was  entered.  In  this  case  it 
was  not  made  until  after  the  close  of  that  term.  One 
moving  to  set  aside  a  default  under  this  section  must 
accompany  the  application  with  an  anwer.  Thatcher 
v.  Ham,  12  Iowa,  303;  Brunson  v.  Nichols,  72  Iowa, 
763.  And  see  King  v.  Stewart,  48  Iowa,  334.  No 
answer  was  presented. 

II.  Had  the  application  to  set  aside  the  default 
been  made  in  time,  and  had  it  been  in  all  respects  as 
2  . .        required  by  the  statute,   still  the  court 

effect  of.  would  not  have  been  justified  in  amend- 
ing the  decree  as  it  did.  The  setting  aside  of  the 
default  would  open  the  case  for  the  filing  of  an  answer, 
after  which  evidence  should  have  been  received  touch- 
ing the  matter  in  controversy. 

III.  In  this  case  the  court  proceeded  to  take  tes- 
timony as  to  the  merits  of  the  defense.  This  it  had  no 
8  . .         right  to  do,  under  an  application  to  set 

-  procedure.  agide  a  default  by  motion.  We  have  here- 
tofore held  that,  if  the  affidavit  of  merits  shows  a  good 
defense,  there  can  be  no  further  inquiry  as  to  the  truth 
of  the  defense.  Joerns  v.  La  Nicca,  75  Iowa,  705,  709. 
In  other  words,  when  the  application  is  by  motion, 
and  the  applicant  shows  a  reasonable  excuse  for  having 
made  default,  and  also  shows  by  affidavit  that  he  has  a 
meritorious  defense  to  the  plaintiff's  claim,  or  some 
part  of  it,  and  presents  his  answer,  the  court  must  pass 
on  the  question  of  setting  aside  the  default  on  the 
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showing  thus  made.  It  can  not  take  testimony  to 
establish  the  truth  of  the  facts  alleged  in  the  affidavit 
of  merits.  To  take  testimony  as  to  the  matters  set 
out  in  the  affidavit,  as  was  done  in  this  case,  is  in  effect 
trying  the  defense  before  the  court  has  determined,  by 
setting  aside  the  default,  that  the  defendant  shall  be 
heard  to  make  a  defense. 

If  we  treat  the  application  as  a  motion,  the  court 
had  no  power  to  amend  the  decree  in  the  manner  it 
did.  If  the  applicant  had  in  all  respects  complied 
with  the  law,  the  court  could  only  have  set  aside  the 
default,  and  heard  the  case  on  its  merits,  on  the  filing 
of  an  answer.  It  proceeded  to  take  testimony  and 
amend  the  decree  in  the  absence  of  any  pleading  filed 
by  the  defendant,  and  hence,  in  the  absence  of  any 
issue  made.  Furthermore,  the  defendant,  being  in 
default,  was  not  entitled  to  introduce  evidence  in  any 
event  while  such  default  stood.  Code,  section  2873 ; 
Kinne's  Pleading,  Practice  &  Forms,  section  633,  and 
cases  cited.  It  may  be  contended  that,  though  the 
default  was  not  in  terms  set  aside,  yet  the  sustain- 
ing the  motion  to  set  aside  the  decree,  in  fact,  set  aside 
the  default.  If  that  should  be  true,  it  would  not  aid 
the  appellee,  as  the  motion  not  being  filed  in  time 
provided  by  law,  it  should  not  have  been  entertained 
as  a  motion. 

IV.  Thus  far  we  have  treated  the  application  of 
the  appellee,   Scribner,  as  a  motion  to  set  aside  the 

default,  and,  hence,  governed  by  the  law 

#  to^cato"8"  applicable  thereto.  But  it  is  insisted  by 
oTproMd1^:  the  appellee  that  the  papers  must  be 
waiver.  treated  as  a  petition  brought  under  Code, 

sections  3154,  3155,  3157,  to  set  aside  a  default  and 
judgment  after  the  term  at  which  it  was  entered. 
When  the  hearing  was  had  in  the  court  below,  no 
objection  was  made  by  the  appellant  to  the  form  of  the 
application.     Such  being  the  fact,  he  can  not  be  heard 
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to  object  to  it  now,  if  the  papers  presented,  though  not 
called  a  "petition,"  otherwise  comply  with  the  require- 
ments of  the  statute,  where  it  is  sought  to  set  aside  a 
judgment  on  petition  and  after  the  term  at  which  it 
was  entered.  Town  of  Storm  Lake  v.  Iowa  Falls  &  S. 
G.  B?y  Co.,  62  Iowa,  218;  Callanan  v.  Bank,  84  Iowa, 
8.  These  requisites  are:  First.  Notice  to  the  adverse 
party.  Second.  That  the  petition  must  set  forth  the 
judgment  or  order.  Third.  It  must  state  the  facts  or 
errors'  constituting  a  cause  to  vacate  or  modify  it. 
Fourth.  A  statement  of  the  facts  constituting  a  defense 
to  the  action.  Fifth.  The  petition  must  be  verified. 
Code,  section  3157.  The  record  is  silent  as  to  whether 
or  not  notice  was  served  upon  the  appellant.  As,  how- 
ever, the  object  of  the  requirement  as  to  notice  i& 
to  afford  the  other  party  an  opportunity  to  be  present 
and  protect  his  interests,  it  may,  no  doubt,  be  waived 
by  him  by  appearing  and  taking  part  in  the  hearing, 
as  was  done  in  this  case.  It  appears  to  us  that  tha 
papers,  under  the  holding  in  the  cases  last  cited,  must 
be  treated  as  a  petition  under  sections  3154,  3155  and. 
3157  of  the  Code;  that,  though  informal,  they,  in  sub- 
stance, contain  everything  that  is  required  in  a  petition 
in  such  a  case. 

In  proceedings  under  the  sections  just  referred  to, 
it  is  provided  that  the  pleadings  shall  be  governed  by 
the  principles  and  issues  made  up  in  the  same  form, 
and  all  the  proceedings  conducted  in  the  same  way,  as 
near  as  can  be,  as  in  an  original  action  by  ordinary 
proceedings.  Code,  section  3158.  It  is  further  pro- 
vided that  the  judgment  shall  not  be  vacated  until  it  i» 
adjudged  that  there  is  a  valid  defense  to  the  action  in 
which  itwas  rendered.  Code,  section  3159.  Section  3160 
seems  to  contemplate  that  the  court  shall  first  try  and 
decide  upon  thet  sufficiency  of  the  grounds  to  vacate  or 
modify  the  judgment  or  order,  before  it  enters  upon  the 
consideration  of  the  validity  of  the  defense  presented^ 
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If  it  determines  that  the  judgment  should  be  vacated 
under  the  showing  made,  an  order  should  be  made 
accordingly,  when  issues  should  be  made,  and  a  retrial 
had,  as  in  an  original  action.  In  the  case  at  bar  the 
court,  after,  in  effect,  setting  aside  the  judgment,  pro- 
ceeded at  once,  and  without  having  any  issues  framed, 
to  determine  not  only  the  validity  of  the  grounds  for 
vacating  or  modifying  the  judgment,  but  also  the 
validity  of  the  defense  offered  as  presented  by  the 
showing  of  the  appellee.  The  whole  proceeding  was 
informal,  and  not  in  strict  compliance  with  the  very 
terms  of  the  statute.  Following  its  provisions,  the 
court  should  first  have  determined  as  to  whether,  under 
the  showing  made,  the  judgment  should  be  vacated, 
and,  if  vacated,  then,  as  we  have  said,  issues  should 
have  been  made,  and  a  trial  had  on  the  merits  of  the 
defense  presented.  The  appellant,  being  present  and 
taking  part  in  all  the  proceedings  had  in  the  court 
below,  and  not  objecting  to  the  form  or  manner  of  the 
proceedings  had,  must  be  held  to  have  waived  any 
errors  in  that  respect. 

V.  The  action  of  the  court  in  amending  the  decree 
indicates  that  it  must  have  determined  that  the  show- 
ing made  for  the  vacation  of  the  judg- 
*.  — :  — ■:  ment  was  sufficient,  else  no  relief  would 
SncS.8'  have  been  granted  to  the  appellee.  The 
affidavits  and  testimony  taken,  it  seems 
to  us,  showed  good  cause  for  setting  aside  the  judg- 
ment, and  granting  the  relief  actually  given.  It  appears 
that  the  appellee's  mortgage  was  prior  in  point  of  time 
to  the  plaintiff's;  that  the  plaintiff's  mortgage  did  not, 
nor  did  the  petition  as  filed,  describe  the  same  land  as 
was  embraced*  in  the  appellee's  mortgage;  that  the 
appellee's  counsel  made  inquiries  of  counsel  for  the 
appellant  touching  the  identity  of  the  land  in  the  two 
mortgages,  and  was  led  to  believe  therefrom  that  the 
property  was  not  the  same;  that,  when  the  decree  was 
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prepared  and  signed,  the  description  had  been  so  added 
to  as  to  include  the  land  covered  by  the  appellee's 
mortgage;  that  this  fact  did  not  come  to  the  knowledge 
of  the  appellee's  counsel  until  in  August,  1890,  when 
he  instituted  the  proceedings  out  of  which  this  appeal 
grows.  Under  all  the  circumstances  disclosed  by  this 
record,  we  can  not  say  that  the  appellee  was  negligent 
in  ascertaining  the  facts.  True,  she  was  a  party  to  the 
suit,  and  properly  so,  to  cut  off  her  rights  as  a  holder 
of  a  junior  judgment  lien  againt  Wetmore;  but  she 
examined  the  plaintiff's  petitiou,  and  ascertained  there- 
from that  the  land  described  in  her  mortgage  was  not 
described  in  the  plaintiff's  petition  or  mortgage.  Surely, 
in  order  to  protect  her  rights  as  a  holder  of  a  mort- 
gage which  was  a  first  lien  upon  other  real  estate,  she 
was  not  bound  to  ascertain  at  her  peril  as  to  whether 
the  appellant  might  not,  in  his  foreclosure  proceeding, 
draw  a  decree  describing  the  very  property  upon  which 
she  held  a  first  lien.  Neither  the  appellant's  mortgage 
nor  petition  indicated  a  claim  to  a  lien  upon  the  prop- 
erty described  in  the  appellee's  mortgage. 

But  the  appellant  insists  that  under  his  prayer  for 
general  equitable  relief  he  had  a  right  to  any  relief  con- 
sistent with  the  pleadings  and  sustained  by  the  proofs. 
That  may  be  conceded;  but  a  decree  of  foreclosure 
against  land  described  as  "the  south  sixteen  feet  of  the 
north  twenty  feet  and  four  inches  of  lot  thirty-six  (36) 
in  York's  addition  to  Des  Moines,  Iowa,  being  York's 
subdivision  of  lot  five  of  official  plat  of  N.  E.  i  of  sec. 
9,  twp.  78,  range  24  west,  5  P.  M."  would  hardly  be 
consistent  with  the  allegations  of  a  petition  that  the 
mortgaged  property  was  "the  south  sixteen  feet  of  the 
north  twenty  feet  and  four  inches  of  York's  addition 
to  Des  Moines,  Iowa." 

The  appellee  had  a  right  to  rely  upon  the  descrip- 
tion in  the  plaintiff's  petition  and  mortgage,  in  the 
absence  of  knowledge  to  the  contrary,  as  describing 
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other  land  than  that  in  her  mortgage,  and  the  plaintiff 
had  no  right,  without  notice  to  the  appellee,  to  take  a 
decree  covering  land  included  in  the  appellee's  mort- 
gage, and  not  justified  by  the  allegations  of  his  petition. 
If  the  plaintiff's  contention  is  correct,  no  lienholder 
who  was  properly  made  a  party  to  cut  off  a  junior  lien 
would  be  safe  if  he  at  the  same  time  held  a  first  lien  on 
other  real  estate.  The  appellee's  claim  as  to  the  prior- 
ity of  her  lien  on  the  land  described  in  the  plaintiff's 
decree  was  a  good  defense,  to  that  extent,  to  the  plain- 
tiff's judgment  and  decree. 

There  would  have  been  no  abuse  of  discretion  if  the 
court  below  had  set  aside  the  decree,  and  permitted  the 
appellee  to  file  pleadings  presenting  her  defense.  The 
fact  that  the  court  also,  without  objection  from  the 
appellant,  proceeded  to  hear  the  case  on  its  merits,  and 
afford  the  relief  to  which  the  appellee*  showed  herself 
entitled,  will  not  warrant  us  in  going  through  the  idle 
ceremony  of  reversing  this  case,  to  the  end  that  proper 
issues  be  found  and  a  hearing  had  thereon,  when  no 
objection  was  made  below  to  the  time  or  manner  of  the 
proceedings,  or  to  the  informalities  connected  therewith ; 
especially  when  it  is  not  claimed  that  on  a  formal  hear- 
ing, had  in  precise  compliance  with  the  statute,  any 
other  or  further  evidence  could  be  adduced,  and  when 
as  it  appears  to  us  the  same  result  must  be  reached, — a 
result  which  we  deem  just  to  all  the  parties.  While 
the  forms  of  law  should  be  observed,  yet  a  cause  should 
not  be  reversed  when  no  objection  has  been  made  to 
the  time  or  manner  of  the  proceedings  had  in  the  court 
below,  and  the  same  result  has  been  reached  as  would 
have  been  had  the  strict  letter  of  the  law  been  complied 
with. 

The  action  of  the  district  court  is  affibmed. 
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J.  W.  Jamison  et  al.>  Appellees,  v.  F.  D.  Weaveb  et 
al.,  Appellants.* 

1.  Appeal:' record:  documentary  evidence.  Books  of  record  and 
documents  which  have  been  properly  identified  in  the  shorthand 
reporter's  notes,  and  introduced  in  evidence,  are  to  be  regarded  as  a 
part  of  the  record,  though  they  are  not  on  file  or  in  the  actual  custody 
of  the  clerk,  and  are  not  attached  to  nor  incorporated  in  the  short- 
hand reporter's  report  or  translation  thereof  when  certified  by  the 
judge. 

2.  Creditors'  Bill:  fraudulent  concealment  of  property:  evi- 
dence. In  a  proceeding  to  subject  property  held  by  the  wife  and  sons 
of  a  judgment  debtor  to  the  satisfaction  of  certain  judgments,  the 
preponderance  of  the  evidence  showed  that,  prior  to  the  rendition  of 
the  judgments,  he  had  given  two  thousand  dollars  to  his  wife,  and 
that  she  had  received  other  money  from  her  father;  that  he  had  lost 
the  residue  of  his  property  in  an  unprofitable  investment;  that  his 
sons,  having  been  emancipated,  had  engaged  in  business  for  them- 
selves; that  he  managed,  to  a  great  degree,  the  business  of  both  his 
wife  and  his  sons,  and  with  much  more  success  than  he  had  formerly 
shown  in  the  management  of  his  own ;  and  that  the  property  which 
they  claimed  as  their  own  could  thus  be  accounted  for  without  resort- 
ing to  the  theory  of  fraudulent  concealment,  of  which  there  was  no 
direct  evidence.  Held,  that  a  decree  subjecting  the  property  to  the 
payment  of  the  judgments  was  not  sustained  by  the  evidence. 

Appeal  from  Jones  District  Court. — Hon.  J.  H.  Preston, 

Judge. 

Thursday,  January  19, 1893. 

Action  in  equity  to  subject  certain  real  and  per- 
sonal property  to  the  payment  of  judgments  claimed 
by  the  plaintiffs.  From  a  decree  in  favor  of  the  plain- 
tiffs, the  defendants  F.  D.  Weaver  and  Nancy  L. 
Weaver  appeal. — Reversed. 


•The  opinion  filed  upon  the  first  submission  of  this  cause  was  withdrawn  by 
the  court,  and  for  that  reason  is  not  published  in  these  reports.  It  may  be 
found  In  60  N.  W.  Rep.  34.— Repobtbb. 
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JRemley  <&  Ercanbrack  and  Hubbard  &  Dawley,  for 
appellants. 

J.  W.  Jamison,  Sheean  &  McCam,  and  J.  S.  Stacy, 
for  appellees. 

Robinson,  C.  J. — The  plaintiffs  claim  to  be  the 
owners  of  four  judgments,  rendered  on  different  dates, 
and  in  favor  of  different  persons,  against  the  defendant 
D.  Weaver;  that  executions  have  been  issued  on  such 
judgments,  which  have  been  returned  unsatisfied ;  that 
certain  tax  sale  certificates  claimed  by  the  defendants 
F.  L.  Weaver  and  F.  D.  Weaver,  and  now  in  the  pos- 
session of  the  defendant  Rhodes,  treasurer  of  Jones 
county,  and  that  certain  money  paid  to  the  defendant 
Fakes,  as  auditor  of  Jones  county,  in  redemption  from 
sales  described  in  such  certificates,  are  the  property  of 
D.  Weaver;  that  certain  real  estate,  the  title  to  which 
appears  to  be  in  the  defendants  Nancy  L.  Weaver  and 
F.  L.  Weaver,  is  in  fact  owned  by  D.  Weaver;  that  all 
of  said  property  is  held  by  the  defendants  Nancy  L. 
Weaver,  who  is  the  wife,  and  F.  L.  Weaver  and  F.  D. 
Weaver,  who  are  the  sons  of  D.  Weaver,  fraudulently, 
and  for  the  purpose  of  keeping  it  from  the  creditors  of 
D.  Weaver.  The  plaintiffs  ask  that  it  be  subjected  to 
the  payment  of  these  judgments.  F.  L.  Weaver  was 
not  served  with  notice  of  the  action,  and  did  not  appear. 
D.  Weaver  answered,  admitting  the  judgments,  but 
denying  the  claim  of  the  plaintiffs  as  to  his  alleged 
ownership  and  concealment  of  property.  Nancy  L. 
Weaver  and  F.  D.  Weaver  also  answered,  denying  the 
fraud  and  ownership  of  property  by  D.  Weaver  alleged. 
The  cause  was  tried  on  the  merits,  and  a  decree  was 
rendered  subjecting  certain  real  estate,  the  certificates 
of  tax  sale,  and  money  in  the  hands  of  the  auditor  to 
the  payment  of  the  judgments. 

This  cause  has  been  twice  submitted  to  this  court. 
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On  the  first  submission  an  opinion  was  filed  sustaining 
a  motion  of  the  appellees  to  affirm  the  judgment  on  the 
ground  that  the  evidence  in  the  case  had  not  been 
properly  preserved  and  certified.  SON.  W.  Rep.  34. 
A  petition  for  rehearing,  claiming  that  the  certificates 
of  the  district  judge  attached  to  the  evidence  had  been 
misunderstood;  was  filed,  a  rehearing  was  ordered,  and 
the  cause  is  again  submitted. 

I.     The  abstract  of  the  appellants  purports  to  con- 
tain all  the  evidence  offered,  and  all  the  evidence  intro- 
i  appeal:       duced  on  the  trial  in  the  district  court,  and, 
ume£taV£0C"  m  the  absence  of  an  attack  by  the  appel- 
evidence.      jees^  woui(j   ^ave  keen  sufficient  to  entitle 

the  appellants  to  a  trial  denovo  in  this  court.  But  the 
appellees  filed  an  additional  abstract,  which  denied  the 
correctness  of  the  appellants7  abstract,  and  alleged  that 
the  two  abstracts  together  did  not  contain  all  the  evi- 
dence in  the  case,  nor  give  any  adequate  idea  of  it,  and 
that  the  appellees  can  not  supply  the  omitted  evidence, 
for  the  reason  that  it  was  not  made  of  record.  The 
additional  abstract  contains  much  that  should  have 
been  presented  in  argument,  if  at  all,  and  which  can 
not  be  treated  as  any  part  of  the  record.  But,  disre- 
garding the  immaterial  matter,  we  find  that  the  addi- 
tional abstract  states  that  the  appellants  have  never 
filed  in  the  office  of  the  clerk  of  the  district  court  a 
complete  transcript  of  all  the  evidence  offered;  that 
there  is  omitted  from  the  one  filed  some  of  the  most 
important  exhibits,  including  documentary  evidence 
submitted  in  evidence;  and  that  an  account  book, 
introduced  in  evidence,  had  been  withdrawn  from  the 
records,  and  had  not  since  that  time  been  in  the 
possession  of  the  clerk  or  reporter.  There  is  no  denia] 
of  the  additional  abstract,  excepting  in  argument,  and 
it  must  therefore  be  taken  as  true.  Goode  v.  Stearns, 
82  Iowa,  709. 

In  most  equitable  actions  submitted  for  trial  in 
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this  court  de  novo,  nothing  would  remain  for  us  to  do 
under  the  facts  recited  but  to  affirm  the  decree  of  the 
court  below.     But  the  additional  abstract  in  this  case, 
in  explanation  of  the  claims  made  by  the  appellees,  sets 
out  certain  certificates,  the  first  of  which,  attached  by 
the  shorthand  reporter  to  a  translation  of  his  notes,  is 
as  follows:     "The  above  and  foregoing  transcript  is  a 
correct,  full,  true,  and  complete  transcript  of  the  short- 
hand notes  of  the  testimony  of  all  the  witnesses,  and 
the  identification  of  all  the  documentary  evidence  intro- 
duced and  offered  in  evidence."    It  will  be  noticed 
that  the  certificate  does  not  state  that  the  translation  or 
transcript  contains  any  of  the  documentary  evidence, 
but  only  an  identification  of  it.    A  certificate  of  the 
judge,  attached  to  the  transcript,   as  shown  by  the 
additional  abstract,  contains  the  following :     '  'That  the 
foregoing  evidence,  consisting  of  a  transcript  of  the 
notes  of  the  official  reporter,  being  pages  1  to  306  inclu- 
sive, together  with  all  the  exhibits  identified  therein,  is 
all  the  evidence  either  offered  or  introduced  in  evidence 
upon  the  trial  of  said  cause,   and  that  the  foregoing 
transcript  fully  sets  forth  all  of  said  evidence  except  the 
exhibits,  both  offered  and  introduced."     The  appel- 
lants, in  their  petition  for  a  rehearing,  set  out  what  is 
alleged  to  be  a  certificate  of  the    judge,   originally 
attached  to  the  shorthand  notes  of  the  trial,  made  by 
the  official  reporter,   which   shows  that  the   exhibits 
identified  in  the  report  were  all  which  were  offered  and 
all  which  were  introduced  in  the  trial.     That  certificate 
contains  the  following:     "And  all  of  said  evidence  and 
exhibits  and  rulings  are  hereby  identified  and  made  a 
part  of  the  record  in  this  cause,  and   the  same  consti- 
tutes all  the  testimony  upon  which  this  case  was  tried 
and  determined."     This  certificate  might  well  be  dis- 
regarded, for  the  reason  that  it  does  not  appear  in  any 
abstract  of  the  record,  and  is  set  out  for  the  first  time 
on  rehearing.     McDermott  v.  Iowa  Falls  &  S.  C.  Rail- 
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way  Company,  85  Iowa,  180.  But  the  additional  abstract 
shows  that  the  denial  of  the  correctness  of  the  abstract 
is  based  chiefly  on  the  omission  to  keep  in  the  office  of 
the  clerk  certain  public  records  which  were  introduced 
in  evidence,  or  to  file  therein  copies  of  such  records. 
Whether  that  was  necessary  practice  was  discussed  on 
the  first  submission,  and,  as  the  certificate  last  referred 
to  has  been  treated  by  counsel  as  properly  in  the  case, 
and  especially  as  it  serves  to  make  more  clear  the  ques- 
tion of  practice  discussed,  we  have  set  it  out.  The 
evidence  on  which  the  case  was  tried  in  the  district 
court  consisted  of  oral  testimony,  which  was  reduced  to 
writing  by  the  shorthand  reporter;  several  books  from 
the  office  of  the  county  auditor,  described  as  "stub 
receipt  books,"  showing  redemption  from  the  tax  sales; 
the  treasurer's  register  of  tax  sales ;  a  book  of  accounts 
of  a  school  district;  one  or  more  private  books  of 
account;  some  receipts  and  judgment  dockets;  and 
perhaps  other  documentary  evidence.  The  books  and 
documents  offered  in  evidence  were  properly  described 
and  identified  in  the  transcript  of  the  shorthand 
reporter,  but  it  appears  that  when  his  certificate  and 
the  two  certificates  of  the  judge  were  signed,  the  books 
which  belonged  in  the  offices  of  the  auditor  and  treas- 
urer were  not  in  the  clerk's  office,  nor  attached  to  the 
transcript;  and  the  same  is  true  of  some  of  the  other 
documentary  evidence.  It  also  appears  that  little,  if 
any,  of  that  evidence  was  in  the  office  of  the  clerk  after 
the  trial,  and  within  six  months  from  the  date  of  the 
decree.  After  the  expiration  of  that  time  the  clerk 
certified  to  this  court  the  books  and  documentary 
evidence,  which  were  identified  by  the  shorthand 
reporter's  transcript,  with  one  or  two  unimportant 
exceptions;  but  that  was  done  under  section  3179  of 
the  Code,  as  amended,  and  was  not  required  to  be  done 
within  six  months  of  the  date  of  the  decree.  It  could 
not  cure  defects,  if  any,  in  the  record. 
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We  are  required  to  determine  whether  books  of 
record  and  documents  which  have  been  properly  iden- 
tified in  the  shorthand  reporter's  notes  and  offered  in 
evidence  are  to  be  regarded  as  a  part  of  the  record 
when  they  were  not  on  file  or  in  the  actual  custody  of 
the  clerk,  and  when  they  are  not  attached  to  nor  incor- 
porated in  the  shorthand  reporter's  report  or  transla- 
tion thereof,  when  certified  by  the  judge.  It  is  not 
necessary  that  the  certificate  of  the  judge  be  attached 
to  the  evidence,  but  it  is  sufficient  if  the  certificate 
describe  the  evidence  in  some  definite  and  unmistaka- 
ble manner.  Palo  Alto  County  v.  Harrison,  68  Iowa, 
81,  87;  Johnston  v.  McPherran,  81  Iowa,  230;  Richard- 
son v.  Gray,  84  Iowa,  149.  Neither  is  it  necessary  that 
exhibits  be  attached  to  or  incorporated  in  the  short- 
hand reporter's  notes  or  translation.  If  they  are  suffi- 
ciently identified  in  the  report  and  translation,  which 
are  duly  certified  by  the  judge,  the  certification  is 
sufficient.  When  books  or  documents  are  received  in 
evidence,  they  are  within  the  control  of  the  court,  and 
in  the  custody  of  the  clerk,  although  not  formally  filed. 
No  one  has  a  right  to  withdraw  them  after  that  time 
without  an  order  of  the  court  or  consent  of  parties 
interested.  It  is  therefore  proper  for  the  judge,  in  cer- 
tifying the  evidence,  to  treat  all  books,  documents,  and 
other  things  which  have  been  received  in  evidence  as 
in  the  office  and  custody  of  the  clerk,  and,  when  the 
certificate  of  the  judge  is  duly  made  and  filed,  the  evi- 
dence which  has  been  identified  and  certified  will  be 
regarded  as  a  part  of  the  record,  even  although  at  the 
time  it  may  not  be  in  the  office,  nor  within  the  actual 
custody,  of  the  clerk.  A  book  or  paper,  having  been 
properly  made  a  part  of  the  record,  does  not  ordinarily 
cease  to  be  a  part  of  the  record  if  it  be  afterwards 
withdrawn.  A  book  or  paper  which  belonged  to  the 
office  of  the  county  auditor  or  county  treasurer  did 
not  cease  to  be  a  record  of  that  office  when  it  was 
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withdrawn  from  it,  and  offered  in  evidence  in  this  case, 
notwithstanding  the  fact  that  for  some  purposes  it 
became  a  record  of  another  office,  and  for  a  time  was 
under  the  control  of  the  court,  and  in  the  custody  of 
the  clerk.  It  frequently  happens  that  an  important 
permanent  record  of  some  public  office  is  certified  to 
this  court  for  inspection  when  a  copy  of  the  record 
would  not  accomplish  the  desired  object.  In  such  a 
case  the  record  is,  for  a  temporary  purpose,  a  part  of 
the  record  of  the  case  in  this  court;  but  it  does  not 
cease  to  be  a  record  of  the  office  from  which  it  came. 
The  appellees  rely  to  some  extent  upon  the  cases 
of  Arts  v.  Culbertson,  73  Iowa,  13 ;  Kavaleir  v.  Machula, 
77  Iowa,  121,  124.  In  those  cases  it  was  decided  that 
the  shorthand  reporter's  translation  of  his  notes  must 
be  certified  and  filed  in  the  office  of  the  clerk,  in  cases 
in  equity,  within  six  months  from  the  date  of  the 
decree,  in  order  to  secure  a  trial  de  novo  in  this  court; 
but  they  are  not  authorities  for  the  claim  which  the 
appellees  make  that  the  exhibits  identified  in  the  trans- 
lation must  also  be  in  the  actual  custody  of  the  clerk 
within  the  same  time,  for  the  reason  that  such  exhibits 
were  filed,  so  far  as  they  are  required  to  be  filed,  when 
they  are  introduced  in  evidence,  and  thus  placed  within 
the  control  of  the  court.  If  they  are  afterwards  with- 
drawn, the  case  is  the  same,  in  legal  effect,  as  though 
the  translation,  having  been  duly  filed,  is  afterwards 
temporarily  withdrawn.  It  will  not  and  can  not  be 
claimed  that  if  that  were  done  the  translation  would 
cease  to  be  a  part  of  the  record.  That  which  we  have 
said  of  public  records  applies  to  private  books  and 
writings.  What  would  be  the  rights  and  remedies  of 
an  appellant  if  a  part  of  the  record  of  a  case  were  not 
in  the  office  of  the  clerk  when  he  was  required  to  cer- 
tify it  to  this  court  is  a  question  not  involved  in  this 
case,  excepting  as  to  one  book  of  account;  and,  as  the 
absence  of  that  book,  conceding  all  which  appellees 
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can  claim  for  it  to  be  true,  can  not  affect  the  result  in 
this  case,  we  do  not  find  it  necessary  to  determine  the 
question.  We  conclude  that  the  exhibits  in  question 
were  properly  identified  and  made  a  part  of  the  record, 
and  the  motion  to  affirm  is  therefore  overruled. 

II.  The  facts  upon  which  the  appellees  rely  to 
secure  the  desired  relief  are  substantially  as  follows: 
2.  cbeditobs'  For  many  years  D.  Weaver  dealt  in  tax 
lint  ISES2£\-  titles,  sometimes  in  his  own  name  and 
™rt^ofevi?p"  sometimes  in  the  names  of  others;  and  was 
active  in  managing  much  of  the  business, 
which  was  carried  on  in  the  name  of  his  wife  and  sons. 
They  have  accumulated  considerable  property,  while 
he  is  insolvent,  if  he  has  no#  interest  in  the  property 
which  they  claim.  The  evidence  discloses  facts  which 
are  well  calculated  to  raise  doubts  as  to  the  good  faith 
of  some  of  the  business  transactions  of  D.  Weaver  in 
the  names  of  his  relatives,  but  we  are  of  the  opinion 
that  the  preponderance  of  the  evidence  establishes  the 
following  facts:  It  is  not  shown  when  the  indebted- 
ness on  which  the  judgments  in  question  were  rendered 
was  contracted.  Before  any  of  them  were  recovered, 
D.  Weaver  disposed  of  a  farm  in  Linn  county,  and 
gave  to  his  wife  over  two  thousand  dollars  of  the  pro- 
ceeds. Some  of  that  money  she  invested  in  a  home- 
stead, taking  the  title  in  her  own  name.  She  had 
other  property,  and  was  given  a  considerable  sum  of 
money  by  her  father  and  a  brother.  Her  property  was 
managed  chiefly  by  her  husband,  and  the  money 
invested  in  real  estate  and  in  tax  sale  certificates,  and 
perhaps  in  other  property.  Some  of  the  certificates 
were  issued  in  the  name  of  her  husband,  but  were  held 
and  used  for  her  benefit.  About  the  year  1876,  he 
emancipated  his  two  sons,  apd  thereafter  they  received 
their  own  earnings,  and  invested  them  in  various 
ways.  They  bought  cows,  and  carried  on  a  dairy,  the 
father  assisting.     One  of  the  sons  spent  several  years 
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at  college,  and  afterwards  engaged  in  business,  which 
proved  profitable.  Some  of  the  earnings  of  the  sons 
were  invested  by  the  father  at  tax  sales  and  in  other 
ways.  One  of  the  sons  purchased  property  in  Anamosa, 
and  had  the  title  placed  in  the  name  of  his  mother. 
He  explains  that  transaction  by  saying  that  he  feared 
the  owner  of  the  property  would  not  sell  it  to  him, 
hence  had  the  purchase  made  nominally  for  his  mother. 
The  father  had  some  money  when  he  sold  the  Linn 
county  farm,  but  he  invested  it  in  a  stone  quarry  about 
the  year  1872.  The  investment  proved  to  be  a  total 
loss,  and  since  that  time  he  has  owned  little  or  no 
property.  It  must  be  admitted  that  he  has  been  more 
successful  in  managing  the  business  of  others  than  in 
managing  his  own,  but  it  was  his  right  to  aid  his  family 
in  carrying  on  their  business,  and  his  creditors  can  not 
complain  of  his  having  done  so.  We  do  not  overlook 
the  fact  that  in  a  contest  of  this  kind  the  creditor  is 
usually  compelled  to  rely  largely  upon  proof  of  circum- 
stances which  are  calculated  to  cause  the  good  faith  of 
transactions  of  his  debtor  to  be  disbelieved,  for  the 
reason  that,  if  he  is  entitled  to  relief,  the  persons  who 
know  the  facts  are  apt  to  be  interested  in  concealing 
them,  but,  after  making  all  proper  allowances  for  that 
fact,  we  are  led  to  conclude  that  the  plaintiffs  have 
wholly  failed  to  show  that  the  property  in  controversy, 
or  any  part  of  it,  is  owned  by,  or  held  for  the  benefit  of, 
their  debtor.    The    decree   of   the   district    court    is 

REVERSED, 
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Chables  Weitz,  Appellee,  v.  Independent  Distbict     r^—^ 
of  Des  Moines  et  al.7  Appellants.  k"7-» 

School  Districts:  contract  to  pay  director  for  services  void: 
injunction  by  taxpayer:  recovery  op  money  paid.  An  agreement 
by  the  board  of  directors  of  a  school  district  to  employ  one  of  their 
number  as  superintendent  of  the  construction  of  a  school  building, 
though  entered  into  in  good  faith,  is  not  only  voidable,  but  void,  as 
being  against  public  policy;  and  where  a  taxpayer,  prior  to  the  per- 
formance of  the  services  under  such  a  contract,  began  an  action 
against  the  district,  its  directors  and  the  one  thus  employed,  praying 
that  the  performance  of  the  contract  be  enjoined,  and  that,  if  it  be 
found  that  any  money  had  been  paid  thereunder,  an  order  be  made 
requiring  the  directors  and  their  employee  to  pay  it  back  to  the  dis- 
trict, but  no  temporary  injunction  was  issued,  and  prior  to  the  hearing 
of  the  cause  the  services  contracted  for  had  been  rendered  and  partly 
paid  for,  held,  that  the  plaintiff  was  entitled  to  a  decree  according  to 
his  prayer. 

Appeal  from  Polk  District   Court. — Hon.  Marcus 
Kavanagh,  Jr.,  Judge. 

Thursday,  January  19,  1893. 

This  is  an  action  in  equity  by  which  the  plaintiff, 
who  is  a  resident  and  taxpayer  in  the  independent  dis- 
trict of  Des  Moines,  seeks  by  proper  decree  to  enjoin 
the  said  school  district  and  the  other  defendants,  who 
are  its  directors,  secretary  and  treasurer,  from  carrying 
out  and  performing  an  alleged  contract  with  the  defend- 
ant F.  S.  Whiting,  a  member  of  said  board,  by  which 
the  said  board  employed  said  Whiting  to  superintend 
the  erection  of  a  schoolhouse  in  said  district.  There 
was  a  decree  for  the  plaintiff,  and  defendants  appeal. — 
Modified  and  affirmed. 

St.  John  &  Stevenson,  for  appellants. 

W.  G.  Harvison,  for  appellee. 
Vol.  87—6 
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Rothrock,  J. — The  cause  has  once  before  been  in 
this  court,  upon  an  appeal  by  the  plaintiff  from  an 
order  sustaining  a  demurrer  to  the  petition.  See  78 
Iowa,  37.  The  order  was  reversed,  and  the  cause 
remanded.  The  defendants  answered  the  petition,  and 
a  trial  was  had  on  the  merits.  It  was  held  on  the 
former  appeal  that  an.  agreement  by  the  board  of  direc- 
tors of  an  independent  school  district  to  employ  one  of 
the  directors  as  superintendent  of  the  .construction  of  a 
school  building  is  void,  and  that  its  performance  may 
be  restrained  and  enjoined  by  a  taxpayer  without  any 
showing  that  there  was  actual  fraud  upon  the  part  of  the 
parties  to  the  contract.  The  defendant  sought  by  the 
introduction  of  evidence  to  avoid  the  effect  of  the  former 
opinion  in  the  case,  by  showing  that  the  defendant 
Whiting  is  an  experienced  architect  and  builder,  which 
was  known  to  such  board  of  directors,  and  said  board 
was  desirous  of  securing  his  services  in  the  interest  and 
for  the  benefit  of  the  district;  and  that  said  Whiting 
gave  the  work  on  said  building  his  constant  and  faith- 
ful attention  for  the  agreed  compensation  of  two  per 
cent,  of  the  cost  price  of  said  building ;  and  that  such 
services  were  actually  necessary  in  order  to  secure  the 
proper  construction  of  the  building.  It  is  argued  and 
strenously  contended  by  counsel  for  the  defendants  that 
such  a  contract  as  this  is  voidable  by  the  district,  and 
not  absolutely  void;  or  that  it  is  prima  facie  void,  but 
may  be  made  valid  by  showing  that  it  was  entered  into 
by  the  parties  thereto  in  good  faith,  was  faithfully  per- 
formed by  the  contractor,  and  that  it  should  not  in 
equity  be  repudiated  by  the  district.  It  may  be  that  if 
the  taxpayers  of  this  district  had  remained  silent,  and 
made  no  sign  of  disapproval  until  the  contract  was  per- 
formed and  the  services  fully  rendered,  it  should  not  be 
held  that  the  district  should  profit  by  the  labor  and 
skill  of  Whiting  without  compensation.  But  it  is  not 
necessary  to  determine  that  question  in  this  case.    We 
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may  refer,  however,  to  the  case  of  Moore  v.  Independent 
District,  55  Iowa,  654,  where  it  was  held  that  a  member 
of  the  board  of  directors  of  a  school  district,  who  was 
employed  to  superintend  the  construction  of  a  school- 
house,  had  no  right  to  recover  from  the  district  for 
services  so  rendered.  That  was  an  action  upon  a  school 
order  drawn  by  the  district,  and  payable  to  said 
director  for  his  services.  The  case  at  bar  presents  no 
equitable  considerations  upon  which  the  contract  can 
be  sustained,  or  upon  which  compensation  can  be  made 
to  Whiting  for  his  services.  There  is  nothing  akin  to 
estoppel  in  the  whole  record.  Indeed,  we  regard  the 
former  opinion  in  the  case  as  decisive  of  every  question 
now  presented ;  but  that  the  rights  of  the  parties  may 
be  fairly  understood,  we  will  recite  some  facts  which  we 
regard  as  of  controlling  importance. 

The  contract  for  the  building  of  the  schoolhouse 
was  entered  into  on  the  twenty-first  day  of  June,  1888, 
and  at  the  same  time  the  members  of  the  board 
resolved  that  they  would  employ  Whiting  as  superin- 
tendent of  construction,  and  his  compensation  was 
fixed  at  two  per  cent,  of  the  cost  of  the  building. 
Whiting  was  present  at  this  meeting  in  his  capacity  as 
director,  but  did  not  vote  on  the  resolution.  This 
action  was  commenced  on  the  first  day  of  August,  1888, 
which  was  about  six  weeks  after  Whiting  was  employed 
by  the  board.  The  prayer  of  the  petition  was  as 
follows:  " Wherefore  plaintiff  prays  that  said  district 
and  its  officers  aforesaid  may  be  made  parties  defend- 
ant in  this  action,  and  be  required  to  make  full  and 
complete  answer  to  the  complaint  of  plaintiff  herein, 
and,  further,  that  an  injunction  issue,  restraining  and 
enjoining  the  officers  of  said  district,  defendants  afore- 
said, from  paying  the  defendant  Whiting  out  of  the 
funds  of  said  district,  either  directly  or  indirectly,  any 
money  or  property  on  said  contract;  and,  if  it  shall 
appear  on  the  hearing  hereof  that  any  payments  have 
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been  made  to  the  defendant  Whiting  on  said  contract, 
that  the  court  order  and  direct  said  directors,  and  par- 
ticularly the  defendant  Whiting,  to  pay  or  refund  to 
the  treasurer  of  said  district  any  and  all  funds  to  said 
Whiting  paid  under  said  contract;  and  plaintiff  asks 
for  all  such  further  orders,  judgment,  decrees,  and 
general  relief  as  he  may,  in  equity,  appear  entitled 
to  on  the  hearing  hereof,  and  as  in  duty  bound," 
etc.  No  temporary  injunction  was  issued,  but  the  suit 
itself  was  sufficient  to  charge  every  officer  who  was 
made  defendant  with  notice  that  the  question  as  to 
the  validity  of  the  contract  was  presented  to  the  courts 
for  determination.  The  evidence  shows  that  the 
architects  of  the  building  would  have  given  full  super- 
intendence of  the  construction  thereof  for  the  same 
compensation  as  that  allowed  the  defendant  Whiting; 
but,  with  the  suit  pending,  the  defendant  Whiting  con- 
tinued the  superintendency  for  about  one  year,  and 
until  the  building  was  completed,  for  which  he  was 
paid  from  the  treasury  of  the  district  over  $900  after 
this  suit  was  commenced. 

Something  is  claimed  by  the  appellants  on  the 
ground  that  the  district  court  determined,  on  demurrer 
to  the  petition,  that  the  contract  was  valid;  but  the 
cause  was  promptly  appealed,  and  the  ruling  on  the 
demurrer  was  reversed.  The  whole  record  shows  that 
the  board  of  directors,  including  Whiting,  took  their 
chances  upon  the  result  of  a  lawsuit,  when  they  might 
have  abandoned  the  invalid  contract  before  any  con- 
siderable costs  were  incurred  or  labor  performed  under 
the  contract,  and  without  any  prejudice  to  the  district. 
Instead  of  so  doing,  the  board  of  directors  employed 
counsel  in  the  case  to  defend  the  action  in  behalf  of  the 
district. 

No  other  facts  are  necessary  to  be  cited.  It  is 
apparent  that  there  are  no  equitable  considerations 
which  require  that  this  contract  should  be  recognized 
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or  enforced.  It  is  possible  that  the  district  would  not 
be  prejudiced  by  paying  Whiting  for  his  services.  But 
that  is  not  the  question  to  be  determined.  If  the  way 
be  opened  by  a  decision  of  this  -court  by  which  officers 
of  counties,  cities,  incorporated  towns  and  school  dis- 
tricts may  let  contracts  to  themselves,  and  recover 
thereon  by  showing  that  the  contract  was  beneficial  to 
the  corporation,  it  would  lead  to  the  grossest  abuses. 
We  desire  to  add  .nothing  to  what  is  said  upon  that 
subject  in  the  former  opinion  in  this  case.  The  defend- 
ants admitted  in  their  answer  that  the  board  of 
directors  had  "paid  to  said  Whiting  at  intervals  the 
entire  compensation  agreed  to  be  paid  him  for  his  serv- 
ices, except  a  small  balance.''  This  answer  was  filed 
on  the  fourth  day  of  February,  1890.  Whether  the 
balance  has  since  been  paid  does  not  appear.  The 
contract  price  for  the  erection  of  the  building  was 
fifty-two  thousand,  four  hundred  and  twenty-five 
dollars.  Two  per  cent,  of  that  amount  would  make  the 
compensation  of  Whiting  amount  to  one  thousand  and 
forty-nine  dollars.  He  claims  in  his  testimony  that  the 
whole  amount  under  his  contract  is  uin  the  neighbor- 
hood of  one  thousand,  three  hundred  dollars."  The 
plaintiff  excepted  to  the  decree  because  the  court  did 
not  order  the  money  received  by  Whiting  to  be  returned 
to  the  treasury  of  the  district.  Such  an  order  should 
have  been  made.  The  defendant  directors  can  not  be 
allowed  to  use  the  name  of  the  district  to  defeat  the  action 
by  paying  the  money  to  Whiting  while  the  suit  is  pend- 
ing, and  then  set  up  the  claim  that  the  action  must  fail 
because  a  taxpayer  has  no  right  to  complain.  We  held 
in  the  former  appeal  that  he  had  such  right.  In  view 
of  the  fact  that  the  evidence  is  not  certain  as  to  the 
exact  amount  paid  to  Whiting,  we  can  not  render  a 
judgment  for  any  amount;  but  the  decree  in  this  court 
will  direct,  in  general  terms,  that  the  full  amount 
which  has  been  paid  to  Whiting  shall  be  refunded  and 
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paid  back  to  the  treasury  of  the  school  district  within 
sixty  days.  The  decree  will  be  thus  modified  on  the 
plaintiff's  appeal,    and  on  defendant's  appeal    it  is 

AFFIRMED. 

Given,  J.,  took  no  part  in  the  decision  of  this  case. 


87      86 

1  95    408 

g  $  The  State    of   Iowa,  Appellee,  v.   Clyde   Jordan; 

!!?  *» ,  Appellant. 

1.  Criminal  Law :  time  to  prepare  for  trial:  waiver.  Where 
the  defendant  in  a  criminal  case,  upon  the  day  of  his  arraignment, 
asked  that  his  trial  be  set  down  for  a  certain  day  in  the  future,  and 
his  request  was  granted,  and  on  the  day  set  he  procured  another 
postponement  until  the  next  day,  with  the  mutual  understanding  that 
the  case  should  then  be  tried,  but  on  said  next  day  it  was  discovered 
that  he  had  not  yet  pleaded  to  the  indictment,  and  his  plea  of  not 
guilty  was  then  entered,  held,  that  the  right,  given  by  section  4419, 
of  the  Code,  to  take  three  days  after  pleading  to  prepare  for  trial  was 
waived. 

2.  Burglary:  degrees  op  offense:  instructions  to  jury.  Burglary 
of  a  dwelling  house  is  of  two  degrees,  the  higher  being  breaking 
and  entering  in  the  nighttime  with  intent  to  commit  a  felony,  and  the 
lower,  breaking  and  entering  in  the  daytime.  Accordingly,  held,  that 
when  the  defendant  was  charged  with  the  higher  degree,  and  the  evi- 
dence showed  a  felonious  breaking  and  entering  at  some  time,  the 
following  instruction  was  warranted  by  section  4465  of  the  Code:  "If 
you  find  that  the  defendant  was  guilty  of  breaking  and  entering  the 
house  of  the  said with  the  intent  charged,  but  have  a  reasona- 
ble doubt  whether  such  breaking  and  entering  was  done  in  the  night- 
time, then  the  defendant  would  not  be  guilty  of  the  offense  of 
burglary,  but  he  would,  under  such  circumstances,  be  guilty  of  the 
offense  of  breaking  and  entering  in  the  daytime/' 

3.   :  :  .     In  such  case  it  was  not  necessary  to  submit 

the  question  of  entering  in  the  nighttime  without  breaking,  as  one  of 
the  degrees  of  the  offense,  where  the  evidence  showed  that,  if  any 
offense  was  committed,  it  was  done  by  breaking. 

4.  :  :  dangerous  weapon:  instructions  to  jury.     The 

fact  that  the  evidence  showed  that  the  defendant  in  such  case  was 
not  armed  with  a  dangerous  weapon,  though  it  was  so  charged  in  the 
indictment,  did  not  make  it  necessary  for  the  court  to  charge  that  he 
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might  be  found  guilty  of  the  lesser  crime  of  breaking  and  entering  in 
the  daytime,  or  of  entering  in  the  nighttime  without  breaking,  since 
the  possession  of  a  dangerous  weapon  is  not  a  necessary  element 
of  the  crime  of  burglary  in  the  nighttime,  and  the  absence  of  such 
weapon  alone  does  not  reduce  the  grade  of  the  offense. 

5.  Criminal  Law :  evidence:  procedure.  The  admission  of  evi- 
dence which  is  found  to  be  immaterial,  and  is  therefore  stricken  out, 
is  no  ground  for  reversal,  where  it  could  not  in  reason  have  been 
prejudicial,  and  the  court  directs  the  jury  to  disregard  it. 

6.  :  — : — :  confessions:  instructions  to  jury.    Statements, 

apparently  voluntary,  made  by  the  defendant  in  the  nature  of  a  con- 
fession, are  not  incompetent ;  and  where  no  objection  is  made  to  their 
admission,  the  court  is  not  required  to  institute  an  inquiry  out  of  the 
presence  of  the  jury  as  to  whether  the  statements  were  voluntary  or 
not,  but  it  is  proper  in  such  case  to  instruct  the  jury  to  consider  the 
circumstances  under  which  such  statements  were  made  by  the  defend- 
ant, and  to  disregard  them  if  made  by  reason  of  hopes  or  inducements 
held  out  to  him ;  otherwise  to  give  them  such  weight  as,  under  the 
circumstances,  they  regarded  them  entitled  to. 

7.  Burglary:  length  op  sentence.  Five  years  in  the  penitentiary 
is  not  an  unwarranted  sentence  for  burglary  of  a  dwelling  house  in 
the  nighttime,  when  the  guilt  of  the  defendant  is  fairly  established. 

Appeal   from    Scott    District    Court. — Hon.    W.    F. 
Brannan,  Judge. 

Thursday,  January  19,  1893. 

Indictment  for  burglary.  Verdict  of  guilty,  and 
a  judgment,  from  which  the  defendant  appealed. — 
Affirmed. 

W.  M.  Chamberlain  and  Thompson  &  Stuart,  for 
appellant. 

John  Y.  Stone,  Attorney  General,  and  Thos.  A. 
Cheshire,  for  the  State. 

Granger,  J. — I.  The  defendant  was  arraigned  on 
the  twenty-fifth  day  of  September,  1891.     The  cause 

1    Criminal  law:    waS    Se^    ^0r    trial    0n    *he    twelfth    day    of 

foTtr?aSfepar^  October,  1891,  and  the  defendant  asked 
waiver.  £or  an(j  obtained  an  order  for  witnesses  in 
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his  behalf,  residing  in  Linn  county,  who  were  sub- 
poenaed, and  were  in  attendance  at  that  time.  On  the 
twelfth  of  October  the  defendant  requested  a  continu- 
ance until  the  next  day,  it  being  stated  that  he  would 
be  ready  for  trial  at  that  time,  and  the  continuance 
was  granted.  On  the  morning  of  the  thirteenth  it  was 
discovered  that  the  defendant  had  not  pleaded  to  the 
indictment,  and  his  plea  of  not  guilty  was  then  entered. 
When  the  court  ordered  the  jury  called,  the  defendant 
demanded  the  three  days  to  prepare  for  trial,  under  the 
provisions  of  Code,  section  4419,  which  provides  "that 
the  defendant  shall,  if  he,  upon  entering  his  plea, 
depaand  it,  be  entitled  to  three  days  in  which  to 
prepare  for  trial."  The  demand  was  refused,  of  which 
complaint  is  made.  The  record  warrants  the  conclu- 
sion that  on  the  twenty-fifth  of  September  the  cause 
was  set  for  trial  by  a  mutual  understanding,  and  that 
preparations  for  the  trial  were  to  be  made.  On  the 
twelfth  of  October  the  defendant  obtained  a  postpone- 
ment to  the  next  day,  upon  an  express  statement  that 
he  would  then  be  ready  for  trial.  Whether  or  not 
there  was  a  misapprehension  as  to  the  plea  being  made, 
the  understanding  amounted  to  a  waiver  of  the  provi- 
sion of  the  statute  as  to  time.  The  defendant  had,  upon 
an  understanding,  as  it  appears  from  the  record,  taken 
time  to  prepare  for  trial,  and  then  secured  another 
postponement  upon  an  understanding  that  he  would 
proceed  to  trial  the  following  day.  There  was  no  error 
in  the  action  of  the  court. 

II.  The  indictment  is  for  breaking  and  entering  a 
house  in  the  nighttime.  The  court  instructed  the  jury 
as  follows: 

'  '15.  If  you  find  that  the  defendant  was  guilty  of 

breaking  and  entering  the  house  of  the  said  Sartorious 

2.  bubolaby:  de-  w^^  ***©  intent  charged,  but  have  a  reason- 

fSTnse8:  inMra'c-  ^le  doubt  as  to  whether  such  breaking 

uonstojury.    and  entering  was  done  in  the  nighttime, 
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then  the  defendant  would  not  be  guilty  of.  the  offense 
of  Jburglary,  but  he  would,  under  such  circumstances, 
be  guilty  of  the  offense  of  breaking  and  entering  in  the 
daytime." 

It  is  said  that  the  giving  of  this  instruction  is 
erroneous,  because  the  defendant  is  not  charged  with 
euch  a  crime,  and  there  is  no  evidence  to  sustain  it. 
In  State  v.  Frahm,  73  Iowa,  355,  this  court  held  that 
4 'burglary  of  a  dwelling  house  is  of  two  degrees, — the 
first,  the  breaking  and  entering  in  the  nighttime  with 
intent  to  commit  a  felony;  the  second,  <he  breaking 
and  entering  in  the  daytime."  Code,  section  4465,  is 
as  follows:  "Upon  an  indictment  for  an  offense  con- 
sisting of  different  degrees,  the  jury  may  find  the 
defendant  not  guilty  of  the  degree  charged  in  the 
indictment,  and  guilty  of  any  degree  inferior  thereto, 
or  of  an  attempt  to  commit  the  offense,  if  punishable 
by  indictment."  The  statute  is  authority  for  the 
instruction.  Breaking  and  entering  in  the  daytime  is 
a  degree  of  the  offense  charged.  As  to  there  being  no 
evidence  of  such  an  offense,  we  need  only  say  there  is 
testimony  on  which  the  jury  found  that  there  was  a 
breaking  and  entering  at  some  time,  with  the  felonious 
intent  necessary  to  constitute  burglary.  This  breaking 
and  entering  must  have  been  either  in  the  nighttime  or 
in  the  daytime.  If  the  evidence  did  not,  with  that 
degree  of  certainty  necessary  to  convict,  show  the 
offense  to  be  of  the  highest  degree,  it  was  the  duty  of 
the  jury,  under  a  familiar  rule,  to  find  it  of  the  lower 
degree;  and  hence,  if  there  was  evidence  to  convict  of 
burglary, — which  will  be  noticed  hereafter, — it  is  cer- 
tainly sufficient  to  sustain  a  verdict  for  the  lower 
degree. 

III.  It  is  said  that  the  court  should  have  instructed 

that  the  defendant  might  be  found  guilty  of  entering  a 

dwelling  house  in  the  nighttime  without 

*      *      '      *  breaking,  as  being  one  of  the  degrees  of 
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the  offense/  The  evidence  shows,  if  there  was  an 
offense  committed,  that  it  was  by  breaking  and  enter- 
ing, and  in  a  way  to  render  the  instruction  omitted 
unnecessary  in  the  case. 

IV.  The  indictment  charges  that  the  defendant, 
when  he  committed  the  offense,  was  armed  with  a 
4  . .  dan_  dangerous  weapon,  and  the  court  instructed 

oS?uins7i^"  tlie  jury  that  there  was  no  evidence  to 

tlons  to  jury.     ghow   thftt    fac^    becauge     of    which    it    is 

urged  that  the  court  should  have  instructed  that  the 
jury,  in  case  the  evidence  warranted,  might  find 
the  defendant  guilty  of  the  lesser  crime  defined  in  the 
Code,  section  3894,  which  is  for  breaking  and  entering 
a  dwelling  house  in  the  daytime,  or  in  the  nighttime 
without  breaking.  We  do  not  see  -why  this  particular 
fact  should  necessitate  such  an  instruction.  The  mere 
absence  of  the  weapon  would  not  reduce  the  offense  to 
the  crime  suggested.  The  possession  of  the  danger-  m 
ous  weapon  is  not  a  necessary  element  of  the  crime  of 
burglary  in  the  nighttime.  It  is  only  a  fact  that  aggra- 
vates the  offense,  and  may  increase  the  punishment. 
The  effect  of  the  court's  instruction  was  to  eliminate 
from  the  case  a  fact  that  might  increase  the  punish- 
ment. 

V.  One  Gerstenberg,  whose  name  was  not  in  the 
indictment,  and  who  was  not  before  the  grand  jury, 
was  used  as  a  witness  for  the  state,  of  which  complaint 
is  made.  Notice  was  served  under  the  provisions  of 
the  statute  for  such  cases,  and  in  argument  the  suffi- 
ciency of  the  notice  is  not  questioned,  nor  does  it 
appear  insufficient.    There  is  no  error  in  this  respect. 

VI.  Hannah  Orbeck  was  examined  as  a  witness  for 
the  state.     Her  examination  disclosed  that  she  knew 

nothing  material  to  the  case,  and  at  the 
'  evidence:  pro-  close  of  her  examination,  on  motion  of 

cedure.  7 

the  defendant,  the  testimony  was  stricken 
out.    It  is,  however,  urged  that  it  was  error  to  permit 
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the  testimony  to  be  given.  It  is  of  such  a  character 
that  it  could  not,  in  reason,  have  been  prejudicial. 
Besides,  the  court  in  an  instruction,  cautioned  the  jury- 
to  disregard  the  testimony  ordered  to  be  stricken  out, 
and  said  to  the  jury  that  "the  effect  of  striking  out  is 
the  same  as  exclusion.' 9 

VII.  There  was  evidence  of  confessions  made  by 
the  defendant  while  under  arrest  and  in  jail,  and  it 

6  . .         is  said  that  they  were  made  under  cir- 

inftra^ionV     cumstances    that    should    render    them 
to  jury.  incompetent;  that  they  were  made  under 

promises  "that  it  would  go  easier  with  him  if  he  would 
turn  up  the  stuff."  The  following  is  a  part  of  the 
testimony  of  Mr.  Sartorious,  who  owned  the  building 
that  was  entered : 

"Had  conversation  with  defendant.  He  sent  notice 
to  me  that  he  wanted  to  see  me,  after  the  police  trial. 
Saw  defendant  first  before  police  trial.  Saw  defendant 
again  after  or  a  little  before  the  police  trial,  on  the 
twenty-ninth  day  of  July,  in  police  court.  He  wanted 
to  see  me  in  county  jail.  I  went  there.  Harvey  Jones, 
sheriff,  was  there;  also  Officer  Winchelmann  and 
defendant.  When  I  came  in,  Winchelmann  told 
defendant  that  I  was  Sartorious,  if  he  (defendant) 
wanted  to  see  me.  He  (defendant)  said  he  wished 
Winchelmann  would  go  out.  Winchelmann  went  out. 
He  (Jones)  refused  to  go.  Defendant  then  told  me 
that  if  I  promised  to  say  nothing  about  this  money,  as 
it  was  not  my  money,  he  would  hand  back  the  whole 
stuff, — he  means  the  watches.  By  Mr.  Gould:  Don't 
state  what  he  means ;  just  state  what  he  said.  Answer. 
All  right;  that  is  what  he  said:  'You  only  trust  me 
fifteen  or  twenty  minutes,  and  the  other  man  will  bring 
you  the  stuff  back  again.'  I  said  I  would  not  trust 
Jesus  Christ.  He  said:  'You  have  to  trust  me.'  I 
suppose  there  was —  Mr.  Gould:  Don't  state  what  you 
suppose.     Answer.    I  said:   'I  can't  tell  no  lie.'     He 
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said:  'You  can  say  you  were  mistaken,  but  say  that  I 
make  it  easy  for  him  if  he  hand  back  my  stuff, — that 
is  all.7  When  they  brought  him  over  to  the  police 
court  again,  he  wanted  to  see  me  again, — I  guess  he 
got  postponed  over  to  the  grand  jury, — and  he  said: 
'I  hand  you  back  your  stuff.7  The  dwelling  house 
was  occupied  by  myself  and  family  on  July  twenty- 
ninth  last." 

This  evidence  was  admitted  without  objection,  as 
the  record  discloses,  and  there  is  nothing  to  indicate 
its  incompetency.  The  statements  seem  to  have  been 
purely  voluntary.  '  We  may  notice,  in  this  connection, 
a  claim  that  the  court  erred  in  instructing  the  jury  to 
consider  the  circumstances  under  which  such  state- 
ments were  made,  and  to  disregard  them  if  made  "by 
reason  of  hopes  or  inducements  held  out  to  him;" 
otherwise,  to  give  them  such  weight  as,  under  the  cir- 
cumstances of  their  being  made,  the  jury  regarded  them 
entitled  to.  It  is  claimed  that  the  court  should  have 
instituted  an  inquiry  out  of  the  presence  of  the  jury  to 
ascertain  whether  the  statements  were  voluntary  or 
otherwise.  Conceding  that  the  situation  might  be  such 
as  to  justify  or  require  such  a  proceeding,  nothing  in 
this  case  rendered  it  necessary.  The  testimony  was 
clearly  admissible,  and  its  admissibility  was  not  ques- 
tioned. It  is,  of  course,  the  duty  of  the  court  to 
determine  the  admissibility  of  such  evidence,  whether 
with  or  without  objections,  and  it  is  not  error  for  the 
court  to  instruct  the  jury  as  was  done  in  this  case. 
See  State  v.  Fidment,  35  Iowa,  541.  The  action  of  the 
court  in  this  case  is  in  harmony  with  the  rule  there 
annouuced. 

VIII.  It  is  said  that  the  verdict  is  not  sustained  by 
the  evidence.  In  some  respects  the  testimony  is  not 
strong,  but  there  are  facts  well  established  which,  con- 
sidered in  the  light  of  his  statements,  leave  little  room 
for  doubt  of  his  complicity  in  the  crime  committed. 
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It  is  a  case  in  which  we  should  not  interfere  with  the 
verdict  of  the  jury  where  the  court  below  refused  to 
disturb  it. 

IX.  It  is  lastly  said,  admitting  the  evidence  to  be 

sufficient,  a  sentence  of  five  years  at  hard  labor  is  not 

warranted.     With  the  guilt  fairly  estab- 

'  iengu^ofY'       lished,    we    think    the    punishment    not 

excessive.     The  unblushing  boldness  and 

prevalence  of  this    crime  demands  a  just,  yet  rigid, 

application  of  the  law  and  its  penalties. 

The  judgment  is  affirmed. 


Frank  Smith,  Appellant,   v.  Smith  Brothers  et  aZ., 
Appellees,  and  Six  Other  Cases.  * 

1.  Partnership:  assets:  rights  op  firm  and  individual  creditors. 
The  defendant  firm,  when  it  was  insolvent,  executed  to  the  plaintiff 
a  mortgage  upon  its  stock  of  goods  to  secure  the  payment  of  debts 
contracted  by  the  several  partners  prior  to  the  organization  of  the  firm. 
The  plaintiff  had  no  knowledge  of  the  insolvency  of  the  firm,  and  his 
mortgage  was  taken  in  good  faith  for  the  security  of  a  valid  indebted- 
ness. Held,  that  the  plaintiffs  mortgage  was  superior  to  the  liens  of 
subsequent  attachments  by  existing  creditors  of  the  firm,  at  the  time 
the  mortgage  was  executed. 

2.  :  :  .   A  mortgage  made  by  an  insolvent  firm  upon 

its  stock  of  goods  to  secure  a  pre-existing  indebtedness,  part  of  which 
is  owing  by  one  of  the  partners,  and  the  other  part  by  the  firm,  is, 
when  made  and  accepted  in  good  faith,  superior  to  the  subsequent 
attachments  of  existing  creditors  of  the  firm. 

Appeal  from  Audubon  District .  Court. — Hon.   N.   W. 
Macy,  Judge. 

Friday,  January  20,  1893. 

-  A  rehearing  having  been  granted,  this  case  is 
again  before  us  for  consideration.  The  former  opinion 
will  be  found  in  50  N.  W.  Rep.  64. 

*  The  opinion  filed  upon  the  first  submission  of  this  case  was  withdrawn  by 
the  court,  and  for  that  reason  is  not  published  in  these  reports.  It  may  be 
found  In  50  N.  W.  Bep.  64.— Repobtbb. 
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This  is  an  action  in  equity  to  foreclose  a  certain 
chattel  mortgage  executed  by  the  defendant  firm,  Smith 
Bros.,  composed  of  Ernest  Smith  and  0.  D.  Smith,  to 
the  plaintiff,  on  their  stock  of  merchandise,  and  for  a 
decree  declaring  the  same  superior  to  a  mortgage  to  the 
defendant  Mary  Archer,  and  to  the  attachments  of 
Warfield  &  Howell,  Blotcky  Bros.,  Spangler,  Eroe  & 
Co.,  Doggett,  Bassett  &  Hills  Company,  Oilman  &  Ruhl 
and  Turner  &  Jay,  against  Smith  Bros.  The  plaintiff 
intervened  in  the  action  brought  by  these  attaching 
creditors,,  setting  up  his  mortgage  as  superior  to  their 
attachments ;  and  they  severally  intervene  in  this  action, 
and  deny  the  validity  of  said  mortgages,  and  claim  their 
attachments  to  be  superior  thereto.  Gilman  &  Ruhl 
and  Turner  &  Jay,  at  the  time  they  commenced  their 
actions,  deposited  two  hundred  and  sixty-two  dollars, 
and  seventy-five  cents,  the  amount  of  the  mortgage  to 
Sarah  Archer,  with  the  clerk  of  the  court,  as  authorized 
by  chapter  117,  Acts  1886  (Miller  Code,  p.  1033),  and 
gave  notice  that  they  would  contest  the  validity  of  said 
mortgage.  They  contend  that  if  said  mortgage  is  sus- 
tained they  are  entitled  to  be  subrogated  to  all  the 
rights  of  Sarah  Archer  thereunder.  The  other  attach- 
ing creditors  deny  their  right  to  subrogation.  The 
several  cases  were  consolidated  and  submitted  together. 
Decree  was  entered  in  favor  of  the  plaintiff  against 
Smith  Bros,  and  Ernest  and  0.  D.  Smith,  on  default. 
Upon  the  hearing  of  the  issues,  decree  was  entered, 
declaring  the  plaintiff's  mortgage  void  as  to  the  credi- 
tors of  Smith  Bros.,  from  which  the  plaintiff  appeals. 
It  was  further  decreed  that  the  mortgage  to  Sarah 
Archer  was  valid,  and  a  first  lien,  and  that  Gilman  & 
Ruhl  and  Turner  &  Jay  were  entitled  to  be  subrogated 
to  her  rights  under  said  mortgage ;  that  the  attachments 
be  dissolved  as  to  Gilman  &  Ruhl  and  Turner  &  Jay ; 
that  the  property  be  sold  under  the  attachment  of  Gil- 
man &  Ruhl,  and  the  proceeds  applied  as  follows:     To 
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Sarah  Archer,  or  to  Oilman  &  Ruhl  for  her,  the 
amount  required  to  satisfy  the  Archer  mortgage,  and  to 
the  attaching  creditors  in  the  following  order:  Gilman 
&  Ruhl,  Turner  &  Jay,  Warfield  &  Howell,  Blotcky 
Bros.,  Spangler,  Eroe  &  Co.,  Doggett,  Bassett  &  Hills 
Company,  and  any  balance  to  the  plaintiff.  From  this 
part  of  the  decree,  Warfield  &  Howell,  Spangler,  Eroe 
&  Co.,  and  Doggett,  Bassett  &  Hills  Company  appeal. 
The  attachments  of  these  appellants  and  of  Blotcky 
Bros.,  were  sued  out  and  levied  in  the  order  named 
— Blotcky  Bros,  being  second — on  January  5, 1889,  and 
the  attachments  of  Gilman  &  Ruhl  and  Turner  & 
Jay,  in  the  order  named,  on  January  10,  1889,  subject 
to  said  prior  attachments.  Blotcky  Bros,  do  not  join 
in  the  appeal.  On  plaintiff's  appeal,  reversed;  on 
appeal  of  Warfield  &  Howell,  Spangler,  Eroe  &  Co., 
and  Doggett,  Bassett  &  Hills  Company,  affirmed. 

Willard  &  Willard,  for  appellant  Frank  Smith. 

W.  R.  Green  and  Nash,  Phelps  &  Green,  for  appel- 
lants Warfield  &  Howell,  Spangler,  Eroe  &  Co.,  Doggett, 
Bassett  &  Hills  Company. 

L.  L.  DeLano  and  Green,  Warple  &  Baxter,  for 
appellees  Gilman  &  Ruhl  and  Turner  &  Jay. 

Given,  J. — I.  We  first  consider  the  case  as  pre- 
sented on  the  plaintiff's  appeal.  The  contentions 
thereby  presented  are  between  the  plaintiff  and  the 
attaching  creditors.  It  is  not  questioned  but  that  the 
plaintiff's  mortgage  is  valid  and  binding  upon  Smith 
Bros.,  nor  that  it  is  prior  in  point  of  date  to  the  mort- 
gage to  Sarah  Archer  and  to  all  attachments.  The 
contention  is  whether  the  plaintiff  is  entitled  to  priority, 
*as  to  the  firm's  property,  over  creditors  of  the  firm. 
In  1884  the  defendants  Ernest  and  0.  D.  Smith  were 
each  indebted  to  their  father,  the  plaintiff,  then  and 
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since  a  resident  of  the  state  of  New  York,  for  which 
indebtedness  each  executed  to  the  plaintiff  a  promis- 
sory note.  In  May,  1888,  Ernest  and  0.  D.  Smith 
formed  the  partnership  of  Smith  Bros,  for  the  purpose 
of  carrying  on  a  retail  store  at  Bray  ton,  Audubon 
county,  Iowa.  On  the  fifth  day  of  October,  1888,  the 
notes  to  the  plaintiff  being  past  due,  a  note  of  the  firm 
of  Smith  Bros,  was,  with  consent  of  both  partners, 
executed  and  delivered  to  the  plaintiff  for  the  amount 
of  both  former  notes,  and  they  were  surrendered  to  the 
makers.  On  January  4,  1889,  the  plaintiff,  having 
through  his  brother,  then  residing  in  Iowa,  requested 
payment  or  security,  Smith  Bros.,  with  the  consent  of 
both  members,  executed  to  the  plaintiff  the  mortgage 
in  question,  covering  all  the  property  of  the  firm,  to 
secure  the  firm  note  previously  given.  There  is  no 
question  but  that  the  defendants,  Ernest  and  0.  D. 
Smith,  were  each  individually  indebted  to  the  plaintiff, 
and  that  this  indebtedness  was  the  only  consideration 
for  the  note  and  mortgage  of  the  firm.  We  are  in  no 
doubt  but  that  the  firm  of  Smith  Bros,  was  insolvent 
at  the  time  the  firm  note  was  executed  to  the  plaintiff, 
and  also  at  the  time  the  mortgage  was  given.  The 
value  of  the  assets  of  the  firm  was  then  two  thousand, 
five  hundred  dollars.  Neither  party  owned  other  prop- 
erty of  any  considerable  value.  The  liabilities  of  the 
firm  to  these  attaching  creditors  were  alone  greater 
than  the  value  of  the  assets,  and  if  we  add  the  two  hun- 
dred and  sixty-two  dollars  and  seventy-five  cents  due 
to  Mrs.  Archer,  and  the  two  thousand,  two  hundred  and 
ninety- nine  dollars  and  fifty-six  cents  due  to  the  plain- 
tiff, it  is  apparent  that  not  only  the  firm,  but  each 
member  thereof,  was  largely  insolvent  at  the  times  the 
note  and  mortgage  were  given.  The  partners  must 
then  have  known  that  they  were  insolvent,  but  it  does 
not  appear  that  the  plaintiff  had  such  knowledge  at 
the  time  he  received  either  the  note  or  the  mortgage. 
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He  was  a  resident  of  another  state,  had  not  been  in 
Iowa,  and,  so  far  as  it  appears,  had  no  reason  to 
believe  that  Smith  Bros,  were  not  acting  in  good  faith 
towards  all  their  creditors.  We  are  in  no  doubt,  from 
the  evidence,  but  that  the  plaintiff  received  the  note 
and  mortgage  in  good  faith. 

The   plaintiff    contends  that  the  partnership  of 

Smith  Bros,  had  a  right  with  the  consent  of  both 

partners,  to  assume  the  individual  debt  of 

1    Pabtxsbsbip' 

'  aHseto:  righto   the  members,  and  to  mortgage  the  part- 

of  firm  and  In-  '  .  ,  « 

dividual  cred-  nership  property  as  security  therefor,  and 
that  by  executing  the  note  and  mortgage 
to  him  the  indebtedness  became  a  debt  of  the  firm, 
and  he  a  creditor  thereof,  and  entitled  to  all  the  rights 
of  such  a  creditor.  These  attaching  creditors  do  not 
dispute  the  right  of  a  solvent  partnership  to  so  dispose 
of  its  assets,  nor  do  they  claim  to  have  had  any  lien 
upon  the  property  at  the  time  the  mortgage  was  given. 
Their  contention  is  that,  the  firm  being  insolvent,  they 
had  a  right  to  preference  in  the  firm's  assets,  as  against 
creditors  of  the  individual  partners,  and  that,  as  no 
consideration  passed  to  the  firm  for  assuming  these 
debts  of  the  partners,  the  giving  of  this  mortgage  was 
a  fraud  upon  them,  and  that  as  to  them  the  same  is 
void.  In  the  view  that  we  take  of  the  case,  it  is  not 
required  that  we  determine  whether  the  plaintiff 
became  a  creditor  of  the  firm  or  not. 

The  question  is,  whether  these  attaching  creditors 
were,  at  the  time  the  mortgage  was  given,  entitled  to 
such  preference  in  the  property  of  the  partnership  as  that 
they  are  entitled  to  priority  over  the  mortgage.  There 
are  but  few  contentions  that  have  been  more  produc- 
tive of  decisions  by  the  courts  and  comments  by 
authors  than  these  disputes  between  creditors  of 
partnerships  and  creditors  of  the  partners.  It  is  not 
practicable  or  necessary  that  we  note  all  the  cases 
cited,  or  attempt  to  reconcile  apparent  conflicts.    An 
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examination  of  the  cases  in  the  light  of  the  issues  and 
facts  in  each  will  show  that  on  points  decided  they  are 
not  at  variance  with  the  well  established  rules  of  the 
law  on  this  subject. 

The  law  is  well  settled  that  in  the  absence  of  con- 
tract, judgment,  or  levy,  creditors  of  the  firm  have  no 
lien  upon  its  property;  that  while  the  firm  is  in  exist- 
ence, and  no  lien  has  attached,  it  may,  in  good  faith 
and  for  value  sell  its  property,  and  when  so  sold  it  will 
not  be  followed  by  any  claim,  in  law  or  equity,  of  the 
creditors  of  the  firm.  City  of  Maquoketa  v.  IVilley,  35 
Iowa,  323.  The  contention  under  consideration  is 
fully  answered  in  Poole  v.  Seney,  66  Iowa,  502,  wherein 
the  question  was,  as  here,  whether  mortgages  given 
upon  the  firm's  assets  were  fraudulent  per  se,  as  against 
the  creditors  of  the  partnership.  The  court  says: 
" Where  the  assets  of  a  partnership  have  gone  into 
equity  for  distribution,  the  rule,  undoubtedly,  is  that 
they  will  first  be  applied  to  the  satisfaction  of  the  debts 
of  the  partnership,  and  the  separate  creditors  of  the 
members  of  the  firm  can  seek  indemnity  only  from  the 
surplus  after  the  satisfaction  of  the  partnership  debts. 
McCullohv.  DashielVs  Adm'r,  1  Har.  &  G-.  96;  Murray 
v.  Murray,  5  Johns.  Ch.  60;  Murrill  v.  Neill,  8  How. 
414.  This  rule,  however,  is  for  the  benefit  of  the 
partners.  Each  partner  is  individually  liable  for  the 
debts  of  the  partnership,  but  he  has  the  right  to  have 
the  property  of  the  firm  applied  to  their  satisfaction. 
The  creditors  of  the  firm  have  no  lien  on,  or  equity  in, 
the  partnership  property.  Their  right  is  simply  to 
have  the  judgments  which  they  may  obtain  on  their 
claims  satisfied  out  of  the  partnership  property,  or  the 
individual  property  of  the  partners.  As  the  rule  exists 
for  the  protection  of  the  partners,  they  may  waive  its 
benefits,  and  when  they  have  done  this  the  creditors 
have  no  grounds  of  complaint.  This  doctrine  has  been 
frequently  recognized  and  affirmed  by  this  court.     See 
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Sctidder  v.  Delashmut,  7  Iowa,  39;  Hawkeye  Woolen 
Mills  v.  Conklin,  26  Iowa,  422 ;  City  of  MaquoJceta  v. 
Willeyj  35  Iowa,  323;  George  v.  Wamsley,  64  Iowa,  175. 
See,  also,  Ladd  v.  Griswold,  4  Gilman,  25. "  See,  also, 
Case  v.  Beauregard,  99  U.  S.  119. 

If  it  may  be  said  that,  this  case  being  in  equity, 
the  assets  of  this  partnership  are  in  equity  for  distribu- 
tion, they  must  surely  be  distributed  with  due  regard 
to  rights  which  had  attached  before  they  were  brought 
into  equity.  We  have  seen  that  while  the  firm  was  in 
existence,  and  in  full  possession  of  the  property,  free 
from  any  lien,  with  the  right  to  dispose  of  the  same, 
with  the  consent  of  both  partners,  for  value,  and  with- 
out any  intentional  fraud,  they  executed  to  the  plaintiff 
the  note  and  mortgage  in  suit,  thereby  waiving  their 
right  to  have  the  mortgaged  property  first  applied  to 
the  satisfaction  of  the  debts  of  the  partnership.  We 
-  have  also  seen  that  the  plaintiff  received  this  note  and 
mortgage  in  good  faith  and  for  value.  The  partners 
having  thus  waived  their  right,  it  can  not  be  invoked 
on  behalf  of  the  creditors  of  the  firm.  Among  the 
many  cases  cited  are  the  following  Iowa  cases,  referred 
to  by  the  attaching  creditors,  which  we  should  notice, 
namely:  Switzerv.  Smith,  35  Iowa,  269;  Gordon  v. 
Kennedy,  36  Iowa,  167 ;  Cox  v.  Russell,  44  Iowa,  556; 
Fargo  v.  Ames,  45  Iowa,  491.  It  is  sufficient  to  say  of 
those  cases,  and  those  cited  therein,  that  the  question 
before  us  was  either  not  involved,  or  not  discussed  and 
considered,  and  that  in  neither  of  them  did  the  part- 
ners waive  their  right  to  have  the  partnership  property 
first  applied  to  the  payment  of  partnership  debts,  as 
was  done  in  this  case.  We  reach  the  conclusion  that 
these  attaching  creditors  did  not  have  such  right  or 
interest  in  the  property  of  the  partnership,  at  the  time 
it  was  mortgaged  to  the  plaintiff,  as  to  entitle  them  to 
preference  over  that  mortgage. 

II.     The  mortgage  to  Sarah  Archer  was  executed  - 
January  7,  1889,  by  Smith  Bros,   and  both    mem- 
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2#  __. .        bers  of    the  firm,  on  all  the  merchandise 

•  of  the   firm,   subject    to    the    mortgage 

to  the  plaintiff,  to  secure  two  promissory  notes 
previously  given.  One  note  was  given  November 
10,  1887,  by  Ernest  Smith,  with  0.  D.  Smith  as 
surety,  for  one  hundred  and  fifty  dollars  borrowed 
money,  due  four  months  after  date,  and  is  unquestion- 
ably the  individual  debt  of  Ernest  Smith.  There  is 
testimony  showing  that  part  of  the  money  borrowed 
Was  put  into  the  firm's  business  by  Ernest  Smith,  but 
this  fact  does  not  make  it  a  debt  of  the  partnership. 
The  other  note  was  given  December  7,  1888,  by  the 
firm,  for  one  hundred  dollars  loaned  to  it,  due  ninety 
days  after  date,  and  is  unquestionably  a  debt  of  tlje 
partnership.  Sarah  Archer,  hearing  that  the  mortgage 
had  been  given  to  the  plaintiff,  called  upon  Smith  Bros, 
to  know  what  she  should  do  about  her  pay.  She  was 
informed  that  they  had  no  money,  but  would  give  her 
a  second  mortgage  on  their  merchandise ;  and  there- 
upon, and  without  other  consideration  than  the  pre- 
existing indebtedness,  the  mortgage  in  question  was 
executed.  There  is  no  evidence  of  fraud,  intentional 
or  otherwise,  upon  the  part  of  either  party  to  this 
mortgage.  It  follows  from  what  we  have  said  as  to  the 
plaintiff's  mortgage  that  this  mortgage  is  valid,  regard- 
less of  whether  the  indebtedness  secured  thereby  was 
that  of  the  firm,  or  of  the  individuals  composing  it,  or  of 
both.  The  attaching  creditors  are  not  entitled  to  pref- 
erence over  this  mortgage. 

III.  The  record  discloses  that  one  Bradley  inter- 
vened, claiming  certain  articles  of  merchandise,  of 
which  he  was  adjudged  to  be  the  owner,  and  entitled  to 
possession.  No  question  is  made  as  to  this  part  of  the 
judgment. 

It  follows  from  the  conclusions  that  we  have 
reached  that  the  plaintiff  is  entitled  to  decree  declaring 
his  mortgage  a  first  lien  upon  the  property  described 
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therein ;  that  Sarah  Archer  is  entitled  to  decree  fore- 
closing her  mortgage  for  the  full  amount  due  thereon, 
and  that  the  same  be  declared  a  second  lien.  That 
Oilman  &  Ruhl  and  Turner  &  Jay,  having  complied 
with  chapter  117,  Acts  1886,  are  subrogated  to  all  the 
rights  of  Sarah  Archer  under  said  mortgage,  and  under 
said  chapter  117,  to  have  their  judgments  against  Smith 
Bros,  declared  a  third  lien  upon  the  proceeds  of  said 
property.  The  other  attaching  creditors  are  entitled  to 
preference  in  the  order  in  which  the  attachments  were 
levied  in  their  favor  against  Smith  Bros.  The  case  will 
be  remanded  for  decree  in  conformity  with  this  opinion. 
Reversed  on  plaintiff's  appeal,  and*  affirmed  on  the 
appeal  of  Warfield  &  Howell,  Spangler,  Eroe  &  Co., 
and  Doggett,  Bassett  &  Hills  Company. 


1.  Deed:  delivery:  evidence.  A  father  made  a  conveyance  of  all 
his  propei ty  to  his  children,  jointly.  The  deed  was  placed  by  the 
grantor  in  the  hands  of  the  husband  of  one  of  his  daughters,  with 
directions  to  take  it  to  the  county  seat,  and  submit  it  to  a  certain  named 
attorney,  and,  if  the  propriety  and  legality  of  the  transaction  were 
approved  by  him,  to  file  it  for  record.  The  attorney  advised  against 
the  conveyance,  and  the  deed  was  returned  to  the  grantor,  and  by 
him,  or  his  order,  destroyed.  He  subsequently  made  several  mortga- 
ges on  the  land,  of  which  the  grantees  had  knowledge,  but  to  which 
they  made  no  objection.  Held,  that  there  was  no  delivery  of  the 
deed,  and  that  no  title  passed  by  virtue  thereof. 

2.  Bank  Stock:  lien  upon  for  indebtedness  to  bank:  priority. 
The  defendant  had  a  certificate  of  stock  in  the  plaintiff  bank,  which 
provided  that  it  should  be  transferable  only  on  the  books  of  the  bank 
upon  the  surrender  of  the  certificate  and  the  payment  of  all  liabili- 
ties. The  by-laws  of  the  bank  provided  that  no  transfer  of  stock 
should  be  made  without  the  consent  of  the  board  of  directors  by  any 
stockholder  who  was  liable  as  principal  debtor  or  otherwise.  Held, 
that  the  certificate  and  the  by-laws  constituted  a  contract  between  the 
bank  and  the  defendant,  and  that  thereunder  the  bank  had  a  lien  upon 
the  defendant's  stock  to  the  extent  of  his  indebtedness  to  the  bank, 
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and  that  such  lien  was  superior  to  that  of  an  attaching  creditor  of 
the  defendant,  especially  where  such  creditor,  by  his  attorney  and  the 
sheriff,  had  notice,  prior  to  the  attachment,  of  the  lien  of  the  bank. 

Appeal  from  Van  Buren  District  Court. — Hon.  Charles 
D.  Leggett,  Judge. 

Friday,  January  20,  1893. 

Action  upon  certain  promissory  notes,  and  for  the 
foreclosure  of  a  mortgage  on  certain  real  estate  given 
to  secure  the  payment  of  the  notes.  The  notes  and 
mortgage  were  -executed  by  the  defendant  Dennis 
Haney  to  secure  quite  a  large  amount  of  indebtedness 
to  the  bank.  Haney  was  a  stockholder  in  the  bank, 
and  the  plaintiff  claims  that  by  virtue  of  the  provis- 
ions contained  in  his  stock  certificate,  and  certain 
by-laws  of  the  banking  association,  the  plaintiff  has  a 
lien  upon  the  stock  for  any  indebtedness  of  Haney  to 
the  bank.  There  was  a  hearing  on  the  merits  in  the 
district  court,  which  resulted  in  a  full  decree  for  the 
plaintiff.     The  defendants  appeal. — Affirmed. 

J.  F.  Smith  and  Wherry  <&  Walker,  for  appellants. 

Sloan,  Work  &  Brown,  for  appellee. 

Rothrock,  J. — I.  It  appears  from  the  petition 
that  there  were  mechanics'  liens  upon  some  of  the 
i.  debd.  deiiv-  property.  The  questions  as  to  these  liens 
ery:  evidence.  are  noj.  inVolve<i  in  this  appeal,  and  no 
question  is  made  involving  the  right  of  the  plaintiff  to 
join,  with  the  suit  for  foreclosure,  the  claimed  lien  upon 
the  bank  stock  owned  by  the  defendant  Haney.  The 
appeal  presents  a  contest  between  the  plaintiff  and  the 
State  Bank  of  Keokuk,  appellant,  a  judgment  creditor 
of  Haney,  as  to  priority  of  liens  upon  the  mortgaged 
real  estate  and  the  bank  stock.  There  is  no  question 
as  to  the  fact  that  the  defendant  Haney  is  indebted  to 


Digitized  by 


Google 


Jan.  1893]  Fakmers'  and  Traders'  Bk.  v.  Haney.  103 

the  plaintiff  in  the  amount  named  in  the  notes  and 
mortgage,  and  the  validity  of  the  judgment  of  the 
State  Bank  of  Keokuk  is  not  questioned.  The  deci- 
sion we  are  required  to  make  as  to  the  mortgaged  prop- 
erty involves  the  validity  of  the  mortgage. 

It  appears  that  on  the  twenty-ninth  day  of  March, 
1888,  Haney  was  the  owner  of  real  estate  in  and  about 
the  town  of  Bonaparte,  of  considerable  value.  He  was 
indebted  in  a  large  amount  to  the  Farmers'  &  Traders' 
Bank  of  Bonaparte,  and  was  also  indebted  to  the  State 
Bank  of  Keokuk.  On  said  last  named  day,  said  Haney 
and  his  wife  executed  an  insrument  in  writing,  which 
is  claimed  to  be  a  deed  of  conveyance  of  all  of  his  real 
estate  to  all  of  his  children  jointly.  These  children 
are  named  Elizabeth  Anderson,  wife  of  Silas  Ander- 
son, Robert  L.  Haney,  William  E.  Haney,  and  Lulu 
B.  Haney.  After  the  deed  was  executed,  it  was  placed 
in  the  hands  of  said  Silas  Anderson  to  be  taken  to 
Keosauqua,,  the  county  seat.  Anderson  was  to  submit 
the  deed  to  Hon.  Robert  Sloan  for  his  examination  and 
advice  as  to  the  propriety  and  legality  of  the  convey- 
ance, and,  if  approved  by  him,  Anderson  was  to  file  it  in 
the  recorder's  office  for  record.  Sloan  advised  against 
the  conveyance,  and  Anderson  earned  the  written 
instrument  back  to  Bonaparte,  and  it  was  destroyed  by 
the  direction  of  Dennis  Haney,  and  the  mortgage  in 
controversy  was  executed  and  delivered. 

It  is  claimed  in  behalf  of  the  appellants  that  the 
conveyance  from  Haney  to  his  children  was  fully  exe- 
cuted and  delivered,  and  passed  the  title  to  the  land  to 
the  grantees,  subject  to  the  right  of  the  creditors  of 
Haney  to  impeach  it  for  fraud  in  an  action  brought  for 
that  purpose;  and  voluminous  and  able  arguments  are 
presented  upon  both  sides  of  the  question  whether, 
after  a  fraudulent  conveyance  by  a  debtor,  one  of  his 
creditors  can  acquire  priority  of  other  creditors  by  tak- 
ing a  mortgage  upon  the  property  from  the  debtor. 
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In  the  view  we  take  of  the  ease,  it  is  not  necessary  to 
determine  that  question.  In  our  opinion,  the  deed 
from  Haney  to  his  children  did  not  become  valid,  for 
any  purpose,  because  it  is  shown,  by  a  clear  prepon- 
derance of  the  evidence,  that  the  deed  was  not  delivered. 
It  is  true  it  was  intrusted  to  Anderson  to  be  taken  to 
Sloan,  and  if  approved  it  was  to  be  filed  for  record. 
There  is  no  question  that  Anderson  carried  it  to  Sloan 
as  the  agent  of  Haney,  and  Anderson  returned  the 
deed,  and  it  was  destroyed  by  the  direction  of  Haney, 
the  grantor.  There  is  a  question  made  whether  Ander- 
son returned  the  deed  to  Haney.  It  may  be  true  that 
he  did  not  place  it  in  his  hands,  but  it  was  placed  on  a 
mantel  in  Haney's  house,  and  he  directed  it  to  be 
destroyed.  The  delivery  of  a  deed  may  be  shown  by 
any  act  of  the  grantor  which  denotes  an  intention  to 
pass  the  instrument  over  to  the  grantee,  and  it  may  be 
a  good  delivery  without  passing  into  the  hands  of  the 
grantee.  The  delivery  may  be  to  a  stranger  for  the 
the  use  of  the  grantee.  Mitchell  v.  Ryan,  3  Ohio  St. 
377;  Hatch  v.  Hatch,  9  Mass.  307,  309.  A  delivery  of 
the  deed  to  the  wife  of  the  grantee,  with  the  declaration 
that  it  was  intended  for  the  benefit  of  the  grantee,  is  a 
good  delivery.  Craven  v.  Winter,  38  Iowa,  471.  Actual 
manual  delivery  of  the  deed  is  not  absolutely  essential 
to  effect  a  change  of  title.  Newton  v.  Bealer,  41  Iowa, 
334;  Parker  v.  Parker,  56  Iowa,  111;  Adams  v.  Ryan, 
61  Iowa,  733.  The  real  question  to  be  determined,  in 
all  such  cases,  is,  did  the  grantor  intend  an  uncondi- 
tional transfer  of  the  title  by  his  disposition  of  the 
deed  after  it  was  executed  and  ready  for  delivery!  In 
Steel  v.  Miller,  40  Iowa,  402,  it  is  said:  "The  question 
of  delivery  ,is  always  one  of  intention  of  the  parties. 
If  the  deed  passes  into  the  hands  of  the  grantee  with- 
out intention  on  the  part  of  the  grantor  that  it  shall 
become  operative,  and  be  used  for  the  purposes 
intended,  it  is  not  a  delivery."    Applying  that  test,  it 
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appears  to  us  that  the  evidence  in  this  case  shows,  by 
a  very  great  preponderance,  that  there  was  no  delivery 
of  the  deed.  The  fact  that,  after  advising  with  Sloan 
about  the  propriety  of  the  conveyance,  he  returned  it, 
and  it  was  destroyed  by  the  direction  of  the  grantor, 
and  the  mortgage  made,  is  strong  evidence  of  the  fact 
that  the  grantor  did  not  intend  that  it  should  be  oper- 
ative unless  it  was  approved  by  Sloan.  And  this  is 
supplemented  by  the  fact  that  the  mortgage  was  made 
to  the  plaintiff,  and  some  two  or  three  other  mortgages 
were  afterwards  made  to  other  parties  upon  the  same 
property.  The  making  of  all  these  mortgages  was 
known  to  the  grantees  in  the  deed  which  was  destroyed, 
or  to  most  of  them,  and  they  made  no  claim  that  they 
were  the  owners  of  the  land.  The  arguments  of  coun- 
sel upon  the  facts  attending  the  execution  of  the  instru- 
ment are  quite  voluminous.  We  content  ourselves 
with  stating  our  conclusion,  based  upon  a  most  careful 
examination  of  all  the  competent  evidence  introduced 
on  that  question. 

II.  There  is  no  dispute  as  to  the  validity  of  the 
debt  due  to  the  plaintiff  from  Haney.  A  question  is 
made  as  to  the  validity  of  the  mortgage,  because  it  is 
alleged  that  it  was  taken  with  a  secret  agreement  that 
the  interest  on  the  debt  should  be  reduced,  and  the 
time  of  payment  extended,  in  consideration  for  the 
mortgage  securing  the  debt.  We  must  decline  to  enter 
upon  a  discussion  of  this  question.  There  is  nothing 
in  this  whole  record  which  shows  that  the  officers  of 
the'bank  of  Bonaparte  did  anything  to  aid  Haney  to 
hinder,  delay  or  defraud  his  creditors.  It  was  an 
honest  debt,  and  the  plaintiff  had  the  right  to  use  all 
proper  efforts  to  secure  its  payment,  even  though  the 
officers  who  procured  the  mortgage  to  be  made  knew 
that  it  might  defeat  the  claims  of  other  creditors.  This 
principle  has  been  so  often  announced  by  this  court 
that  we  need  not  take  the  time  to  cite  the  cases. 
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III.     The  remaining  question  in  the  case  relates  to 

the  priority  of  the  claims  of  the  parties 

'  ite£Kupo°nCfdr    upon  the  bank   stock    held   by   Haney . 

to^bank:  pri-    The  stock  certificate  issued  to  Haney  was 

in  these  words: 

"No.  14.  Fifteen  Shares. 

"Farmers'  and  Traders'  Bank  of  Bonaparte,  Iowa. 

"This  is  to  certify  that  Dennis  Haney  is  entitled  to 
fifteen  shares  of  the  stock  in  the  Farmers'  and  Traders' 
Bank,  on  which  fifty  dollars  per  share  has  been  paid. 
Transferable  only  on  the  books  of  said  bank,  in  person 
or  by  attorney,  on  the  surrender  of  this  certificate  and 
payment  of  all  liabilities. 

"Bonaparte,  Iowa,  June  15th,  1882. 

"B.  R.Vale,  President. 
"Thomas  Christie,  Cashier." 

This  certificate  was  issued  in  pursuance  of  by-laws 
duly  adopted  by  the  stockholders,  which  by-laws,  so 
far  as  pertinent  to  the  question  under  consideration, 
are  as  follows :  "The  stock  of  this  bank  shall  be  assign- 
able and  transferable  only  on  the  books  of  this  bank, 
subject  to  the  restrictions  and  provisions  of  the  banking 
laws,  and  a  transfer  book  shall  be  provided,  in  which  all 
assignments  and  transfers  of  stock  shall  be  made.  No 
transfer  of  stock  shall  be  made,  without  the  consent  of 
the  board  of  directors,  by  any  stockholder  who  shall  be 
liable  as  principal  debtor  or  otherwise.  Certificate  of 
stock  signed  by  the  president  and  cashier  shall  be 
issued  to  stockholders,  and  the  certificate  shall  state, 
upon  the  face  thereon,  that  the  stock  is  transferable 
only  on  the  books  of  the  bank,  and  that  the  stock  of 
any  stockholder  liable  to  the  bank,  as  principal 
debtor  or  otherwise,  will  not  be  transferred  without  the 
consent  of  the  board  of  directors." 

It  appears  to  us  that  there  should  not  be  any  ques- 
tion that  the  certificate  and  the  by-laws  constitute  a 
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contract  between  the  bank  and  the  stockholder,  by 
which  the  bank  has  an  equitable  lien  upon  the  stock 
for  any  and  all  liabilities  from  Haney  to  the  bank.  If 
we  understand  the  arguments  of  counsel  for  the  appel- 
lant, they  do  not  seriously  dispute  the  proposition  that 
the  contract  was  valid  between  Haney  and  the  bank, 
but  it  is  claimed  that  it  is  void  as  to  the  creditors  of 
Haney,  because  it  is  contrary  to  law,  and  against  public 
policy.  We  have  examined  the  arguments  of  counsel, 
and  we  do  not  think  their  position  can  be  maintained. 
The  appellant  caused  an  attachment  to  be  levied 
on  the  stock  some  days  after  the  mortgage  was  executed 
and  delivered.  It  is  a  general  rule  that  the  lien  by 
attachment  is  valid  upon  such  legal  interest  as  the 
defendant  in  attachment  has  in  the  property  attached, 
and  it  may  be  that  in  the  absence  of  notice  that 
another  lien  exists,  or  that  there  are  others  who  have 
liens  or  interest  therein,  an  attaching  creditor  will  have 
the  right  to  maintain  his  attachment  against  the 
property.  But  there  is  a  clear  preponderance  of 
evidence  in  this  case  that  the  attorney  of  the  appellant 
and  the  sheriff  were  distinctly  notified,  before  any  levy 
was  made,  that  the  bank  had  alien  on  the  stock.  This 
being  the  fact,  it  should  not  be  held  that  the  appellant 
has  any  more  right  to  subject  the  stock  to  its  claim  than 
Haney  would  have  had  to  sell  his  stock  without  pay- 
ment of  his  liabilities  to  the  bank. 

It  does  not  appear  to  us  to  be  necessary  to  further 
elaborate  the  case.     The  decree  of  the  district  court  is 

AFFIRMED. 


Jos.  M.  Bailey,  Trustee,  Appellee,  v.  James  llT«« 

Callanan  et  al,  Appellants.  g  j^l 

87    107 1 

Swamp   Lands:    when  title  vests  in  county:    subsequent  i ih  457; 
grant  to  railroad.    The  title  to  a  tract  of  land  which  was  actually 
swamp,  within  the  meaning  of  the  act  of  congress  granting  such  lands 
to  the  state,  passed  to  the  county  in  which  it  was  situated  immedi- 
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ately  upon  the  taking  effect  of  the  aet  of  the  general  assembly  of 
1853,  granting  such  lands  to  the  several  counties;  and  the  subse- 
quent grant  of  such  land  to  a  railroad  company  was  void.  The  fact 
that  the  land  was  never  selected  as  swamp  by  any  officers  of  the 
county,  state  or  federal  government,  and  that  the  grant  was  never 
formally  accepted  by  the  county,  are  immaterial ;  for  no  selection  or 
designation  of  the  land  as  swamp  was  necessary  to  the  passage  of  the 
title,  and  an  acceptance  by  the  county  will  be  presumed. 

2.  :    conflicting  grant  to  bailroad:    estoppel.     The  holder 

of  a  recorded  swamp  land  title  to  land  which  was  actually  swamp  is 
not  estopped  to  assert  it,  as  against  the  holder  of  a  title  under  a  sub- 
sequent grant  to  a  railroad  company,  by  reason  of  the  fact  that  the 
land  was  never  selected  as  swamp  by  any  officer  charged  with  that 
duty,  nor  for  the  reason  that  the  holders  of  the  railroad  title  have  for 
along  time  paid  taxes  upon  it;  it  not  appearing  that  they  were  mis- 
led to  their  prejudice  by  any  act  or  omission  of  the  holders  of  the 
swamp  title. 

Appeal  from  Kossuth  District  Court. — Hon.  George  H. 
Carr,  Judge. 

Friday,  January  20,  1893. 

Action  in  equity  to  quiet  in  the  plaintiff  the  title 
to  certain  real  estate.  A  demurrer  to  the  petition  hav- 
ing been  filed  and  overruled,  the  defendants  refused  to 
further  plead,  and  a  decree  was  rendered  in  favor  of 
the  plaintiff.     The  defendants  appeal. — Reversed. 

J.  J.  Davis,  for  appellants. 

Geo.  E.  Clarke,  for  appellee. 

Robinson,  C.  J. — The  material  facts  stated  in  the 
petition  are  as  follows:  The  plaintiff  claims  title  to  a 
tract  of  land  situated  in  Kossuth  county,  which  contains 
forty  acres,  by  virtue  of  a  contract  of  purchase  made  with 
the  Chicago,  Milwaukee  &  St.  Paul  Railway  Company 
in  April,  1886.  That  company  claims  title  by  virtue 
of  a  deed  to  it  from  the  McGregor  &  Missouri  River 
Railway  Company,  executed  on  the  twentieth  day  of 
December,  1880 ;   a  patent  to  that  company  from  the 
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state  of  Iowa,  dated  April  8,  1871 ;  a  grant  by  act  of 
congress  to  the  state  of  Iowa  for  the  benefit  of  that 
company,  and  a  certification  by  the  secretary  of  the 
interior.  The  defendants  claim  title  by  virtue  of  a 
deed  to  them  from  the  American  Emigrant  Company, 
dated  August  8,  1888;  a  contract  to  that  company 
from  Kossuth  county,  dated  in  the  year  1862;  the  act 
of  congress  approved  September  28,  1850,  granting  to 
certain  states,  including  Iowa,  the  swamp  lands  within 
their  limits;  an  act  of  the  general  assembly  of  this 
state,  granting  to  the  counties  in  which  they  were  situ- 
ated the  swamp  lands  granted  to  the  state  by  the  act  of 
congress,  and  other  acts  in  regard  to  swamp  lands. 
The  land  in  question  is  in  an  odd-numbered  section 
within  the  indemnity  limits  of  the  grant  to  the  state 
for  the  benefit  of  the  McGregor  &  Missouri  Biver  Rail- 
way Company,  but  it  is  actually  swamp,  within  the 
meaning  of  the  act  of  congress  specified,  and  is  now, 
and  always  has  been,  wild  and  unimproved.  It  has 
never  been  selected  as  swamp,  however,  by  any  officers 
of  the  county,  state  or  general  government,  although, 
in  the  year  1858,  Kossuth  county  selected  about  eighty- 
four  thousand  acres  of  land  as  swamp.  The  plaintiff 
and  his  grantors  have  paid  the  taxes  on  the  land  since 
1871,  and  the  plaintiff  claims  that,  by  reason  of  that 
fact,  and  the  failure  of  the  proper  officers  to  select  and 
claim  the  land  as  swamp,  the  defendants  are  estopped 
to  assert  title  to  it.  The  chief  ground  of  the  demurrer 
is  that  the  facts  stated  do  not  entitle  the  plaintiff  to  the 
relief  demanded. 

I.     It  has  been  settled  by  repeated  adjudications 

that  the  swamp  land  grant  is  a  grant  in  prcesenti,  and 

i.  swamp  lands:    that  n0  formal  conveyance  was  required 

vestein^coun-    to  vest  the  title  to  the  lands  contemplated 

gtknt^rS?-nt  by  the  act  in  the  grantees,  and  the  act  of 

the  general  assembly  of  1853  operated  in 

the  same  manner  to  vest  the  title  to  such  lands  in  the 
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respective  counties  in  which  they  were  situated. 
American  Emigrant  Co.  v.  Fuller,  83  Iowa,  599,  606, 
and  cases  therein  cited.  The  title  to  the  tract  in  con- 
troversy had,  therefore,  been  vested  in  Kossuth  county, 
and  had  been  by  it  conveyed  to  the  American  Emigrant 
Company  in  1862,.  or  about  two  years  before  the  grant 
under  which  the  plaintiff  claims  was  made  to  the  state. 
It  is  said,  however,  that,  although  the  grant  was  in 
prcesenti,  a  selection  of  the  lands  as  swamp  by  the 
proper  officers  was  necessary,  in  order  to  pass  title  to 
the  grantees.  That  question  was  considered  in  Hays  v. 
McCormick,  83  Iowa,  89,  where  it  was  held  that  the 
transfer  of  the  title  did  not  depend  upon  a  selection. 
In  C,  B.  I.  &  P.  BJy  Co.  v.  Brown,  40  Iowa,  333,  336, 
it  is  said,  in  effect,  that  the  act  of  the  secretary  of  the 
interior  in  listing  the  swamp  lands  does  not  bring  them 
within  the  grant,  but  only  identifies  them  as  being  a 
part  of  it,  and  that  a  mistake  of  that  officer,  or  of 
those  charged  with  the  duty  of  imparting  to  him 
information  in  regard  to  the  land,  would  not  defeat 
the  grant.  In  County  of  Buena  Vista  v.  Iowa  Falls  <& 
S.  C.  B'y  Co.,  46  Iowa,  226,  229,  it  was  held  that  a 
county  is  not  estopped  by  the  acts  of  its  officers  in 
assessing  land  and  levying  thereon  and  collecting  taxes 
to  claim  it  as  swamp.  Under  the  rule  of  these  cases, 
the  omission  of  the  proper  officers  to  select  and  claim 
this  land  as  swamp  did  not  affect  the  right  thereto  of 
the  county  and  its  grantees.  The  terms  of  the  grant 
to  the  counties  did  not  require  an  acceptance  on  their 
part  to  give  it  force  and  effect.  Moreover,  an  accept- 
ance would  be  presumed  in  the  absence  of  a  showing  to 
the  contrary,  as  the  grant  was  for  the  benefit  of  the 
counties.  But  an  acceptance  is  in  fact  shown  in  this 
case.  The  grant  to  each  county  was  an  entirety, 
including  all  the  swamp  land  therein  which  had  been 
granted  to  the  state;  and  the  act  of  the  county  in 
selecting  swamp  lauds,  and  in  selling  them,  is  evidence 
of  an  acceptance. 
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II.     It  is  said  that  the  defendants  are  estopped  to 
assert  title  for  the  reason  that  the  land  was  never 

2  .  oonfliot.  selected  as    swamp    land  by    any  officer 

!S£3ht&  charged  with  that  duty,  and  for  the  further 
toppei.  reason  that  the  plaintiff  and  his  grantors 

have  paid  the  taxes  on  the  land  since  the  year  1871. 
Asthe  vestingof  title  did  not  dependuponan  official  selec- 
tion of  the  land  as  swamp,  it  follows  that  the  failure  to 
make  such  a  selection  furnishes  no  ground  for  an 
estoppel.  The  petition  does  not  show  that  the  plaintiff 
or  his  grantors,  in  attempting  to  acquire  title  to  the 
land,  and  in  paying  taxes  thereon,  relied  upon  any  act 
or  omission  for  which  the  defendants  or  the  American 
Emigrant  Company  were  responsible.  Nor  does  it 
show  that  the  true  character  of  the  land  and  the  claim 
thereto  made  by  the  grantees  of  the  county  were  at  any 
time  unknown  to  the  plaintiff  and  his  grantor.  The 
true  character  of  the  land  would  have  been  readily 
ascertained  by  inspection,  and  the  records  of  the  county 
showed  that  the  county  had  sold  all  its  swamp  lands  to 
the  American  Emigrant  Company.  The  facts  pleaded 
do  not  show  an  estoppel.  The  demurrer  should  have 
been  sustained. 

The  decree  of  the  district  court  is  beversed. 


C.  Knudson,  Appellee,    v.  E.  H.  Litchfield  et  ah,      rs7 


in 
Appellants.  W~m 
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Tax  Deed:  proof  op  service  op  notice  to  redeem.  The  affidavit  I128  J32i 
of  service  of  notice  to  redeem  from  a  tax  sale,  required  by  the  statute 
to  be  filed  with  the  treasurer  as  a  condition  precedent  to  his  issuing  a 
tax  deed,  need  not  state  in  all  respects  what  the  notice  contained; 
neither  is  it  required  that  a  copy  of  the  notice  be  attached  to  the 
affidavit,  or  filed  with  the  treasurer.  When  the  affidavit  shows 
proper  service  of  such  notice,  and  a  deed  has  been  issued  thereon,  the 
law  presumes  that  the  notice  was  in  due  form,  until  such  presump- 
tion is  overcome  by  an  affirmative  showing  to  the  contrary. 
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2.    :    COLLUSION  WITH  INTENT  TO  DEFRAUD:    EVIDENCE.      Although 

the  facts  relating  to  a  sale  of  land  for  taxes  may,  upon  their  face, 
suggest  a  suspicion  of  collusion  between  the  purchaser  and  the  owner 
with  intent  to  defraud  the  creditors  of  the  latter,  such  suspicion  can 
not  prevail  against  the  positive  testimony  of  the  parties  to  the  trans- 
'  action,  especially  where  the  facts  are  not  inconsistent  with  honest 
intentions. 

3.   :  limitation  op  actions:  kind  op  action.    An  action  by  the 

holder  of  a  tax  deed  to  quiet  his  title,  against  parties  claiming 
adversely  thereto,  is  such  an  action  as  is  contemplated  by  section 
902  of  the  Code,  providing  for  the  limitation  of  actions  to  recover 
property  sold  for  the  nonpayment  of  taxes ;  and  where  such  action  is 
brought  within  the  five  years  prescribed  by  the  statute,  and  the 
defendants  are  duly  served  with  notice,  and  there  is  a  decree  for  the 
plaintiff,  it  estops  the  defendants  from  afterwards  claiming  any 
interest  in  the  land.  In  *such  case,  if  the  defendants  were  landlord 
and  tenant,  and  the  tenant  continued  in  possession,  after  the  decree, 
under  contract  with  the  plaintiff,  such  possession  would  not  be  that 
of  his  former  landlord. 

4.  :  :  adverse  possession:  op  grantee  under  contract 

TO  sell.  L.  had  sold  land  to  J.  under  a  contract  by  which,  upon  J.' 8 
default,  L.  might  declare  the  contract  forfeited  and  treat  J.  as  his 
tenant.  The  land  was  sold  for  taxes,  and  a  tax  deed  executed,  while 
J.  was  in  possession,  and  he  continued  in  possession  for  more  than 
five  years  after  the  execution  of  the  deed.  Prior  to  the  expiration  of 
the  five  years  the  holder  of  the  tax  title  obtained  a  decree  quieting 
his  title  as  against  both  L.  and  J.,  and  J.  continued  in  possession  as 
the  tenant  of  the  holder  of  the  tax  title.  L.  had  never  declared  Js.' 
contract  forfeited,  though  he  might  have  done  60,  and  thus  made  J. 
his  tenant,  but,  on  the  contrary,  he  treated  the  contract  as  still  in 
force.  Held,  that  J.' s  possession  was  at  all  times  adverse  to  L.,  and 
that  such  possession,  continued  for  more  than  five  years  after  the 
execution  of  the  tax  deed,  barred  L.'s  right  to  maintain  an  action  to 
recover  the  land. 

5.  Action  to  Quiet  Title:  service  by  publication:  due  process  op 
law.  Notice  by  publication  in  an  action  to  quiet  title  against  a 
nonresident  constitutes  due  process  of  law. 

Appeal  from  Humboldt  District  Court. — Hon.  Geobge  H. 
Care,  Judge. 

Friday,  January  20,  1893. . 

.   Action  in  equity  by  the  plaintiff,  claiming  to  be 
the  owner  of  certain  land,  to  enjoin  the  defendants 
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from  selling  the  same  on  an  execution  issued  on  a 
judgment  in  favor  of  the  defendant  Litchfield  and 
against '  Johnson.  Judgment  and  decree  for  the 
plaintiff.     The  defendants  appeal. — Affirmed. 

Gatch,  Connor  &  Weaver,  for  appellants. 

jR.  M.  Wright,  for  appellee. 

Kinne,  J. — The  plaintiff  claims  to  be  the  owner  in 
fee  of  the  north  one-half  of  southwest  one-fourth  of 
section  27,  township  91,  range  28  west  of  the  5th 
P.  M.,  and  to  have  derived  his  title  thereto  through  a 
tax  deed  dated  November  1,  1883,  and  executed  by  the 
treasurer  of  Humboldt  county,  Iowa,  to  Parley  Finch. 
Finch,  on  November  1,  1883,  by  warranty  deed,  con- 
veyed the  land  to  the  plaintiff.  The  defendant  Fair- 
man,  as  sheriff  of  said  county,  by  virtue  of  an  execu- 
tion issued  on  a  judgment  in  favor  of  the  defendant 
Litchfield  and  against  one  Johnson,  levied  on  said  real 
estate,  as  the  property  of  Johnson.  The  plaintiff 
averred  that  Johnson  had  no  interest  in  the  land;  that 
said  sheriff,  unless  restrained,  would  sell  the  same.  He 
prayed  for  an  injunction  to  restrain  the  sale,  and  for  a 
decree  declaring  the  land  free  from  the  lien  of  the  levy, 
and  for  other  relief.  An  injunction  issued  in  accord- 
ance with  the  prayer  of  the  petition. 

The  defendants  deny  the  ownership  of  the  plaintiff, 
or  that  he  acquired  any  interest  in  the  premises  by 
virtue  of  the  tax  deed ;  aver  that  said  deed  is  fraudu- 
lent and  void  as  against  them,  because  the  same,  as 
well  as  the  deed  made  by  Finch,  was  executed  in 
collusion  with  and  for  the  benefit  of  Johnson,  whose 
duty  it  was  to  pay  the  taxes,  and  for  the  purpose  of 
defrauding  the  defendant  Litchfield  of  his  interest  in 
said  premises;  deny  the  allegation  in  the  petition  as 
to  the  execution  and  delivery  of  a  deed  by  Finch  to  the 
plaintiff,  and  deny  all  other  allegations  not  expressly 

Vol.  87—8 
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admitted.  The  defendants  also  say  that  April  2,  1879, 
Edwin  C.  Litchfield-was  the  fee  simple  owner  of  said 
real  estate,  and,  as  such,  entered  into  a  written  con- 
tract with  the  said  Johnson  for  the  sale  of  the  premises 
to  him  for  nine  hundred  dollars,  payable  one  hundred 
and  twelve  dollars  and  fifty  cents,  November  1, 1879,  and 
the  balance  in  seven  annual  installments  on  November 
the  first  of  each  year  thereafter,  with  eight  per  cent, 
annual  interest;  that  Johnson  entered  into  possession 
under  said  contract,  and  has  ever  since  held  possession 
thereunder;  that  Johnson  paid  seventy-five  dollars  on 
said  contract  on  January  14,  1882,  and  no  further  sum; 
that  Edwin  C.  Litchfield  died  July  20,  1885,  and  said 
contract  and  his  interest  in  said  premises  became  the 
property  of  the  defendant  Litchfield;  that  said  con- 
tract provided  that  said  Johnson  should  pay  the  taxes 
on  said  real  estate  for  the  years  1873  to  1878,  inclusive, 
and  all  taxes  which  should  be  assessed  or  become  pay- 
able after  April  2,  1879;  that,  Johnson  having  failed  to 
pay  the  taxes,  and  having  defaulted  in  payment  of  the 
sums  due  on  his  contract,  the  defendant,  in  March, 
1889,  began  a  suit  for  its  foreclosure,  and  recovered  a 
judgment  against  Johnson  for  the  balance  due  thereon, 
notice  having  been  given  Johnson.  The  decree  ordered 
the  premises  sold  to  satisfy  the  judgment.  Execution 
issued,  and  was  levied  on  said  real  estate,  and  the  sale 
enjoined  by  the  plaintiff. 

The  defendants,  in  a  cross  bill,  set  out  the  same 
facts  as  to  the  contract,  the  possession  of  the  defendant 
Litchfield  through  Johnson,  the  death  of  Edwin  0. 
Litchfield,  and  the  defendant  Litchfield's  ownership  of 
the  contract,  etc;  aver  that  the  plaintiff  claims  title 
to  said  premises  by  virtue  of  a  tax  deed  (the  same  here- 
tofore referred  to),  that  no  action  for  the  recovery  of 
said  real  estate  has  been  brought  by  the  plaintiff,  or 
any  one  claiming  under  said  tax  deed,  within  five  years, 
and  by  reason  thereof  said  deed  and  the  plaintiff's  claim 
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are  of  no  force  and  effect,  and  asking  that  the  defend- 
ant Litchfield's  title  be  quieted. 

The  plaintiff,  in  answer  to  the  defendants7  cross 
bill,  denies  the  defendant  Litchfield's  ownership; 
denies  that  Johnson  entered  into  possession  of  the  prem- 
ises in  1879 ;  admits  that  Johnson  is  now  in  possession 
of  said  premises,  but  not  under  the  Litchfield  contract; 
avers  want  of  knowledge  as  to  the  death  of  Edwin  C. 
Litchfield;  denies  that  Edwin  C.  Litchfield  and  the 
defendant  have  held  possession  of  said  premises,  or  any 
part  thereof,  since  July  2,  1879,  by  virtue  of  the  con- 
tract referred  to,  and  alleges  that  Johnson's  possession 
has,  during  most  of  the  time  since  1879,  been  adverse 
to  said  Litchfield's,  and  was  adverse  at  the  time  when 
the  period  of  five  years  from  the  date  of  the  tax  deed 
expired ;  admits  that  the  plaintiff  claims  ownership  of 
the  premises  under  the  tax  deed  mentioned,  and  says 
that,  by  reason  of  the  fact  that  the  defendant  was  not 
in  possession  "of  said  premises  five  years  from  the  time 
of  the  execution  and  recording  of  said  deed,  it  was  not 
necessary  that  an  action  for  possession  of  said  premises 
should  be  brought  by  the  plaintiff  within  said  five 
years.  For  a  further  defense,  the  plaintiff  pleads  that 
on  October  6,  1887,  he  recovered  a  decree  in  Humboldt 
district  court  against  Johnson,  who  was  then  in  posses- 
sion of  the  premises,  quieting  his  title  to  the  same ;  that 
Johnson  was  duly  served  with  personal  notice  of  said 
suit,  and  the  defendants  herein  were  served  with  notice 
by  publication ;  that  said  decree  was  obtained  before 
the  expiration  of  five  years  from  the  time  the  tax  deed 
was  executed.  And  for  a  further  defense  plaintiff 
pleads  the  decree  above  referred  to  as  an  adjudication ; 
and  avers  that  immediately  after  it  was  rendered,  by 
contract,  said  Johnson  became  the  tenant  of  the  plain- 
tiff, and,  as  such,  was  in  possession  of  said  premises 
five  years  from  and  after  the  execution  and  recording 
of  the  tax  deed.    For  a  further  defense  the  plaintiff 
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pleads  the  decree  quieting  title,  and  avers  that  there- 
after the  defendant  Litchfield  obtained  his  judgment 
and  decree  of  foreclosure  against  Johnson  in  an  action 
wherein  the  plaintiff  was  not  made  a  party;  that1  the 
defendant  treated  said  contract  as  a  mortgage,  and  is 
seeking  to  sell  said  land  as  Johnson's  property,  and  that 
he  is  estopped  now  from  claiming  that  at  the  expiration 
of  five  years  from  the  making  of  said  tax  deed  the  pos- 
session was  the  possession  of  him,  the  said  Litchfield: 
The  defendants,  in  an  amendment  to  their  cross 
bill,  aver  that  the  tax  deed  under  which  the  plaintiff 
claims  title  is  void,  because  no  notice  of  the  expiration 
of  the  period  of  redemption  from  the  tax  sale  on  which 
said  deed  was  issued  was  given  to  the  persons  then  in. 
possession  of  said  real  estate,  and  in  whose  name  it  was 
taxed,  and  no  proof  of  service  of  such  notice  was  filed 
with  the  treasurer  of  Humboldt  county;  and  the 
defendants,  for  reply  to  the  plaintiff's  answer  to 
defendants'  cross  bill,  deny  that  the  possession  of  John- 
son of  the  premises  has  been  adverse  to  the  defendants 
at  any  time,  aver  that  the  judgment  and  decree  of  the 
district  court  of  Humboldt  county  is  null  and  void, 
because  said  decree  and  proceeding  in  the  suit  on  which 
it  was  based  do  not  constitute  due  process  of  law,  and 
are  in  violation  of  article  5  ,of  the  amendment  to  the 
constitution  of  the  United  States;  that  service  was 
made  on  the  defendant  Litchfield  by  publication,  and 
he  had  no  actual  notice  of  the  pendency  of  said  suit, 
and  made  no  appearance  therein,  and  was  then  and 
still  is  a  nonresident  of  the  state  of  Iowa.  They  deny 
the  agreement  averred  by  the  plaintiff  as  having  been 
entered  into  between  him  and  Johnson,  and  say  if  it 
was  made  it  was  with  the  intention  to  defraud  Litch- 
field, and  is  void;  that  the  decree  quieting  title  was 
obtained  by  collusion  between  the  plaintiff  and  John- 
son, and  for  the  purpose  of  defrauding  defendant 
Litchfield. 
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I.  The  appellants  insist  that  the  expiration  notice 
served  was  insufficient.  The  burden  is  on  them  to 
i.  tax  deed:        showthat    fact.     This,   we    think,   they 

"F£Sf£foSST  have  failed  to  do.  They  show  that  the 
to  redeem.  affidavit  which  recites  the  fact  of  giving 
the  notice  does  not  state  in  all  respects  what  the  notice 
contained;  that  no  copy  of  it  was  attached  to  the  affida- 
vit, nor  was  a  copy  filed  with  the  treasurer.  The  law 
does  not  require  that  a  copy  of  the  notice  be  attached 
to  the  affidavit,  nor  that  a  copy  be  filed  with  the  treas- 
urer. Code,  section  894.  No  effort  was  made  by 
the  appellants  to  show  by  the  treasurer, — who  was  a 
witness,-M)r  by  the  one  in, possession  of  the  land,  that 
there  was  no  personal  service  of  a  lawful  notice.  The 
appellants7  claim  seems  to  be  based  on  the  fact  that  the 
affidavit  filed  did  not  show  in  detail  that  the  notice 
contained  all  the  statements  which  the  statute  requires 
to  be  in  it.  But  the  affidavit  does  show  proper  service 
of  an  expiration  notice,  and,  for  aught  that  appears, 
the  treasurer  had  it  before  him  when  he  executed  the 
deed,  and  it  complied  with  the  statute.  The  law  pre- 
sumes that  public  officers  do  their  duty.  The  statute  also 
provides  that  service  shall  be  deemed  completed  when 
an  affidavit  of  the  service  of  said  notice  and  of  the 
particular  mode  thereof ,  duly  signed,  etc.,  shall  have 
been  filed  with  the  treasurer.  Code,  section  894. 
Again,  the  deed  is  presumptive  evidence,  notbnly  of  the 
fact  of  giving  the  notice,  but  also  that  the  notice  was 
in  due  form  of  law.  Id.  section  897 ;  Fuller  v.  Arm- 
strong,  53  Iowa,  683;  Baker  v.  Crabb,  73  Iowa,  412. 
We  do  not  deem  it  necessary  to  discuss  this  question 
further.  We  hold  that  the  presumptions  which  the 
law  raises  in  support  of  the  validity  of  the  deed  have  not 
been  overcome. 

II.  It  is  said  that  the  tax  deed  was  obtained  by 
collusion    between    Johnson    and    the    plaintiff.    No 
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2. .  collusion  useful  purpose  would  be  served  by  enter- 

S^eiSiSd:  ing  into  a  detailed  discussion  of  the 
cadence.  evidence  on  which  this  claim  is  based. 
We  have  examined  the  record  with  care,  and,  while  it 
must  be  conceded  that  there  are  some  circumstances 
surrounding  the  execution  of  thfe  tax  deed  to  Finch, 
and  his  deed  to  the  plaintiff,  and  the  plaintiff's  contract 
'  with  Johnson,  which  might  appear  to  give  color  to  the 
charge  that  an  attempt  was  being  made  to  defraud  the 
defendant  Litchfield,  yet  they  can  not  be  held  to 
prevail  as  against  the  positive  testimony  of  the  parties 
to  the  several  transactions,  especially  when  the  facts 
may  be  consistent  with  honesty  and  purity  of  inten- 
tion. Austin  v.  Bow/nan,  81  Iowa,  277;  Lyman  v. 
Cessford,  15  Iowa,  229;  Warfield  v.  Lynd,  67  Iowa,  722. 
III.  Our  statute  provides  that  no  action  for  the 
recovery  of  real  property  sold  for  the  nonpayment  of 

8  .  llmJta.     taxes  shall  lie  unless  the  same  be  brought 

kind°ofca^n8:  within  five  years  after  the  treasurer's  deed 
tion*  is  executed  and  recorded.     Code,  section 

902.  In  October,  1887,  and  within  five  years  from  the 
date  of  the  execution  and  recording  of  the  tax  deed, 
the  plaintiff  obtained  a  decree  in  an  action  wherein  he 
was  plaintiff  and  Johnson  and  defendant  Litchfield 
were  defendants,  in  the  district  court  of  Humboldt 
county,  Iowa,  quieting  the  title  in  himself,  and  imme- 
diately thereafter  leased  the  land  in  controversy  to  said 
Johnson,  who  became  his  tenant.  The  appellant 
insists  that  that  is  not  such  an  action  as  is  contem- 
plated by  section  902  of  the  Code.  He  also  claims  that 
Johnson's  relation  to  him  was-  that  of  a  tenant,  and 
hence  Johnson's  possession  was  the  defendants'  pos- 
session. The  latter  contention  is  based  upon  the  pro- 
visions of  the  contract  of  April  2,  1879,  between 
Johnson  and  Litchfield,  and  under  which  Johnson 
took  possession  of  the  land.  Johnson  and  the  defend- 
ant Litchfield  wore  parties  to  the  action  to  quiet  title. 
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They  were  duly  served  with  notice  in  jfche  manner  pro- 
vided by  law.  The  court  which  rendered  the  decree 
had  jurisdiction  of  both  the  persons  of  the  defendants 
and  the  subject-matter  of  the  action.  Its  decree, 
adjudging  the  plaintiff  to  be  the  owner  of  the  land  in 
•controversy,  is  binding  on  all  parties  thereto  until  it  is 
set  aside  in  a  proper  proceeding.  We  can  conceive  of 
no  reason  why  such  a  decree  should  not  be  as  binding 
in  a  case  wherein  a  tax  title  is  involved  as  in  any  other 
case.  The  law  which  authorizes  the  action  makes  no 
such  distinction.  Such  an  adjudication  divested  the 
defendants  of  any  rights  they  may  have  had  in  said 
property,  and  estopped  them  from  claiming  any  inter- 
est therein.  For  that  purpose  it  was  just  as  effective 
as  any  other  mode  of  proceeding  to  determine  title  to 
real  property.  Larum  v.  Wilmer,  35  Iowa,  244.  Fur- 
thermore, this  court  has  decided  that  the  statute  under 
consideration  permitted  the  bringing  of  such  an  action. 
Stevenson  t\  Bonesteel,  30  Iowa,  286.  And  see  Francis 
v.  Griffin,  72  Iowa,  23;  Lewis  v.  Soale,  52  Iowa,  12; 
Adams  v.  Griffin,  66  Iowa,  125.  Inasmuch,  then,  as 
the  decree  quieting  title  effectually  estopped  defendants 
from  claiming  title  to  the  land  in  controversy  after  its 
rendition,  it  follows  that  Johnson  could  not  thereafter 
have  been  the  tenant  of  defendant  Litchfield,  but  by 
the  contract  between  the  plaintiff  and  Johnson,  the 
latter  became,  and  was  thereafter,  the  tenant  of  the 
plaintiff,  and  so  continued  at  the  period  of  five  years 
from  the  expiration  of  the  execution  and  recording  of 
the  tax  deed.  Johnson's  possession,  then,  was  plain- 
tiff's possession,  and  the  defendants  were  barred  by  the 
statute.  Larum  v.  Wilmer,  35  Iowa,  244,  247;  Barrett 
v.  Love,  48  Iowa,  103. 

IV.  The  appellants  contend  that,  even  if  the 
decree  to  quiet  title  is  held  good,  still  it  did  not  have 
the  effect  to  give  the  plaintiff  the  possession  of  the 
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c . .  ad     land,  but  simply  determined  his  right  to 

Ikfnfo1?08868"  possession.  Therefore,  it  is  claimed  that 
co£trl!ctToder  Johnson,  who  went  into  possession  under 
8el1,  the  contract  with  the  defendant  Litchfield, 

and,  having  made  default  by  the  terms  of  the  contract, 
became  the  tenant  of  Litchfield.  We  need  not  set  out 
this  contract.  We  have  no  doubt  that  under  it  Litchfield 
might  have  treated  it  as  forfeited,  and  the  purchaser, 
Johnson,  as  his  tenant.  That  he  did  not  do  so  is  clear. 
Years  after  Johnson's  default — indeed,  as  late  as  1882 — 
Litchfield  received  a  payment  on  the  contract  from 
Johnson.  He  could  not  do  this  and  still  treat  it  as 
forfeited  and  Johnson  as  his  tenant.  His  action,  in 
that  respect,  was  a  waiver  of  all  defaults  then  existing. 
In  no  way  thereafter  did  Litchfield  indicate  that  he 
intended  to  treat  subsequent  defaults  as  operating  to 
forfeit  the  contract  and  make  Johnson  his  tenant, 
Litchfield's  subsequent  foreclosure  of  the  contract 
evinces  his  determination  not  to  treat  Johnson  as  his 
tenant.  He  treated  him  as.  a  purchaser.  As  a  pur- 
chaser, his  possession  was  certainly  adverse  to  Litch- 
field. Johnson  did  not  hold  as  his  tenant.  Montgomery 
Coilnty  v.  Severson,  64  Iowa,  326,  330;  Hamilton  v. 
Wright,  30  Iowa,  480.  In  the  fall  of  1887  Johnson  is 
in  possession  of  the  land,  holding  adverse  to  Litchfield. 
Both  he  and  Litchfield  are  served  with  notice  in  the 
action  to  quiet  title.  Decree  is  entered  establishing  the 
plaintiff's  title.  Johnson  then  contracts  with  the 
plaintiff  as  his  landlord.  This  is  the  situation  of  affairs 
when  the  five  year  period  expires.  Plaintiff  is  in  pos- 
session through  his  tenant,  Johnson,  and  defendant, 
not  being  in  possession,  is  barred  by  the  statute. 

V.     It  is  said  that  a  notice  by  publication  in  an 

action  to  quiet  title  against  a  nonresident  does  not 

».  action  to  quiet  constitute  due  process  of  law,  and  we  are 

by  puhi!cl-ce    cited  to  Pitts  v.  Clay,  27  Fed.  Rep.  635; 

U^of  iaw?roe"  Hart  v.  Sansom,  110  XL  S.  151,  3  Sup.  Ct. 
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Rep.  586;  Bennett  v.  Fenton,  41  Fed.  Rep.  283.  A 
complete  answer  to  this  claim  is  found  in  a  late  case 
decided  by  the  supreme  court  of  the  United  States, 
wherein  it  is  held  that  service  by  publication  in  such 
cases  is  good — Arndt  v.  Griggs,  134  IT.  S.  316,  10  Sup. 
€t.  Rep.  557. 

The  judgment  of  the  district  court  is  affirmed. 


:     FORECLOSURE     SALE:     SILENCE     OP     MORTGAGOR:      ESTOPPEL. 

Where  mortgaged  chattels  are  seized  and  sold  by  the  mortgagee,  and 
the  mortgagor  stands  by  and  sees  it  done,  bat  remains  silent,  his  silence 
will  estop  him  from  afterwards  claiming,  as  against  innocent  third 
persons  purchasing  such  property,  that  the  sale  was  for  any  reason 
invalid,  but  he  is  not  estopped  from  asserting  such  claim  as  against 
the  mortgagee,  though  the  mortgagee  is  himself  the  purchaser  of  the 
property. 


Alonzo  Riohabdson,   Appellee,  v.   C.   E.  Coffman,     ["£"]§ 

Appellant.  k»  *» 

87    121 
J100  568 

1.  Warranty :  breach  :  pleading  and  proof.  In  an  action  for  breach  ~87  ^1 
of  warranty  of  a  mare,  the  evidence  was  that  the  defendant  repre-  m  ftn 
sented  that  she  would  stand  the  work  that  the  plaintiff  had  to  do.       .?    J2ij 

Held,  that  this  could  not  be  regarded  as  a  warranty,  but  that,  if  it      ' -J 

was  so  regarded,  there  could  be  no  recovery  for  its  breach,  where 
reliance  upon  it  was  neither  pleaded  nor  proved. 

2.  Chattel  Mortgages:  construction:  right  op  mortgagee  to 
sell  before  default.  Where  a  chattel  mortgage  provided  that  upon 
default  of  the  mortgagor,  or  his  attempting  to  dispose  of  or  remove 
the  chattels  from  the  county,  or  whenever  the  mortgagee  should  choose 
so  to  do,  the  latter  might  take  possession  of  the  mortgaged  property  and 
sell  the  same,  in  the  manner  stipulated,  for  the  payment  of  the  secured 
debt,  held,  that  he  might  seize  and  sell  it  whenever  he  elected  so  to 
do,  provided  he  acted  in  good  faith,  whether  the  debt  was  due  or  not ; 
and  that,  in  an  action  for  damages  for  prematurely  seizing  and  sell- 
ing the  property,  it  was  error  for  the  court  to  refuse  to  instruct  the 
jury  to  that  effect. 

3.  :  foreclosure:  purchase  by  mortgagee.  Upon  the  fore- 
closure of  a  chattel  mortgage,  the  mortgagee  may  lawfully  bid  in  the 
property.     A  sale  to  him  is  not  void  in  this  state. 
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5.  Verdict:  immaterial  special  findings:  setting  aside.  Special 
findings  which  are  immaterial  to  the  issues,  or  which  are  shown  by 
other  material  findings  to  be  immaterial,  should  be  set  aside  upon  a. 
proper  motion  for  that  purpose. 

6.  :    instruction  to  jury:  objections.    An  objection  to  an 

instruction  of  the  trial  court,  directing  the  jury  that  they  need  not 
return  a  general  verdict  unless  they  choose  to  do  so,  can  not  be  con- 
sidered in  this  court,  where  no  exception  was  taken  to  the  instruc- 
tion. 

Appeal  from  Harrison  District   Court. — Hon.  Gr.  W. 
Wakefield,  Judge. 

Saturday,  January  21, 1893, 

Action  to  recover  damages  for  the  alleged  wrong- 
ful  seizure  and  sale  of  property  under  a  chattel  mortgage. 
The  defendant  appeals. — Reversed. 

L.  R.  Bolter  &  Sons,  for  appellants. 

No  appearance  for  appellees, 

Kinne,  J. — The  plaintiff  claims  of  the  defendant 
one  hundred  and  eighty  dollars  damages  for  wrongfully 
taking  possession  of,  and  selling  under  a  chattel  mort- 
gage, before  the  debt  secured  thereby  was  due,  one 
mare  and  certain  corn ;  also  for  breach  of  warranty  of 
a  horse  sold  to  him.  It  is  also  alleged  that  the  sale 
under  the  mortgage  on  the  horse  was  had  without 
notice,  that  there  was  no  competition,  and  that  the 
defendant  bid  in  the  property.  The  defendant  admits 
the  sale  of  the  mare  and  corn  under  his  mortgages,  but 
says  he  sold  in  accordance  with  the  provisions  of  the 
mortgages;  denies  that  he  warranted  the  mare  sold 
plaintiff;  denies  all  other  allegations  in  the  petition; 
avers  that  there  is  due  him  from  plaintiff  on  two  notes 
ninety-two  dollars.  In  a  reply  plaintiff  denies  alL 
affirmative  allegations  in  the  answer. 
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I.  The  plaintiff  averred  in  his  petition  that  the 
mare  purchased  by  him  of  the  defendant  was  warranted 
i.  warranty:       to  be  "sound  in  every  particular ;"  that 

breach:  plead-  ,  -it 

lng  and  proof.  she  proved  to  be  unsound  and  diseased, 
and  he  sustained  damages  thereby.  The  plaintiff  tes- 
tified touching  this  matter  as  follows:  "I  asked  him  if 
the  horse  would  stand  up  and  work,  and  was  sound  and 
solid,  and  I  asked  him  if  the  mare  was  with  foal;  and 
he  said  she  was,  and  he  said  that  she  would  stand  the 
work  I  had  to  do."  Now  the  plaintiff's  onjy  claim  is  that 
the  mare  was  in  fact  diseased,  and  would  not  do  his 
work.  No  claim  is  made  that  the  mare  was  not  with  foal. 
The  jury  found  a  warranty.  It  will  be  observed  that 
there  is  no  claim  in  the  petition  that  the  plaintiff  relied 
on  the  warranty,  if  one  was  made.  Nor  does  the  tes- 
timony show  that  the  plaintiff  was  misled  into  relying 
on  any  statement  of  the  defendant's  which  would 
amount  to  a  warranty.  It  is  only  by  inference  that 
such  a  thing  can  be  gathered  from  the  pleading  or  tes- 
timony. We  do  not  see  how  the  statement  that  the 
mare  would  stand  the  work  of  the  plaintiff  can  be  con- 
strued to  be  a  warranty.  It  was,  at  most,  a  mere 
expression  of  opinion,  and  not  a  representation  or 
affirmation  amounting  to  a  warranty.  To  constitute  a 
warranty,  there  must  not.  only  be  "an  assertion  or 
affirmation  of  quality  made  by  the  owner  during  a  nego- 
tiation for  the  sale"  of  the  mare,  "which  it  may  be 
supposed  was  intended  to  cause  the  sale,"  but  it  must 
also  appear  that  it  "was  operative  in  causing  it."  Now 
the  petition  should  allege,  not  only  the  warranty,  and, 
its  breach,  but  also  the  fact  that  the  purchaser  bought 
relying  upon  it,  and  the  testimony  should  establish  the 
same  facts  to  authorize  a  recovery  thereon.  It  seems  to 
us  that  reliance  upon  the  warranty  is  neither  pleaded 
nor  proved,  even  if  it  be  conceded  that  one  was  made. 
Tewkesbury  v.  Bennett,  31  Iowa,  83;  Mr  Grew  v.  For- 
sythe,  31  Iowa,   179, 181 ;  Jackson  v.  Motty  76  Iowa, 
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263,  265;  McDonald  Manufacturing  Co.  v.  Thomas,  53 
Iowa,  558, 560;  Figge  v.  Hill,  61  Iowa,  430.  We  think 
there  was  no  evidence  justifying  this  finding  by  the 
jury. 

II.  Two  counts  of  the  petition  are  based  on  a  wrong- 
ful sale  of  the  mortgaged  property  before  thematu- 
*.  chattel  mort-  rity  of  the  debt  secured  by  the  mortgages, 
ftracdon^ight  It  is  also  alleged  that  the  sale  was  had 
°o™u  fefore  without  notice,  and  that  there  was  no 
competition.  Neither  of  these  allegations 
was  established.  In  fact  the  evidence  conclusively 
shows  that  the  notices  required  by  the  mortgages  were 
given ;  that  the  sale  was  a  public  one;  that  many  people 
attended  it,  and  in  all  respects  it  was  fairly  conducted. 
The  court  submitted  to  the  jury  the  following,  among 
other  special  interrogations:  "Do  you  find  from  the 
evidence  that  the  defendant,  deeming  himself  unsafe, 
took  possession  of  the  mortgaged  property,  by  his  agent, 
about  October  31, 1890?"  The  jury  answered,  "No.'' 
Error  is  assigned  on  the  submission  of  the  interrog- 
atory; also  because  the  court  permitted  the  plaintiff  to 
testify  as  to  the  value  and  amount  of  the  property  on 
which  the  mortgages  were  given,  and  which  had  been 
foreclosed;  also  that  the  court  failed  to  instruct  the  jury 
as  to  the  law  touching  the  alleged  wrongful  sale  of  the 
mortgaged  property.  Complaint  is  also  made  of  the 
refusal  to  give  instructions  1,  2  and  4,  asked  by  the 
defendant.  The  first  instruction,  in  effect,  told  the  jury, 
if  the  plaintiff  was  about  to  dispose  of  any  of  the  mort- 
gaged property,  that  defendant  had  a  right  to  take 
immediate  possession  of  the  property,  and  sell  it,  as 
provided  by  the  terms  of  the  mortgage.  The  second,  in 
substance,  was  that,  under  the  terms  of  the  mortgages, 
the  defendant  had  the  right  to  take  possession  of  the 
mortgaged  property  whenever  he  deemed  himself  unsafe, 
and  elected  so  to  do,  and  sell  it,  as  provided  by  the 
mortgages,  and,  if  he  did  so,  such  sale  was  valid  and 


Digitized  by 


Google 


Jan.  1893]        Richabdson  v.  Coffman,  125 

binding  on  the  plaintiff,  and  he  could  not  recover  dam- 
ages by  reason  of  such  sale  of  the  property.  The  fourth 
told  the  jury  that  the  plaintiff  could  not  recover,  as  no 
evidence  had  been  offered  to  show  compliance  on  his 
part  with  the  terms  of  the  mortgages,  and  other  facts 
which  need  not  be  stated.  We  will  consider  all  these 
assignments  of  error  in  one  division  of  the  opinion,  as 
they  all  relate  to,  or  present,  the  same  legal  question. 

The  right  of  the  defendant,  by  virtue  of  the  condi- 
tion of  the  mortgages,  to  take  possession  of  and  sell  the 
property  embraced  therein  before  the  debt  became  due, 
should  have  been  clearly  stated  to  the  jury.  It  was  .a 
material  question.  The  court,  for  some  reason  not 
disclosed  by  the  record,  gave  no  instructions  to  the 
jury  touching  this  matter,  but  left  them  to  grope  their 
way  in  the  dark,  or  to  speculate  as  to  the  legal  effect  of 
the  mortgages.  It  was  not  only  the  right,  but  the 
duty,  of  the  court  to  have  construed  the  contract  of  the 
parties,  and  have  given  that  construction  to  the  jury, 
to  aid  them  in  reaching  a  proper  verdict.  Owen  v. 
Given,  22  Iowa,  270,  274;  Little  v.  McGuire,  43  Iowa, 
447,  450;  Hill  v.  Aultman,  68  Iowa,  630.  In  failing  to 
instruct  the  jury  on  a  material  issue  in  the  case,  the 
court  erred. 

The  other  assignments  of  error  mentioned  present 
the  question  as  to  the  right  of  a  mortgagee,  under  the 
stipulation  of  these  mortgages,  to  take  possession  of  the 
mortgaged  property  before  the  maturity  of  the  debt. 
That  part  of  the  mortgages  material  to  this  inquiry  is 
as  follows:  "And  I,  the  said  Alonzo  Richardson,  do 
hereby  covenant  and  agree  to  and  with,  the  said  C.  E. 
Coffman,  that  in  case  of  default  made  in  the  payment 
of  the  above  mentioned  promissory  note,  or  in  case  of 
my  attempting  to  dispose  of,  or  remove  from  said 
county  of  Harrison,  the  aforesaid  goods  and  chattels, 
or  any  part  thereof,  or  whenever  the  said  mortgagee 
shall  choose  so  to  do,  then  and  in  that  case  it  shall  be 
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lawful  for  the  said  mortgagee  or  assigns,  by  himself  or 
agent,  to  take  immediate  possession  of  said  goods  and 
chattels,  wherever  found, — the  possession  of  these  pres- 
ents being  his  sufficient  authority, — and  to  sell  the  same 
at  public  auction,  or  so  much  thereof  as  shall  be 
sufficient  to  pay  the  amount  due,  or  to  become  due,  as 
the  case  may  be,  with  all  reasonable  costs  and  attorneys' 
fees  pertaining  to  the  taking,  keeping,  advertising,  and 
selling  of  said  property.' ' 

Under  our  statute,  in  the  absence  of  stipulations  to 
the  contrary,  the  mortgagee  of  personal  property  is 
entitled  to  its  possession.  Code,  section  1927.  Clauses 
in  chattel  mortgages  are  frequently  found  providing 
that  the  mortgagee  may  take  possession  u whenever  he 
may  feel  insecure' '  or  "unsafe."  There  is  much  dis- 
agreement in  the  adjudicated  cases  as  to  under  what 
circumstances,  under  such  provisions,  the  mortgagee  is 
justified  in  taking  the  property.  Jones,  Chat.  Mortg., 
section  429;  Hall  v.  Sampson,  35  N.  Y.  274;  Woods  v. 
Gaar,  Scott  &  Co.,  53  N.  W.  Rep.  (Mich.)  14;  Deal  v. 
D.  M.  Osborne  &  Co.,  43  N.  W.  Rep.  (Minn.)  835; 
Neiclean  v.  Olson,  22  Neb.  717,  36  N.  W.  Rep.  155; 
Lichtenberger  v.  Johnson,  49  N.  W.  Rep.  (Neb.)  336; 
Humpfner  v.  D.  31.  Osborne  &  Co.,  50  N.  W.  Rep. 
(S.  D.)  88,  90;  J.  I.  Case  Plow  Works  v.  Marr,  49  N. 
W.  Rep.  (Neb.)1119;  Gage  v.  Wayland,  67  Wis.  566, 31 
N.  W.  Rep.  108;  Huebner  v.  Koebke,  42  Wis.  319;  Cline 
v.  Libby,  49  N.  W.  Rep.  (Wis.)  832;  Werner  v.  Berg- 
man, 28  Kan.  60;  3  Amer.  and  Eng.  Enc.  Law,  205. 
Thus  it  is  held  in  Michigan  that  the  mortgagee  must 
have  good  reason  to  believe,  and  in  fact  believe,  in 
good  faith,  that  he  is  insecure,  although  as  a  matter  of 
fact  he  may  be  mistaken.  Woods  v.  Gaar,  Scott  &  Co., 
supra.  The  rule  in  Nebraska,  as  stated  in  the  cases 
cited  above,  is  that  the  mortgagor  must  be  about  to  do, 
or  has  done,  some  act  which  tends  to  impair  the  security 
of  the  mortgage;  and  the  same  doctrine  is  adhered  to 
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in  South  Dakota.  Humpfner  v.  D.  M.  Osborne  dk  Co., 
50  N.  W.  Rep.  90.  In  Minnesota,  under  their  statute, 
it  is  held  that  the  right  can  only  be  exercised  by  the 
mortgagee  for  a  just  cause,  based  upon  the  actual  exist- 
ence of  facts  constituting  a  reasonable  ground  for 
believing  himself  insecure.  Deal  v.  D.  M.  Osborne  & 
Co.,  43  N.  W.  Rep.  835.  Other  states  hold  that  such  a 
claim  authorizes  the  mortgagee  to  take  possession,  at 
his  election,  whenever  he  chooses  so  to  do ;  that  he  can 
determine  absolutely  when  he  will  act,  or,  at  least,  if 
he  says  he  deems  himself  insecure,  and  there  is  apparent 
reason  therefor,  it  is  sufficient.  Gage  v.  Wayland,  67 
Wis.  566;  31  N.  W.  Rep.  108;  Huebner  v.  Koebke,  42 
Wis.  319;  Clinev.  Libby,  49  N.  W.  Rep.  (Wis.)  832; 
Werner  v.  Bergman,  28  Kan.  60;  Jones,  Chat.  Mortg., 
section  431;  3  Am.  and  Eng.  Encyclopedia  of  Law;  p. 
205. 

In  Wells  v.  Chapman,  59  Iowa,  658,  660,  the  only 
case  we  have  been  able  to  find  where  the  provision  in 
the  mortgage  for  taking  possession  is  like  tljat  in  the 
case  at  bar,  it  was  held  that  the  mortgagee  might  seize 
the  property  whenever  he  elected  so  to  do,  whether  the 
debt  was  due  or  not.  That  case  is  decisive  of  this 
question.  The  contract  of  the  parties  leaves  the  mort- 
gagee free  to  determine  when  he  will  take  the  property. 
Being  the  contract  of  the  parties,  legal  and  fairly 
entered  into,  it  is  not  for  us,  in  the  absence  of  fraud, 
or  perhaps  other  peculiar  circumstances  which  might 
show  that  the  seizure  of  the  property  was  made  in  bad 
faith,  and  for  the  express  purpose  of  oppressing  the 
mortgagor,  to  change  the  obligations  of  the  parties, 
which  they  have  thus  voluntarily  entered  into.  There 
is  no  fraud  claimed  or  shown  in  this  case.  There  is 
nothing  to  show  that  the  defendant  was  not  acting  in 
the  best  of  faith  in  taking  the  property.  On  the  con- 
trary, the  evidence,  without  conflict,  shows  that  the 
mortgagor  had  been  endeavoring  to  sell  the  mortgaged 
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property  prior  to  the  time  the  defendant  took  posses- 
sion of  it.  The  submission  of  the  interrogatory  by  the 
court  was  error,  as  the  defendant's  right  to  take  pos- 
session was  not  to  be  measured  or  determined  by  the  fact 
that  he  deemed  himself  unsafe,  but  was,  as  we  have  said , 
absolute.  For  the  reasons  given,  the  court  would,  at 
the  end  of  the  plaintiff's  case,  have  been  justified  in 
taking  the  case  from  the  jury,  so  far  as  the  counts 
touching  the  chattel  mortgages  were  concerned,  as, 
under  the  evidence,  there  could  be  no  recovery  on  those 
counts.  In  any  event,  when  the  entire  case  was  sub- 
mitted to  the  jury,  the  instructions  asked  by  the 
defendant  relating  to  the  issues  raised  by  these  two 
counts  should  have  been  given. 

III.  The  plaintiff  seems  to  claim  that  the  sale  was 
void  because .  the  mortgaged  property  was  bid  in  by 

the  mortgagee.     We    know   that  it  has 

8.  :    foreclos-  *     i  •■  «■ 

ure:  purchase  been  held  by  some  courts  that  a  purchase 

by  mortgagee.  *  L 

by  the  mortgagee  under  such  circum- 
stances renders  the  sale  void,  but  the  better  law,  as 
well  as  the  weight  of  authority,  is  to  the  contrary. 
Bean  v.  Barney,  10  Iowa,  498;  Syfers  v.  Bradley,  115 
Ind.  345;  16  N.  E.  Rep.  805,  and  17  N.  E.  Rep.  619; 
Emmons  v.  Hawn,  75  Ind.  356;  Lee  v.  Fox,  14  N.  E. 
Rep.  (Ind.  Sup.)  889;  Olcott  v.  Tioga  R\y  Co.,  27  N.  Y. 
546;  Maxwell  v.  Newton,  65  Wis.  261;  27  N.  W.  Rep. 
31;  French  v.  Powers,  24  N.  E.  Rep.  (N.  Y.  App.)  296. 

IV.  Error  is  assigned  on  the  refusal  of  the  court 
to  give  the  jury  instruction  3  asked  by  defendant.  It 
4. — :  forecios-    reads:   "If,  from  the  evidence,  you  find 

Fernceaoef'  mort-  that  the  plaintiff  had  knowledge  that  the 

flr&flror*  es—  ^^ 

loppei.  defendant  was    about  to  sell    the    mort- 

gaged property,  and  that  he  was  present  at  the  time  of 
sale,  and  stood  by,  and  saw  the  same  sold,  and  posses- 
sion taken  thereunder,  and  made  no  objections  thereto, 
then  he  is  estopped  from  claiming  damages  by  reason 
of  said  sale,  and  can  not  recover  by  reason  of  the 
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alleged  wrongful  conversion  of  the  mortgaged  property 
so  sold.",  In  support  of  the  above  proposition,  we  are 
cited  to  authorities  which  hold  that  one  who  "negli- 
gently  or  culpably  stands  by,  and  allows  another  to 
contract  on  the  faith  and  understanding  of  a  fact  which 
he  can  contradict,  can  not  afterwards  dispute  that  fact 
in  an  action  against  the  person  whom  he  has  himself 
assisted  in  deceiving."  Gregg  v.  Wells,  10  Adol.  &  E. 
90;  Miles  v.  Left,  60  Iowa,  168.  The  case  at  bar  does 
not  come  within  the  rule  established  by  these  authori- 
ties. Here  most  of  \the  property  was  purchased  by  the 
mortgagee.  It  can  not  be  claimed  that  he  purchased  the 
property  on  the  faith  of  the  acts  or  silence  of  the  plain- 
tiff. The  defendant,  if  there  were  any  acts  of  his  which 
would  invalidate  the  sale,  must,  of  necessity,  have 
known  them.  He  was  not  in  a  situation  to  be  in  any 
wise  prejudiced  by  the  fact  that  the  plaintiff  was  a 
silent  attendant  at  a  sale  of  chattels  on  a  mortgage 
which  the  plaintiff  had  executed  to  the  defendant,  and 
in  pursuance  of  the  provisions  of  which  the  defendant 
was  selling  the  property.  The  rule  is  intended  for  the 
protection  of  innocent  third  persons  who  purchase  at 
such  sales  in  the  presence  of  the  mortgagor,  and  as  to 
them  the  mortgagor's  silence  precludes  him  from  dis- 
puting facts  which  he  did  not  disclose,  and  on  the  faith 
of  which  the  purchaser  actedj  This  instruction  was 
properly  refused. 

V.  Error  is  assigned  on  the  refusal  of  the  court  to 

set  aside  special  findings  1,  2,  7,  9,  10,  11,  12,  and  to 

5.  vbrdict:  im-    grant    a    new    trial.     Special    finding    1 

S2i  fl^inpl    relates  to  the  breach  of  warranty,  which 

setting  as  de.    we  h&yQ  already  referred  to.     Number  2 

was  the  finding  that  defendant  did  not  deem  himself 
unsafe,  which  was  improperly  submitted,  for  reasons 
heretofore  stated.  The  balance  of  the  special  findings 
objected  to,  except  number  7,  relate  to  the  market 
value  of  the  mortgaged  property  sold.  Each  and  all 
Vol.  87—9 
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of  them  should  have  been  set  aside.  The  answers  to 
other  special  interrogatories  showed  that  the  sale  was 
made  on  due  notice,  publicly,  at  the  time  fixed  in  the 
notice;  that  the  amounts  bid,  less  costs  and  expenses 
of  sale,  were  indorsed  on  the  plaintiff's  note.  It  thus 
appearing  from  the  findings  of  the  jury  that  in  all 
respects  the  mortgagee  had  complied  with  the  terms  of 
his  contract,  the  findings  referred  to  were  as  to  matters 
which  were  wholly  immaterial,  and  could  not  be  made 
the  basis  for  the  judgment  against  the  defendant  which 
the  court  rendered. 

VI.  No  general  verdict  was  returned,  and  it  is 

urged  in  argument  that  the  court  erred  in  instructing 

t   A         the  jury  that  they  need  not    return   a 

objectiin7:     general  verdict  unless  they  chose  so  to 

do;  but  we  are  unable  to  discover  that 

this  instruction  was  excepted  to,   and  hence  can  not 

consider  the  question. 

For  the  reasons  heretofore  stated  the  judgment 
below  is  REVERSED. 


In  the  Matter  of  the  Guardianship  of  Mary  E.  S. 
Johnson,  a  Minor. 

1.  Guardian  of  Minor:  appointment:  protest:  parties  on 
appeal.  Where  the  adopting  parents  of  a  minor  child  have  died, 
and  the  child  has  come  into  the  custody  of  one  who  was  named  as 
guardian  by  the  will  of  the  deceased  father  by  adoption,  and  the 
natural  father  is  afterwards  appointed  by  the  district  court  guardian 
of  the  child,  against  the  protest  of  the  guardian  named  in  the  will,  the 
latter  has  such  an  interest  in  the  matter  that  he  may  appeal  from  the 
order  of  the  district  court. 

2.    :    :   JURISDICTION:     TESTAMENTARY    GUARDIANS.      Where 

the  only  surviving  parent  by  adoption  of  a  minor  child  died  a  resident 
of  a  county  of  this  state,  and  his  will  was  there  probated,  the  domi- 
cile of  the  ehild  is  in  the  same  county,  though  she  was  at  the*  time 
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residing  in  another  state ;  and  the  district  oonrt  of  that  county  has 
jurisdiction  to  appoint  a  guardian  for  such  minor  child,  notwithstand- 
ing she  was  at  the  time  in  the  custody  of  a  guardian,  appointed  by 
the  will  of  the  adopting  father,  in  a  state  where  testamentary  guar- 
dianship was  recognized  by  law.  The  laws  of  this  state  do  not  recog- 
nize the  right  of  a  parent  to  appoint  a  guardian  by  will  for  his  minor 
children,  and  thus  divest  the  proper  court  of  jurisdiction  in  the 
matter. 


3.  :  :  matters  to  be  considered.  The  selection  of  a  guar. 

dian  is  largely  within  the  discretion  of  the  court,  and  the  controlling 
consideration  is  the  welfare  of  the  ward.  While  the  nomination  of  a 
guardian  by  the  will  of  an  adopting  parent  should  have  full  consider- 
ation, it  is  not  cop  trolling,  and  where  the  person  so  nominated  is  a 
resident  of  another  state,  and  the  court,  against  his  remonstrance, 
appoints  the  natural  father  of  the  child,  he  being  a  resident  of  this 
state,  this  court  will  not  interfere,  where  no  abuse  of  discretion* 
appears. 

Appeal  from  Des  Moines  District  Court. — Hon.  James  D. 
Smythe,  Judge. 

Satubday,  Januaby  21,  1893. 

On  April  7,  1891,  J.  H.  Sturgis  filed  his  petition 
showing  that  he  is  the  father  of  Mary  E.  S.  Johnson, 
then  about  seven  years  of  age ;  that  some  years  previous 
she  was  adopted  by  Frank  A.  and  Amelia  S.  Johnson 
both  of  whom  are  now  deceased;  that  said  minor  needed 
the  care  and  protection  of  the  petitioner,  and  that  he 
was  a  householder,  and  able  to  care  for  said  child ;  that 
at  the  time  of  the  decease  of  said  Johnson,  which  was 
since  the  decease  of  his  wife,  he  claimed  to  be  a  resi- 
dent of  Des  Moines  county,  Iowa;  that  said  child  has 
no  legally  appointed  guardian,  and  can  not  be  so  well 
taken  care  of  as  by  the  petitioner, — wherefore  he  asks 
"that  he  may  be  appointed  guardian  of  the  person  of 
said  minor  child.7 } 

On  the  eleventh  day  of  April  following,  D.  W. 
Diggs  filed  a  remonstrance,  stating  that  said  minor 
<3hild  was  adopted  by  Mr.  and  Mrs.  Johnson  some  years 
previous,  by  contract  with  the  petitioner,  and  accord- 
ing to  the  laws  of  Dakota,  in  which  territory  said 


Digitized  by 


Google 


132  In  re  Guardianship  of  Johnson.     [87  Iowa 

parties  then  resided;  that  said  Johnson  and  wife  took 
the  child,  and  gave  it  their  surname,  according  to  the 
contract;  that  by  the  laws  of  Dakota  said  Stnrgis  was 
relieved  of  all  care  of  said  child,  and  responsibility  to 
and  for  said  child,  and  thereafter  had  no  right  over  it. 
He  sets  out  the  statute  of  South  Dakota  authorizing 
the  court  to  appoint  guardians  of  "  minors  who  have  no 
guardian  legally  appointed  by  will  or  deed,  and  who  are 
inhabitants  or  residents  of  the  county,  or  who  reside 
out  of  the  territory,  and  have  estates  within  the 
county."  He  alleges  that  Mr.  Johnson  executed  his 
last  will,  which  was  duly  probated  in  the  Des  Moines 
district  court,  wherein  he  nominated  the  remonstrator, 
D.  W.  Diggs,  to  be  guardian  of  the  person  and  prop- 
erty of  said  child,  and  that  in  pursuance  thereof  he 
took  charge  of  said  child,  and  then  had  her  at  his 
home  in  South  Dakota.  He  made  further  statements 
as  to  his  ability  and  qualifications  to  care  for  said  child 
as  guardian,  and  urged  that  for  the  reasons  stated  the 
district  court  of  Des  Moines  county  had  no  jurisdiction 
to  appoint  another  as  guardian. 

The  petitioner  filed  a  motion  to  strike  said  remon- 
strance, and  thereafter  D.  W.  Diggs  filed  objections  to 
the  appointment  of  said  Sturgis  as  guardian,  setting 
forth  the  adoption  of  the  child  by  Frank  A.  Johnson, 
and  the  appointment  of  the  objector  in  the  will ;  that 
no  facts  were  shown  that  he  is  not  a  proper  person  to 
take  charge  of  said  child ;  that  he  had  had  charge  of 
her  since  the  death  of  Mr.  Johnson ;  that  he  had  filed 
his  petition  in  this  court  for  letters  of  guardianship,  as 
provided  in  said  will, — and  prayed  that  evidence  might 
be  heard,  showing  that  the  welfare  of  said  child  would 
be  best  promoted  in  his  custody.  An  order  was  entered 
sustaining  the  motion  of  the  petitioner  to  strike  from 
the  files  the  remonstrance  of  Mr.  Diggs,  and  appointing 
the  petitioner  guardian  of  the  person  of  said  minor 
from  which  D.  W.  Diggs  appeals. — Affirmed. 
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J.  T.  Illick,  for  appellant. 

Dower  &  Huston,  for  appellee. 

Given,  J. — I.    The  appellant  moves  to  dismiss  the 

appeal  upon  the  grounds  that  appellant,  Diggs,  is  not 

a  party  to  the  proceeding,  is  not  interested 

1.  Guardian  of        ,,  .  ,-»     i  .     i 

"JSSment-  herein;  that  no  judgment  has  been 
KHJpta.  entered  against  him,  nor  that  affects  any 
substantial  right  of  his,  in  such  manner  as 
to  entitle  him  to  appeal.  It  requires  no  citations  to 
show  that  in  the  appointment  of  guardians  the  control- 
ling consideration  is  the  welfare  of  the  ward.  It  is  a 
special  proceeding  to  make  an  appointment,  to  which 
no  person  has  a  private  right,  whatever  the  preferences 
in  his  favor  may  be.  Lawrence  v.  Thomas,  84  Iowa, 
362.  It  appears  from  the  record  that  this  child  was 
adopted  by  Mr.  and  Mrs.  Johnson,  by  contract  with 
the  petitioner,  under  the  laws  of  Dakota,  whereby  they 
became  entitled  to  all  the  rights  of  natural  parents ;  and 
the  petitioner  was  relieved  of  all  parental  duties  to  the 
child,  and  surrendered  all  rights  over  it;  that,  Mrs. 
Johnson  being  deceased,  Mr.  Johnson  appointed  the 
appellant  guardian  of  the  child,  as  authorized  by  the 
statute  of  Dakota,  in  his  will;  that  the  appellant  has 
cared  for  the  child,  in  his  home  in  Dakota,  since  the 
death  of  Mr.  Johnson ;  and  that  he  is  a  fit  person  to  be 
guardian,  and  has  petitioned  the  district  court  of  Des 
Moines  county  to  appoint  him.  This  is  a  contest 
between  Mr.  Sturgis  and  Mr.  Diggs  for  the  appoint- 
ment, and,  under  the  facts  alleged,  Mr.  Diggs  has  a 
right  to  be  heard.  The  order  was  against  his  protest, 
and  against  his  appointment.  He  certainly  has  the 
right  to  have  his  claims  considered.  The  motion  to 
dismiss  the  appeal  is  overruled. 

II.     The  appellant's  first  complaint   is    that  the 
court  erred  in  striking  his  remonstrance.     This  remon- 
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3  . .         strance  is  solely  against  the  jurisdiction  of 

^Jtamema^r     the  court,  and  is  grounded  upon  the  fact 
guardians.       ^at  t^e  appeyant  was  appointed  guardian 

of  this  minor  in  the  will  of  Mr.  Johnson,  as  authorized 
by  the  laws  of  Dakota.  It  is  alleged  in  the  petition, 
and  found  by  the  court,  that  Mr.  Johnson  was  a  resi- 
dent of  Des  Moines  county,  Iowa,  at  the  time  of  his 
death.  It  is  further  found  that  his  last  will  and  testa- 
ment was  duly  admitted  to  probate  in  that  county,  as 
the  place  of  his  residence,  and  principal  administration 
granted  on  the  estate.  The  residence  of  Mr.  Johnson 
being  in  Des  Moines  county,  that  was  the  domicile  of 
the  child,  and  the  court  of  that  county  had  jurisdiction 
to  appoint  a  guardian  of  its  person,  though  it  was  not 
at  the  time  residing  in  the  county.  Jenkins  v.  Clark,  71 
Iowa,  552.  Testamentary  guardianship'  is  not  author- 
ized by  our  present  Code.  It  was  allowed  under  the 
Code  of  1851,  section  1492,  and  under  the  revision  of 
1860,  section  2544,  but  was  omitted  from  the  Code  of 
1873,  though  recommended  by  the  Code  commissioners. 
The  Code,  section  47,  repealed  all  prior  public  and  gen- 
eral statutes.  The  Codes  of  1851  and  1860  were  the 
same,  and  were  enactments  of  the  common  law  on  this 
subject,  and  hence  their  repeal  could  not  have  the 
effect  of  reinstating  the  common  law.  To  so  hold 
would  be  to  deny  any  effect  to  the  repeal.  In  Burger 
v.  Frakes,  67  Iowa,  460,  it  is  said  " that  the  law  pre- 
scribes that  a  parent  may  provide  by  will  for  the  care 
and  custody  of  a  minor  child.' y  This  is  certainly  true, 
but  not  as  against  the  right  of  the  proper  court  to 
appoint  a  guardian.  It  is  not  a  recognition  of  the  right 
of  a  parent  to  appoint  a  guardian  by  will.  If  Mr. 
Johnson  had  continued  to  reside  in  Dakota  to  the  time 
of  his  death,  and  the  domicile  of  this  child  had  been  in 
that  state,  the  testamentary  appointment  of  the  appel- 
lant under  the  laws  of  that  state  might  be  a  sufficient 
plea  against  the  jurisdiction  of  the  courts  of  this  state 
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to  appoint  a>  guardian ;  but,  as  the  residence  of  Mr. 
Johnson  was  in  Des  Moines  county,  and  as  the  domi- 
cile of  the  child  was  that  of  the  parent,  the  testamen- 
tary appointment  of  the  appellant  under  the  laws  of 
Dakota  did  not  deprive  the  district  court  of  Des  Moines 
county  of  jurisdiction  to  appoint  a  guardian.  It  follows 
from  this  conclusion  that  there  was  no  error  in  striking 
the  appellant's  remonstrance. 

III.  The  appellant's  other  assignments  of  error 
are  that  the  court  erred  in  appointing  the  petitioner 
*.  — • — ■:  .      guardian  of  the  person  of  said  minor,  in 

matters  to  be      ^  *  7 

considered.  not  appointing  him  guardian  of  the  person 
and  estate,  and  in  refusing  to  take  evidence  to  determine 
whether  or  not  said  child's  welfare  would  be  better 
promoted  in  his  care,  or  in  the  care  of  the  petitioner. 
The  record  shows  that  the  cause  came  on  for  hearing 
upon  the  motion  to  strike  the  appellant's  remonstrance. 
"The  court,  upon  hearing  the  arguments  of  counsel, 
grants  said  motion,  and  thereupon  made  and  caused  to  be 
entered  the  following  order  and  judgment  in  said  cause." 
The  judgment  finds  that  the  petitioner  is  father  of 
the  minor,  a  citizen  and  resident  of  Iowa,  and  a  fit  person 
to  be  appointed  guardian.  "We  will  presume,  in  favor 
of  the  court's  findings,  that  legal  evidence  authorizing 
the  decree  was  introduced,  and  considered  by  the 
court."  Henry  v.  Evans,  58  Iowa,  560.  While  we 
think  the  nomination  in  the  will  of  a  party  as  guardian 
should  receive  full  consideration  in  the  selection  of  a 
guardian,  yet  the  fact  that  appellant  was  a  nonresident 
of  the  state  was  a  sufficient  reason  why  he  should  not 
be  appointed.  The  selection  of  a  guardian  is,  of  neces- 
sity, largely  within  the  discretion  of  the  court  appoint- 
ing, and  it  is  only  where  there  is  a  clear  abuse  of  that 
discretion  that  this  court  will  interfere.  There  is  noth- 
ing in  this  record  to  show  that  the  discretion  was 
abused,  and  the  order  and  judgment  of  the  district 
court  are  affirmed. 
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~W    136  < 
119    ». 

i26  SI     Q-.  W.  Makquabdt  &  Sons,  Appellees,  v.  B.  Mason, 

126    690\ 

I  87  i36i  Jr.,  e£  aZ.,  Appellants. 

Exemptions:  property  purchased  with  pension  money.  Property 
purchased  by  a  pensioner  wjth  his  pension  money  is  exempt  from  the 
payment  of  his  debts;  and  if  he  gives  the  money  to  his  wife,  and  she 
buys  property  with  it,  such  property  is  in  her  hands  exempt  from  his 
debts,  whether  the  gift  be  regarded  as  a  valid  one  or  not.  Robinson, 
C.  J.,  and  Kinne,  J.,  dissenting. 

Appeal  from  Iowa  District  Court. — Hon.  S.  H.  Fairall, 

Judge. 

Saturday,  January  21, 1893. 

This  is  an  action  in  equity,  by  creditors'  bill,  by 
which  it  is  sought  to  subject  certain  property,  the  legal 
title  to  which  is  in  the  name  of  the  defendant,  L.  A. 
Mason,  to  the  payment  of  a  judgment  against  the 
defendant,  B.  Mason,  Jr.  The  defendant,  L.  A. 
Mason,  is  the  wife  of  B.  Mason,  Jr.  There  was  a 
decree  for  the  plaintiffs,  from  which  the  defendants 
appeal. — Reversed. 

Hedges,  Rumple  &  Lake,  for  appellants. 

No  appearance  for  appellees. 

Eothrock,  J. — It  was  conceded  upon  the  hearing 
in  the  district  court  that  the  defendant,  B.  Mason,  Jr., 
is  insolvent,  and  that  he  has  been  in  that  financial  con- 
dition since  the  twenty-fourth  day  of  February,  1885, 
at  which  time  he  made  an  assignment  for  the  benefit  of 
his  creditors.  His  wife  is  now  the  owner  of  certain 
real  estate  and  a  stock  of  goods.  The  decree  of  the 
district  court  dismissed  the  plaintiff's  petition  as  to  all 
of  the  property  excepting  a  certain  tract  of  land  of  ten 
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acres,  which  it  was  decreed  should  be  subjected  to  the 
payment  of  the  plaintiff's  judgment.  The  correctness 
of  this  part  of  the  decree  is  the  only  question  involved 
in  this  appeal. 

It  appears  from  the  evidence  that  on  the  twenty- 
eighth  day  of  April,  1888,  B.  Mason,  Jr.,  received  a 
pension  certificate  or  draft  from  the  United  States  for 
the  sum  of  eleven  hundred  and  forty-two  dollars,  on 
account  of  his  service  as  a  soldier  in  the  war  of  the 
Rebellion.  This  draft  or  voucher  was  on  the  same  day 
assigned  by  him  to  the  Iowa  County  Bank.  In  con- 
sideration of  said  assignment,  he  received  for  the  draft 
a  written  instrument  payable  to  the  order  of  the 
defendant,  L.  A.  Mason,  which  instrument  was  in  these 
words: 

"$700.00. 
"Iowa  County  Bank,  Victor,  Iowa,  April  28th,  1888. 

"Pay  to  the  order  of  L.  A.  Mason  seven  hundred 
dollars.  Thomas  Williams.   . 

"To  Metropolitan  Bank,  Chicago.     No.  34034.' ' 

On  the  same  day  he  delivered  the  said  draft  to  bis 
wife,  and  she  kept  it  in  her  possession  until  the 
twentieth  day  of  May,  1888,  when  she  gave  it  to  her 
husband,  and  requested  him  to  draw  the  money  on  it 
for  her.  She  was  advised  that  it  was  necessary  that 
she  should  sign  her  name  on  the  back  of  the  draft. 
There  being  no  pen  and  ink  in  her  house,  she  directed 
her  husband  to  sign  it  at  the  bank,  which  he  did,  in 
these  words:  "L.  A.  Mason.  Per  B.  Mason. "  He 
drew  the  money,  and  paid  it  to  her;  and  on  the  ninth 
day  of  July,  1888,  she  gave  her  husband  four  hundred 
dollars  of  this  money  to  apply  on  the  purchase  of  the 
ten  acres  of  land  in  controversy,  and  on  the  same  day 
he  paid  the  said  sum  on  the  purchase  of  said  land,  and 
a  conveyance  thereof  was  made  from  the  vendor  to  the 
defendant,  L.  A.  Mason.  The  draft  on  the  Metropoli- 
tan National  Bank  of  Chicago,  was  taken  payable  to 
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the  order  of  the  wife,  and  was  intended  by  thfe  husband 
as  a  gift  to  her.  It  is  not  necessary  to  determine- 
whether  or  not  this  was  a  valid  gift.  If  it  was  not 
valid,  the  money  remained  the  property  of  the  husband 
and  was  exempt  from  the  payments  of  debts;  and  he 
could  have  purchased  the  land  in  controversy,  and  held 
it  exempt  from  his  debts.  It  was  held  in  the  recent 
case  of  Crow  v.  Brown,  81  Iowa,  344,  that  property 
purchased  by  a  pensioner  with  his  pension  money  ia 
exempt  from  the  payment  of  his  debts.  That  case  was 
determined  in  this  court  at  about  the  time  of  the  trial 
of  this  cause  in  the  court  below,  which  probably 
accounts  for  the  decree,  which  followed  previous  hold- 
ings of  this  court,  and  to  our  minds  it  is  an  explanation 
of  the  failure  of  counsel  for  appellee  to  appear  in  thia 
court. 

The  decree  of  the  district  court  is  bevebsed. 

Robinson,  C.  J.,  and  Kinne,  J.,  dissenting. 


Des  Moines  County  Agbicultubal  Society,  Appellee,. 
tg  l45  v.  Wm.  Tubbessing,  Appellant. 

Right  of  Way:  deed:  construction.  By  a  written  agreement 
signed  by  the  patties  hereto,  the  plaintiff,  in  consideration  of  the 
right  of  way  "granted"  to  it  for  a  railroad  track  to  connect  its  fair 
grounds  with  the  main  line  of  an  established  railroad,  agreed  to  pay 
to  the  defendant  two  hundred  dollars  per  year  for  the  term  of  five 
year 8.  Held,  that  it  was  a  conveyance  of  a  perpetual  right  of  way, 
and  not  a  mere  lease  for  the  term  of  five  years. 

Appeal  from  Des  Moines  District  Court. — Hon.  James- 
D.  Smythe,  Judge. 

Satubday,  Januaby  21,  1893. 

The  following  instrument  was  executed  by  the 
parties  to  this  suit: 
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"This  agreement,  made  this  fifth  day  of  Septem- 
ber, 1884,  between  Wm,  Tubbesing,  party  of  the  first 
part,  and  the  Des  Moines  County  Agricultural  Society, 
party  of  the  second  part,  witnesseth,  that  in  considera- 
tion of  the  right  of  way  granted  by  Wm.  Tubbesing, 
party  of  the  first  part,  to  the  Des  Moines  Agricultural 
Society,  party  of  the  second  part,  for  the  purpose  of 
building  a  railroad  track  connecting  the  Des  Moines 
county  fair  grounds  with  the  main  track  of  the  C,  B. 
&  Q.  railroad,  said  track  to  run  along  the  west  end  of 
the  north  half  of  the  northwest  quarter  of  section  31, 
and  the  west  half  of  the  southwest  quarter  of  section 
30,  township  70,  range  2  west,  until  it  reaches  the  hol- 
low near  the  railroad  track,  and  there  follow  said 
hollow  as  near  as  practicable ;  that  said  society  hereby 
promises  and  agrees  to  pay  said  Wm.  Tubbesing  the 
sum  of  two  hundred  dollars  per  year  for  the  term  of 
five  years,  the  first  payment  to  be  made  on  or  before 
the  day  on  which  the  first  train  passes  over  said  right 
of  way.  Wm.  Tubbesing. 

"The  Des  Moines  County  Agricultural  Society, 

"By  C.  C.  Fowler,  Sec." 

The  payments  by  the  plaintiff  were  made  accord- 
ing to  the  terms  of  the  agreement.  After  the  expira- 
tion of  five  years  the  defendant  denied  the  right  of  the 
plaintiff  to  further  occupy  the  right  of  way,  and  this 
action  is  to  enjoin  him  from  interfering  with  the  rail- 
road constructed  thereon,  or  the  plaintiff  in  the  use 
thereof.  The  record  presents  the  question  whether  the 
instrument  should  be  construed  as  a  permanent  grant 
of  the  right  of  way,  or  a  temporary  grant  or  lease  for 
the  period  of  five  years.  At  the  trial  in  the  district 
court  the  right  of  way  was  decreed  perpetual,  and  relief 
granted  accordingly.  The  defendant  appeals. — 
Affirmed. 

Seerley  <&  Clark  and  P.  Henry  Srnyth,  for  appellant. 
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No  appearance  for  appellee. 

Gbanger,  J. — A  contention  in  the  case  is  as  to  the 
proper  meaning  to  be  given  the  word  "granted"  in  the 
written  instrument.  The  term  "grant,"  in  law,  was 
originally  applied  to  the  conveyance  of  incorporeal 
hereditaments  only.  In  modern  use  it  has  a  far  more 
extended  application,  and  is  said  to  be  applied  where 
anything  is  granted  or  passed  from  one  to  another.  3 
Wood  on  Conveyances,  7 ;  3  Washburn  on  Real  Prop- 
erty, 375.  In  9  Am.  and  Eng.  Encyclopedia  of  Law,  44, 
it  is  said :  "A  grant  of  real  property  is  a  conveyance  by 
deed.  A  grant  of  personal  property  is  a  conveyance, 
with  or  without  writing,  upon  a  consideration,  and 
accompanied  by  a  transfer  of  possession."  We  may 
properly  conclude  that  its  meaning,  in  particular  cases, 
is  to  be  determined  from  its  connection  and  the  manner 
of  its  use.  Ordinarily  the  grant  of  a  thing  for  a  con- 
sideration is  a  sale  of  it.  In  such  a  connection  the 
word  "grant"  ha's  no  more  apt  synonym  than  the  word 
"convey."  We  think  the  meaning  of  the  instrument 
would  not  be  changed  if  the  word  "convey"  was  sub- 
stituted for  the  word  "grant,"  and  it  is  not  to  be  doubted 
that  a  leasehold  interest  could  be  conveyed  or  granted. 
By  our  law  it  is  provided  that  "for  a  deed  in  fee  simple 
without  warranty  the  following  form,  or  its  equivalent, 

is  sufficient:     'For  the  consideration  of dollars,  I 

hereby  convey  to  A.  B.  the  following  tract  of  land, 
[describing  it].'"  Code,  section  1970.  But  in  this 
case  the  instrument  expresses  what  is  granted  or  con- 
veyed. It  is  a  right  of  way,  for  railway  purposes,  to 
and  from  the  plaintiff's  grounds.  If  this  grant  had 
been  made  to  the  railway  company  when  constructing 
its  road,  what  would  be  its  effect!  Could  it  then  be 
said  that  the  limitation  as  to  the  time  of  payments  was 
a  limitation  upon  the  right  of  way  as  to  the  time  of  its 
use?     We  think  it  would  then  be  regarded  as  a  perma- 
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nent  grant  to  the  use  of  the  company,  as  is  the  case  in 
the  general  construction  of  railway  lines.  We  are 
unable  to  find  a  single  instance  where  the  word  "grant" 
is  construed  as  "lease,"  without  other  words  to  control 
its  meaning.  We  see  nothing  on  the  face  of  the  instru- 
ment to  indicate  that  the  plaintiff  company  was  to  be 
limited  as  to  the  time  of  occupancy.  The  clause  as  to 
payments  does  not  specify  that  they  are  for  the  use  of 
the  land  or  right  of  way,  but  that  they  are  in  consider- 
ation of  the  grant.  We  are  without  doubt  that  on  the 
face  of  the  instrument  there  was  an  absolute  convey- 
ance of  the  right  of  way. 

The  answer  contains  averments  that  the  written 
instrument  was  obtained  by  fraudulent  representations, 
and  also  that,*  if  it  is  held  to  grant  other  rights  than 
a  leasehold  interest  for  five  years,  it  was  signed  under 
a  misapprehension  and  mistake,  and  asks  that  it  be 
re-formed  to  conform  to  the  intention  of  the  parties. 
It  is  sufficient  to  say  that  the  testimony  is  entirely 
insufficient  to  establish  either  the  fraud  or  mistake. 
Viewed  in  the  light  of  the  purposes  of  the  conveyance, 
the  appellee's  theory  is  the  more  reasonable,  and 
there  is  nothing  to  show  bad  faith  on  the  part  of  the 
company,  which  must  be  shown  to  establish  fraud. 
As  to  the  mistake,  to  justify  a  re-formation,  it  must 
have  been  mutual,  and  such  a  fact  is  not  established. 
There  are  two  witnesses  on  each  side  of  the  question, 
and  the  most  that  can  be  said  is  that  there  is  a  plain 
conflict;  and  while,  in  some  respects,  the  defendant's 
witnesses  seem  more  positive,  their  statements,  on  the 
whole,  are  not  of  greater  weight.  Such  evidence  is  not 
sufficient  to  re-form  a  written  contract. 

The  judgment  of  the  district  court  is  affirmed. 
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i87  i42i    The  State  of  Iowa,  Appellee,  v.  E.  H.  McGuire, 


88    726 


Appellant. 

1.  Assault  With  Intent  to  Commit  Manslaughter:  stat- 
utory offense.  Assault  with  intent  to  commit  manslaughter  is  one 
form  of  crime  defined  by  section  3876  of  the  Code,  which  provides 
that  "if  any  person  assault  another  with  intent  to  commit  any  felony 
or  crime  punishable  by  imprisonment  in  the  penitentiary  *  *  * 
he  shall  be  punished/'  etc. 

2.  Indictment:  date  of  presentment:  presumption.  Where  the 
indorsement  upon  an  indictment  recited  that  it  was  presented  to  the 
court  "at  the  May  term,  189-/'  and  was  filed  the  eighth  day  of 
May,  1891,  held,  that  the  presumption  was  that  it  was  found  and 
presented  at  the  May  term,  1891,  and  that  a  motion  to  vacate  it 
because  it  did  not  show  the  year  and  term  at  which  it  was  found  was 
properly  overruled. 

3.  Criminal  Law:  change  of  venue:  certification  of  papers. 
When  a  change  of  venue  is  taken  in  a  criminal  case,  it  is  the  duty  of 
the  clerk,  under  section  4377  of  the  Code,  to  transmit  the  original 
indictment  and  minutes  of  testimony  taken  before  the  grand  jury  to 
the  court  where  the  case  is  to  be  tried,  and  no  certification  of  these 
papers  by  him  is  required.  Sections  4293  and  4294  of  the  Code,  pro- 
viding that  these  papers  shall  be  filed  by  the  clerk  "and  remain  in 
his  office  as  a  record/'  are  not,  when  properly  considered,  in  conflict 
with  the  above. 

Appeal  from  Benton  District   Court. — Hon.  John  It. 
Caldwell,  Judge. 

Saturday,  January  21, 1893. 

Indictment  for  an  assault  with  intent  to  commit 
manslaughter.  Verdict  of  guilty,  and  a  judgment  from 
which  the  defendant  appealed. — Affirmed. 

Tom  H.  Milner,  for  appellant. 

John  Y.  Stone ,  Attorney  General,  and  Thos.  A. 
Cheshire,  for  the  State. 
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Granger,  J. — I.     The  indictment  is  assailed  by 

demurrer,  on  the  ground  that,  under  the  law,  there 

lu     is    no   such  crime    as    an    assault    with 

1.  Assault  with 

mu  ma"  com"  in*en*  *°  commit  manslaughter.  Man- 
HSSlotjs  slaughter  is  a  crime  by  an  express  pro- 
offense.  vision  of  the  Code,  section  3856,  and  pun- 

ishable by  imprisonment  in  the  penitentiary,  which 
makes  it  a  felony.  The  query  is,  is  an  unlawful  act 
involving  intent  to  commit  such  a  crime  punish- 
able in  the  same  manner?  If  it  is,  it  is  a  felony 
and  hence  indictable.  By  Code,  section  3876,  it  is 
provided:  "If  any  person  assault  another  with  intent 
to  commit  any  felony  or  crime  punishable  by  imprison- 
ment in  the  penitentiary  where  the  punishment  is  not 
otherwise  prescribed,  he  shall  be  punished  by  impris- 
onment in  the  penitentiary  not  more  than  five  years, 
or  by  fine  not  exceeding  five  hundred  dollars,  and 
imprisonment  in  the  county  jail  not  more  than  one 
year . ' '  The  language  of  the  section  specifically  provides 
that  an  assault  with  intent  to  commit  any  crime  pun- 
ishable by  imprisonment  in  the  penitentiary  is  an 
indictable  offense.  Manslaughter  is  a  crime  so  punish- 
able, and,  to  our  minds,  the  conclusion  is  unavoidable 
that  an  assault  with  intent  to  commit  manslaughter  is 
plainly  comprehended  by  the  language  of  the  section, 
and  made  an  offense  punishable  as  a  felony,  and  there- 
fore indictable. 

The  case  of  State  v.  White,  45  Iowa,  325,  received 
unusually  careful  consideration,  as  will  be  seen  by  a 
reference,  also,  to  same  case  in  41  Iowa,  316.  In  that 
<jase,  as  at  last  reported,  it  is  said:  "Under  section 
3876,  an  assault  with  intent  to  commit  manslaughter 
may  be  indicted  and  punished,"  We  are  told  in  argu- 
ment that  the  expression  is  but  a  dictum,  and  not  con- 
trolling, because  in  that  case  the  indictment  was  for  an 
assault  with  intent  to  commit  murder,  and  the  con- 
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viction  only  of  an  assault  with  an  intent  to  commit 
manslaughter.  In  this  case  the  point  is  definitely- 
presented  as  to  the  validity  of  an  indictment  for  such 
an  offense.  There  could  be  no  dispute  but  that  the 
question  was  presented  in  that  case  of  their  being, 
under  the  law,  such  an  offense  for  which  there  could 
be  a  conviction  and  punishment,  and  we  think  a  proper 
determination  of  such  questions  necessarily  leads  to 
the  question  whether  or  not  such  an  offense  is  properly 
presentable  by  indictment.  We  can  kardly  conceive 
of  a  reason  for  the  conclusion  that  a  conviction  could 
be  sustained  of  aa,  assault  to  commit  manslaughter 
where  the  indictment  charged  an  assault  with  intent  to 
commit  murder,  if  the  facts  upon  which  the  conviction 
was  sustained  would  not  sustain  an  indictment  for 
such  an  offense.  We  think  the  precise  question  now 
presented  was  properly  determined  in  State  v.  White. 
The  appellant  presents  an  argument  leading  to  the 
conclusion  that  the  intent  necessary  to  the  crime 
charged  is  the  same  as  malice  essential  to  murder,  and 
it  is  said:  ' 'There  is  no  method  of  reasoning  whereby 
the  human  mind  can  form  an  intent  to  assault  another 
with  intent  to  kill  him,  and  come  or  fall  short  of  assault 
with  intent  to  commit  murder."  That  a  person  may, 
without  malice,  unlawfully  and  intentionally  take  the 
life  of  another,  is  to  our  minds  too  plain  a  proposition 
to  admit  of  dispute.  Such  a  taking  of  human  life  is  not 
murder;  it  is  manslaughter.  The  intent  to  take  life  is 
not  necessarily  an  element  of  the  crime.  It  may,  how- 
ever, be  committed  with  such  an  intent;  and  when  an 
assault  with  such  intent  is  made,  and  there  is*  a  failure 
to  .take  life,  we  have  the  offense  charged.  The  fact 
that  manslaughter  may  be  committed  under  such  cir- 
sumstances  as  not  to  involve  an  intent  to  take  life  does 
not  reach  the  question  under  consideration;  for,  if  it 
may  be  committed  with  such  intent,  the  argument  has 
application  only  to  the  proofs  necessary  to  convict. 
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II.  On  the  indictment  is  the  following:  ' 'Pre- 
sented to  the  district  court  of  the  state  of  Iowa,  within 
2.  iNDicTMKrr:     an(*  for  the  county  of  Iowa,  at  the  May 

^tm0efnpt'e'     term  thereof,    189-,  by  the   foreman    of 
presumption.    ^  gran(j  jury  0£  g^  g^^  wjthin  and 

for  said  county,  at  said  term,  in  open  court,  in  the 
presence  of  the  grand  jury,  and  filed  by  the  clerk  of 
said  court,  this  8th  day  of  May,  A.  D.  1891.  M.  A. 
Simmons,  Clerk  of  the  District  Court,,  Iowa  Co.,  la." 
The  district  court  overruled  a  motion  to  vacate  the 
indictment  because  it  failed  to  show  the  year  and  term 
of  court  at  which  it  was  found.  The  point  is  made 
with  reference  to  the  figures  "189-."  There  is  no 
error  in  the  ruling.  The  law  requires  that,  when  an 
indictment  is  found,  it  shall  be  presented  to  the  court, 
and  filed  by  the  clerk.  Code,  section  4293.  There 
was  a  failure  to  fill  a  blank,  to  complete  a  date  that  it 
was  not  necessary  to  particularly  specify,  the  presump- 
tion being  that  the  finding  of  the  indictment  was  of 
the  term  at  which  it  was  presented  to  the  court  and 
filed.  The  date  in  that  particular  is  specific  and  cer- 
tain There  is  no  requirement  of  the  statute  that  the 
other  date  should  be  specified. 

III.  The  indictment  was  found  in  Iowa  county, 
and  the  venue  changed  to  Benton  county.  There  is 
m  „          ,        but  one  defendant  and  the  clerk  of  Iowa 

8.  Criminal  law:  m    # 

SeSSffoertifl-  c°unty   transmitted    the  original  papers 

p£pera?f         and  a  certified  copy  of  all  entries  in  the 

cause  to  Benton  county.     The  defendant 

objected  to  arraignment,  because  the  indictment  and 

the  minutes  of  testimony  taken  before  the  grand  jury 

were  not  certified  to  by  the  clerk.     The  law  makes  no 

such  a  requirement.     In  such  a  case  it  is  the  duty  of 

the  clerk  to  transmit  the  original  papers  on  file  in  the 

case,  preserving  a  transcript  of  the  same  filed  in  his 

office,  and  also  transmit  a  certified  copy  of  all  record 

entries.     Code,   section   4377.    It   is  urged  that    the 
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indictment  and  minutes  of  the  testimony  should  have 
been  identified  by  the  clerk.  They  were  the  originals, 
and  transmitted  as  such.  No  further  identification  was 
required.  If  the  defendant  doubted  their  authenticity, 
they  were  open  to  verification  by  comparison  with  the 
preserved  record  in  Iowa  county,  a  certified  copy  of 
which  was  obtainable.  Sections  4293  and  4294  of  the 
Code  provide  that  the  indictment  and  minutes  of  testi- 
mony taken  befpre  the  grand  jury  must  be  presented  to 
the  court,  be  filed  by  the  clerk,  "and  remain  in  his 
office  as  a  record.' '  Section  4377,  as  before  stated, 
provides  in  a  case  like  this,  where  the  venue  is 
changed,  that  the  original  indictment  and  minutes  of 
testimony  shall  be  transmitted  to  the  county  to  which 
the  change  is  granted,  and  it  is  urged  that  the  sections 
are  in  direct  conflict,  and  that  the  clerk  "can't  follow 
both,"  and  that  in  either  case,  the  papers  "should  be 
identified  by  proper  certification,  and  not  to  do  so  is 
fatal  to  their  use."  We  think  the  different  provi- 
sions of  the  statute,  when  considered  together  with  the 
purposes  of  their  enactment  in  view,  are  not  in  conflict; 
but,  even  if  so,  there  is  nothing  in  the  results  preju- 
dicial to  the  defendant.  Nothing  in  the  case  in  any  way 
indicates  that  he  has  not  been  tried  upon  a  genuine 
record.  We  are  not  to  regard  errors  that  do  not  affect 
substantial  rights.     Code,  section  4538. 

There  are  some  complaints  of  the  instructions 
given,  but  the  points  argued  are,  in  the  main,  those  we 
have  considered  on  the  objections  to  the  indictment. 
The  instructions,  on  their  face,  show  no  reversible  error, 
and,  as  the  testimony  is  not  in  the  record,  their  appli- 
cability to  the  case  is  not  to  be  considered, 

The  judgment  is  affirmed. 
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John  Conners,  Administrator,  Appellee,  v.  Burling- 
ton, Cedar  Rapids  &  Northern  Railway 
Company,  Appellant. 

1.  Railroads:  injury  to  brakeman:  contributory  negligence  by 
violation  op  rules:  INSTRUCTIONS  to  jury.  In  an  action  against 
the  defendant  for  killing  one  of  its  brakemen  by  the  negligent  derail- 
ment of  a  train,  held,  that  the  court  properly  refused  to  instruct  the 
jury  that,  even  if  the  decedent  did  not  contribute  to  the  cause  of  the 
derailment,  yet,  if  he  was  killed  by  voluntarily  remaining  in  the  cab 
of  the  locomotive,  in  violation  of  the  defendant's  rules  and  regula- 
tions, and  thus  contributed  to  his  own  death,  the  verdict  should  be 
for  the  defendant,  since  such  instruction  ignored  the  fact  that  such 
rules  and  regulations  may  not  have  been  known  to  the  decedent. 

2.  :  :  duty  to  avoid  results  op  negligence:  instruc- 
tions to  jury.  In  such  action,  the  court  instructed  the  jury  that,  if 
the  brakeman  remained  in  the  engine  cab  in  violation  of  the  regula- 
tions of  the  defendant,  and  until  it  was  too  late  for  him,  by  applying 
the  brakes,  to  slacken  the  speed  of  the  train  sufficiently  to  avert  the 
accident,  and  the  engineer  knew  the  fact,  and  could,  by  the  exercise 
of  ordinary  care,,  have  averted  the  accident,  but  failed  to  do  so,  the 
negligence  of  the  brakeman  would  not  defeat  a  recovery.  Held,  that 
the  instruction  was  properly  given,  since  the  evidence  showed  that 
the  engineer  knew  the  facts,  but  made  no  effort  to  reduce  the  speed 
of  the  train. 

Appeal  from  IAnn  District  Court. — Hon.  J.  H.  Preston, 

Judge. 

Saturday,  January  21, 1893. 

Action  to  recover  damages  resulting  from  the 
death  of  the  plaintiff's  intestate,  which  is  alleged  to 
have  been  caused  by  negligence  on  the  part  of  the 
defendant.  There  was  a  trial  by  jury,  and  a  verdict 
and  judgment  in  favor  of  the  plaintiff.  The  defendant 
appeals  .—Affirmed. 
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S.  K.  Tracy  and  J.  C.  Leonard,  for  appellant. 
Eickel  &  Crocker,  for  appellee. 

Robinson,  C.  J. — At  the  time  of  his  death  the 
decedent,  Michael  Conners,  was  in  the  employment  of 
the  defendant  as  head  brakeman  on  one  of  its  freight 
trains.  On  the  night  of  the  thirtieth  day  of  October, 
1885,  his  train  approached  Northwood  from  the  north; 
and  at  or  near  a  point  where  the  main  track  curves, 
and  a  switch  is  connected  with  it,  the  engine  and  nine 
cars  were  thrown  from  the  track,  and  Conners,  who 
was  riding  in  the  engine  cab,  was  killed.  When  found, 
his  neck  was  broken,  his  head  and  neck  were  badly 
bruised  and  cut,  but  there  was  no  indication  of  scalding 
or  burning  found  on  the  body.  The  plaintiff  claims 
that  the  rails  on  the  track  and  switch  did  not  come 
together  properly,  and  that  there  was  a  dangerous  pro- 
jection of  the  rails  at  the  point  of  connection;  that  the 
engine  was  new  and  stiff,  difficult  to  control,  and  unsafe 
in  passing  over  curves  and  switches  at  a  high  rate  of 
speed;  that  at  the  time  of  the  accident  the  train  was 
being  run  at  a  high  and  dangerous  rate  of  speed,  in 
violation  of  the  rules  of  the  defendant,  and  that  the 
accident  and  consequent  death  of  Conners  resulted 
from  these  causes.  It  is  further  claimed  that  the 
defendant  was  negligent  in  permitting  the  alleged 
defect  in  the  track  to  exist,  in  using  an  engine  not 
adapted  to  the  track  nor  easily  controlled,  and  in 
running  its  trains  at  too  high  a  rate  of  speed.  The 
defendant  denies  the  charge  of  negligence,  and  alleges 
that  the  death  of  Conners  was  the  result  of  his  own 
negligence.  This  is  the  third  appeal  which  has  been 
taken  in  this  cause.  The  opinions  filed  on  the  former 
appeals  will  be  found  in  71  Iowa,  490,  and  74  Iowa, 
383. 

I.  The  evidence  tended  to  show  that  it  was  con- 
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trary  to  the  rules  of  the  defendant,  and  dangerous,  to 
i.  railroads:  run  ^s  freight  trains  through  stations  and 
bMUk£m2n:  ■  over  switch  connections  at  a  higher  rate 
SeKiiK^ntc°eIIy  of  speed  than  eight  miles  an  hour;  and 
nueS1:  ins?rac-  that,  when  the  train  in  question  reached 
the  place  of  the  accident,  it  was  being  run 
at  the  rate  of  twenty-five  or  thirty  miles  an  hour.  The 
evidence  as  to  the  place  Conners  should  have  occupied 
when  his  train  reached  the  vicinity  of  the  accident  was 
conflicting,  but  some  of  it  tended  to  show  that  he 
should  have  been  at  the  brakes  on  cars  near  the  engine. 
In  that  condition  of  the  evidence  the  defendant  asked 
the  court  to  instruct  the  jury  as  follows:  "Even  if 
Conners  did  not  contribute  to  the  cause  of  the  derail- 
ment of  the  train,  yet  if  he,  by  voluntarily  remaining 
in  the  cab  of  the  locomotive,  in  violation  of  defend- 
ant's rules  or  regulations,  was  killed  by  remaining  in 
the  cab,  and  thus  contributing  to  his  own  death,  then 
your  verdict  should  be  for  defendant."  The  instruc- 
tion was  defective,  in  ignoring  the  fact  that,  if  the 
rules  or  regulations  to  which  it  referred  were  as  claimed 
by  the  defendant,  they  may  have  not  been  known  to 
the  decedent.  The  eighth  paragraph  of  the  charge 
given  incorporated  the  substance  of  the  instruction 
refused,  with  the  further  condition  that  to  defeat  a 
recovery  the  rules  or  regulations  must  have  been  known 
to  the  decedent.  We  think  the  statement  of  the  law 
thus  given  was  correct,  as  applied  to  the  facts  in  this 
case.  It  is  said  that  certain  paragraphs  of  the  charge 
are  erroneous,  and  in  conflict  with  the  eighth  and 
other  paragraphs.  An  examination  of  the  entire 
charge  satisfies  us  that  this  objection  is  not  well 
founded.  The  paragraphs  criticised  were  designed  to 
meet  different  theories  in  regard  to  the  effect  of  the 
evidence,  and  were  correct. 

II.  The  eleventh  paragraph  of  the  charge  instructed 
the  jury,  in  effect,  that,  if  Conners  remained  in  the 
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2. : :        engine  cab,  in  violation  of  the  regulations 

?eU8t?iuo7°,d  of  the  defendant,  until  it  was  too  late  for 
Sfsuwfuons  him,  by.  applying  the  brakes,  to  have 
to  ury.  slackened  the  speed  of  the  train    suffi- 

ciently to  avert  the  accident,  and  that  the  engineer 
knew  the  fact,  and  could,  by  the  exercise  of  ordinary 
care,  have  averted  the  accident,  but  failed  to  do  so, 
then  the  negligence  of  Conners  would  not  defeat  a 
recovery.  The  defendant  contends  that  there  was  no 
evidence  upon  which  to  base  that  portion  of  the  charge. 
The  engineer  knew  that  Conners  was  not  in  a  position 
to  set  the  brakes,  and  that  the  train  was  approaching 
the  station  of  Northwood  at  too  high  a  rate  of  speed, 
but  he  failed  to  shut  off  steam,  and  the  jury  might 
have  found  that  he  did  not  signal  for  brakes.  It  is 
true  he  might  not  have  anticipated  the  very  accident 
which  occurred,  but  he  knew  that  the  rate  of  speed 
was  dangerous,  and  that  it  might  cause  an  accident  of 
some  kind  at  the  switch  or  curve,  or  in  passing  through 
the  station,  and  it  was  his  duty  to  use  at  least  ordinary 
care  to  guard  against  it.  The  conductor  and  rear 
brakeman  were  setting  brakes,  and  had  set  several 
before  the  accident  occurred.  Had  the  engineer  used 
the  appliances  at  his  command  to  reduce  the  rate  of 
speed  when  he  saw  that  Conners  was  not  setting  brakes, 
the  accident  might  perhaps  have  been  avoided. 

III.  The  appellant  insists  that  the  court  erred  in 
permitting  one  Parsons  to  testify  in  regard  to  the 
probability  that  the  engine  would  be  derailed  by  the 
alleged  defect  in  the  switch  connection.  The  addi- 
tional abstract  shows,  however,  that  no  objection  was 
made  to  the  testimony;  therefore  no  question  in  regard 
to  it  is  before  us.  Objections  in  addition  to  those 
already  considered  are  made  to  portions  of  the  charge, 
mainly  on  the  ground  that  they  were  not  authorized 
by  the  evidence.  Without  pointing  out  such  objec- 
tions more  definitely,  it  is  sufficient  to  say  that  the 
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charge,  so  far  at  least  as  it  has  been  questioned  on  this 
appeal,  is  correct,  and  applicable  to  the  facts  of  the 
case  as  disclosed  by  the  pleadings  and  evidence. 

The  evidence  of  negligence  in  the  particulars 
charged  was  ample  to  sustain  the  verdict  rendered,  and 
we  find  no  ground  for  disturbing  the  judgment  of  the 
district  court.  » 

It  is,  therefore,  affirmed. 


J.  R.  Chandler,  Appellee,  v.  C.  C.  Loomis  et  al.. 
Appellants. 

1  •  Appeal :  certificate  for  :  sufficiency.  A  certificate  of  a  district 
judge  for  the  appeal  of  a  cause  involving  less  than  one  hundred  dol- 
lars, which  states  the  questions  upon  which  the  opinion  of  the  supreme 
court  is  desired  with  reasonable  definiteness,  is  sufficient,  if  such 
questions  are  questions  of  law  involved  in  the  determination  of  the 
case. 

2.  Chattel  Mortgage:  satisfaction:  expense  of  keeping  property 
by  mortgagee.  A  mortgage  upon  a  horse  gave  to  the  mortgagee  the 
right  to  take  the  horse,  and  to  keep  it  until  the  debt  secured,  with  the 
expense  of  taking  and  keeping,  should  be  paid.  The  mortgage  was 
placed  in  the  hands  of  an  officer,  who  took  the  horse  and  delivered  it 
to  the  mortgagee,  who  kept  it  for  some  days  at  a  livery  stable,  after 
which  the  owner's  attorney  paid  to  the  officer  the  amount  of  the  debt, 
and  promised  to  pay  the  expense  of  keeping  the  horse.  The  officer 
paid  the  money  received  to  the  mortgagee,  but  the  latter  refused  to 
deliver  the  horse  to  the  attorney,  because  the  expense  of  keeping  had 
not  been  paid.  Held,  that,  if  the  officer  had,  by  virtue  of  his  posses- 
sion of  the  mortgage,  the  right  to  receive  payment  thereon,  he  could 
not  bind  the  mortgagee  by  accepting  a  promise  of  payment ;  and  that 
the  acceptance  by  the  mortgagee  of  the  money  paid  the  sheriff,  was 
not  a  ratification  of  his  conduct,  since  the  payment  and  promise 
made  to  him  were  not  conditioned  upon  the  release  of  the  mortgage. 

Appeal  from,  Polk  District  Court — Hon.  W.  F.  Conrad, 

Judge. 

Saturday,  January  21, 1893. 

Action  to  recover  the  possession  of  a  horse.  There 
was  a  trial  by  jury,  and  a  verdict  and  judgment  for  the 
plaintiff.     The  defendants  appeal. — Reversed. 
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A.  A.  Easkins,  for  appellants. 

Berry  hill  &  Henry  and  J.  D.  Whisenand,  for  appellee. 

Robinson,  C.  J. — The  petition  alleges  that  the 
plaintiff  is  the  absolute  owner  of  the  horse  in  contro- 
versy; that  it  is  of  the  value  of  one  hundred  dollars; 
that  possession  thereof  has  been  demanded ;  and  that 
it  is  wrongfully  detained  by  the  defendants.  Judg- 
ment for  the  horse  or  its  value,  is  asked.  The  answer 
contains  a  general  denial,  and  alleges  that  the  plaintiff 
executed  to  Hewitt  Bros,  a  chattel  mortgage  on  the 
horse  for  fourteen  dollars  and  seventy  cents;  that 
thereafter  the  defendant,  the  Union  Mercantile  Com- 
pany, purchased  the  mortgage,  took  possession  of  the 
horse,  and  kept  it,  on  expense,  at  a  livery  stable,  for 
ten  days ;  that  the  plaintiff  pretended  to  pay  the  mort- 
gage by  paying  the  amount  thereof  to  the  defendant, 
Loomis;  that  the  expense  of  keeping  the  horse  has 
never  been  paid  to  the  Union  Mercantile  Company; 
and  that  it  now  holds  the  horse  under  the  mortgage. 
No  other  pleading  was  filed. 

The  certificate  of  the  district  judge,  on  which  this 
case  is  submitted,  in  addition  to  the  foregoing  facts, 
shows  that  the  Union  Mercantile  Company  held  a 
mortgage  as  claimed ;  that  prior  to  the  tenth  day  of 
February,  1890,  it  placed  the  mortgage  in  the  hands  of 
Loomis,  sheriff  of  Polk  county,  with  instructions  for 
himself  or  his  deputies  to  take  possession  of  the  horse, 
which  was  done,  and  the  horse  was  placed  in  the  posses- 
sion of  the  Union  Mercantile  Company.  That  company 
had  incurred  an  expense  of  about  five  dollars  for  keeping 
the  horse,  when  the  plaintiff,  by  his  attorney,  J.  D. 
Whisenand,  paid  to  the  deputy  sheriff,  who  had  the 
mortgage  in  his  possession,  in  money,  the  amount  due 
on  the  note,  with  interest,  and  at  the  same  time  Whise- 
nand said  that  he  would  be  personally  responsible  to  the 
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sheriff  for  the  safe  keeping  of  the  horse  to  that  date,  and 
demanded  possession  of  it.  When  the  company  learned 
that  the  money  had  been  paid  to  the  sheriff,  it  refused 
to  release  the  horse,  because  the  expense  incurred  in 
keeping  it  had  not  been  paid  in  money,  and  refused  to 
accept  the  obligation  of  Whisenand,  although  it  accepted 
the  money  paid  to  the  sheriff.  The  plaintiff  was  noti- 
fied of  these  facts  before  this  action  was  commenced. 
The  mortgage  provided  that  it  should  be  a  lien  upon 
the  horse  for  taking,  keeping  and  caring  for  it,  and  for 
all  the  expenses  thereby  incurred.  The  questions  cer- 
tified are  as  follows: 

"First.  Under  the  above  facts,  was  the  Union 
Mercantile  Company  entitled  to  have  the  whole  amount 
of  the  said  mortgage,  including  the  expense  of  keeping 
and  caring  for  said  horse,  paid  to  it  in  cash,  or  could 
the  deputy  sheriff,  under  the  above  facts,  bind  the 
defendant  Union  Mercantile  Company  by  accepting  the 
obligation  of  said  Whisenand  without  instructions  so  to 
do  from  said  defendant,  and,  by  accepting  the  face 
amount  of  said  mortgage,  paid  in  cash,  did  the  Union 
Mercantile  Company  ratify  the  acts  of  said  deputy 
sheriff,  wherein  he  accepted  the  obligation  of  said 
Whisenand  in  lieu  of  cash? 

"Second.  Under  the  above  facts,  did  the  accepting 
by  the  said  deputy  sheriff  of  the  obligation  of  said 
Whisenand  release  the  lien  of  the  mortgage  for  the 
expense  of  caring  for  and  keeping  said  horse,  which 
was  due  alone  to  the  Union  Mercantile  Company? 

"Third.  If  the  facts  stated  amounted  to  a  ratifi- 
cation, ought  the  same  to  be  pleaded  by  the  plaintiff 
before  evidence  is  received  of  such  fact?" 

I.  The  appellee  contends  that  the  certificate  is  not 

sufficient,  within  the  rule  announced  in  Hawkeye  Ins. 

Co.  v.  Erlandson,  84  Iowa,  193 ;  but  a  com- 

*  certificate  for:  parison  of  the  questions  certified  in  that 

sufficiency.         r  x 

case  with  those  certified  in  this  shows  that 
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there  is  a  marked  difference  between  them,  and  that  the 
questions  in  this  case  are  stated  with  reasonable  defi- 
niteness,  and  appear  to  be  questions  of  law  involved  in 
the  determination  of  the  case,  in  regard  to  which  the 
opinion  of  this  court  is  desired. 

II.  The  answer  to  each  question  depends  upon  the 

facts  set  out.     The  certificate  so  states  in  unmistakable 

terms;    and    we    are    not    at  liberty  to 

'  mortpge:       indulge  in  presumptions  of  fact  in  order 

expense  of'     to  sustain  the  judgment  of  the  district 

keeping  prop-  .  J       ° 

*"«?  *y  mon"  court,  as  might  be  done  in  other  cases. 
The  mortgage  gave  to  the  Union  Mercan- 
tile Company  the  right  to  hold  the  horse  until  the 
expense  of  taking  and  keeping  it  had  been  paid,  and 
there  is  no  suggestion  that  the  charges  in  question  do 
not  fall  within  that  provision.  The  mortgage  was 
given  to  the  sheriff  with  instructions  to  take  possession 
of  the  horse.  It  does  not  appear  that  he  was  instructed 
to  collect  the  amount  due  on  the  mortgage-,  but,  if  it  is 
conceded  that  the  possession  of  the  instrument  gave 
him  authority  to  receive  payment  thereon,  it  is  certain 
that  he  had  none  to  receive  in  payment  anything  but 
money.  The  expenses  of  keeping  the  horse  had  been 
incurred  by  the  company,  and  the  sheriff  was  not,  so 
far  as  is  shown,  interested  in  them.  The  promise  of 
Whisenand  to  pay  the  debt  of  his  client  to  the  sheriff, 
who  had  no  authority  to  accept  the  promise,  created  no 
obligations  on  the  part  of  the  company.  But  it  is  said 
that  the  acceptance  of  the  money  paid  to  the  sheriff  * 
was  a  ratification  of  his  act.  That  might  have  been 
true,  under  some  circumstances,  but  it  does  not  appear 
that  the  money  was  paid  to  the  sheriff  on  condition 
that  the  mortgage  should  be  satisfied  by  the  payment 
so  made,  and  the  promise  of  Whisenand  to  pay  the 
expenses.  The  facts  certified  do  not  show  that  any 
condition  was  attached  to  the  paying  and  receiving  of 
the  money.    On  the  contrary,  the  facts  stated  to  be  the 
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foundation  of  the  questions  do  not  show  that  the  sheriff 
agreed  to  accept  the  promise  for  any  purpose,  although 
an  acceptance  might  be  inferred  from  the  first  and 
second  questions  considered  apart  from  the  statement 
of  facts. 

We  conclude  that  all  the  questions  certified, 
excepting  the  last  one,  must  be  answered  in  the  nega- 
tive ;  and  the  answers  given  make  an  answer  to  the 
last  question  immaterial.   The  judgment  of  the  district 

COUrt  is  BEVEBSED. 


A.  C.  Taylob,  Appellant,  v.  M.  C.  McAbthub  et  al, 

Appellees. 

Special  Administrator:  liability  op  sureties.  Where  a  special 
administrator  of  an  estate  is  afterwards  appointed  executor  thereof, 
and  at  the  time  of  his  appointment  and  qualification  as  executor  he  is 
in  possession  of  all  the  property  which  came  into  his  hands  as  special 
administrator,  the  sureties  on  his  bond  as  special  administrator  can 
not  be  held  liable  for  his  subsequent  misappropriation  of  such 
property,  though  he  fails  to  make  a  report  to  the  court  as  special 
administrator,  accounting  for  the  property  received  by  him  as  such, 
as  by  law  he  ought  to  do. 

Appeal  from  Des  Moines  District  Court. — Hon.  James 
D.  Smythe,  Judge. 

Monday,  Januaby  23,  1893. 

Action  on  the  official  bond  of  a  special  adminis- 
trator. There  was  a  trial  by  the  court  and  a  judgment 
in  favor  of  the  defendants.  The  plaintiff  appeals. — 
Affirmed. 

A.  H.  Stutsman,  for  appellant. 

A.  M.  Antrobus  and  C.  L.  Poor,  for  appellees. 

Robinson,  C.  J. — On  the  sixteenth  day  of  August, 
1887,  E.  A.  Taylor  died  testate.    His  will  made  his 
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widow,  the  plaintiff,  sole  beneficiary  of  his  estate,  which 
consisted  of  a  drug  store,  and  life  insurance  policies  to 
the  amount  of  four  thousand,  two  hundred  dollars.  The 
will  provided  for  the  appointment  of  the  plaintiff  as 
executrix,  and  J.  W.  Jenkins  as  executor,  of  the  estate. 
On  the  third  day  of  September,  1887,  Jenkins  was 
appointed  special  administrator,  and  gave  the  bond  in 
suit  to  secure  the  faithful  discharge  of  the  duties  of  the 
office.  It  was  executed  by  himself  and  the  defendants, 
M.  C.  McArthur  and  J.  W.  Price.  Jenkins,  as  special 
administrator,  sold  the  drug  store  on  the  fifth  day  of 
September,  1887,  for  the  sum  of  two  thousand,  six 
hundred  and  forty-six  dollars  and  fifty-four  cents, 
receiving  in  payment  one  thousand  dollars  in  money, 
and  promissory  notes  for  the  remainder.  The  will  was 
admitted  to  probate  on  the  twenty-seventh  day  of 
September,  1887,  and  on  that  day  the  plaintiff  was 
appointed  executrix,  and  Jenkins  executor,  of  the 
estate;  but  it  is  claimed  by  the  plaintiff  that  no  prop- 
erty ever  came  into  her  hands  as  executrix,  and  that 
Jenkins  continued  to  hold  and  manage  the  property  of 
the  estate;  that  proceeds  of  the  drug  store  and  life 
insurance  to  the  amount  of  six  thousand,  eight  hundred 
and  forty-seven  dollars  and  sixteen  cents  were  received 
by  him  as  special  administrator,  of  which  one  thousand, 
five  hundred  dollars  have  never  been  accounted  for  as 
provided  by  law.  Judgment  for  the  amount  not 
accounted  for  is  demanded.  The  defendants  deny  that 
Jenkins  failed  to  account  for  any  of  the  money  or 
other  property  he  received,  and  claim  that,  if  he  did 
fail  to  make  a  proper  accounting,  it  was  for  property 
received  by  him  as  executor,  for  which  they  are  in  no 
manner  responsible,  and  not  for  property  received  as 
special  administrator. 

The  material  facts  which  the  district  court  was 
authorized  to  find  established  on  the  trial  are  as  follows: 
Jenkins,  as  special  administrator,  received  the  proceeds 
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of  the  sale  of  the  drug  store,  as  stated,  but  the  money 
paid  on  account  of  the  life  insurance  was  received  by 
him,  as  executor,  in  October  and  November,  1887.  He, 
made  no  separate  report  of  his  proceedings  as  special 
administrator;  but  on  the  fifteenth  day  of  October, 
1889,  he  filed  a  report  which  purported  to  contain  a 
full  account  of  his  official  transactions  in  connection 
with  the  estate  from  September  3, 1887,  and  to  be  final. 
In  it  he  was  named  as  administrator.  Thje  plaintift 
filed  objections  to  the  report,  which  were  heard  by  the 
district  court.  The  hearing  resulted  in  an  order  ren- 
dered on  the  fifteenth  day  of  April,  1890,  in  which 
Jenkins  was  named  as  special  administrator,  and  which 
found  that  there  was  due  from  him,  as  such  adminis- 
trator, the  sum  of  one  thousand,  seventy-one  dollars 
and  forty-three  cents.  The  order  required  him  to  pay 
that  sum  to  the  plaintiff,  and  provided  when  such  pay- 
ment was  made  he  should  be  discharged  as  special 
administrator.  In  January,  1891,  the  defendants 
applied  to  the  court  for  an  order  amending  the  report 
of  Jenkins,  and  the  order  of  April  15,  1890,  by  strik- 
ing therefrom  the  words  "administrator"  and  "special 
administrator"  where  they  occur,  and  inserting  in  lieu 
thereof  the  word  "executor."  Objections  to  that 
application,  made  by  the  plaintiff,  were  overruled;  and 
the  order  last  mentioned,  so  far  as  it  found  that 
Jenkins  had  accounted  as  special  administrator,  and  so 
far  as  it  directed  him  in  that  capacity  to  pay  to  the 
plaintiff  the  sum  therein  named,  was  set  aside,  with 
leave  to  the  plaintiff  to  show  the  amount,  if  any,  due 
from  Jenkins  as  special  administrator.  The  testimony 
on  the  part  of  the  plaintiff  in  regard  to  the  property 
she  had  received  from  Jenkins,  and  the  claims  against 
the  estate  which  he  had  paid,  is  not  clear  or  satisfac- 
tory. She  admits  having  received  a  certificate  of 
deposit  for  two  thousand  dollars,  and  various  sums,  to 
the  amount  of  one  thousand  and  two  hundred  dollars, 
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which  she  at  first  claimed  was  on  account  of  the  insur- 
ance; five  hundred  dollars,  the  source*  of  which  she  does 
not  know;  and  a  note  for  six  hundred  and  forty-six 
dollars  and  forty-six  cents.  But  on  cross-examination 
she  admits  she  does  not  know  the  source  from  which 
Jenkins  obtained  any  of  the  money  she  received.  The 
only  definite  showing  as  to  receipts  and  payments  on 
account  of  the  estate  is  contained  in  the  report  of 
Jenkins.  That  shows  payments  to  the  amount  of  less 
than  one  hundred  dollars  made  by  him  prior  to  Sep- 
tember 28,  1887.  The  objections  made  by  the  plaintiff 
were  directed  to  payments  which  the  report  claimed  had 
been  made  to  her,  amounting  to  one  thousand,  one 
hundred  and  ten  dollars,  and  which  she  denied  having 
received.  But  the  first  of  those  payments  was  dated 
December  12,  1887,  when  Jenkins  was  acting  as  execu- 
tor. Therefore  the  sureties  on  his  bond  would  not  be 
responsible  for  any  of  them. 

It  is  insisted  by  the  appellant,  with  much  earnest- 
ness, that,  although  Jenkins'  authority  as  special 
administrator  ceased  when  he  was  appointed  executor, 
yet  his  liability  as  special  administrator  remains,  and 
will  remain  until  he  has  made  a  proper  accounting.  It 
is  undoubtedly  true  that  he  should  have  made  a  report 
of  his  proceedings  as  special  administrator,  accounting 
fully  for  the  property  which  had  come  into  his  hands 
as  administrator;  but,  if  he  did  in  fact  make  a  proper 
disposition  of  such  property,  he  and  the  sureties  on  his 
bond  are  not  liable  for  his.f ailure  to  make  a  formal  report 
showing  such  disposition.  It  having  been  shown  that 
he  received  certain  property  as  special  administrator, 
the  burden  is  on  him  to  account  for  it.  The  proper 
method  of  doing  that  was  by  an  official  report,  duly 
approved  by  the  court,  but  in  the  absence  of  that  the 
fact  may  be  shown  by  any  competent  evidence ;  the 
burden  of  proof  as  to  that  issue  being  upon  defendants. 
The  report  of  October  15,  1889,  and  certain  vouchers 
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which  accompanied  it,  including  bank  checks,  tended 
to  show  that  the  property  in  question  was  in  the  posses- 
sion of  Jenkins  when  he  was  appointed  executor,  and 
that  the  deficit  in  his  accounts,  if  one  exists,  occurred 
though  misappropriation  of  funds  made  after  that  time. 
If  that  was  the  case,  the  sureties  on  his  bond  as  special 
administrator  would  not  be  liable  for  the  deficit. 

Some  objection  is  made  to  the  report  and  vouchers 
as  evidence,  but  we  are  of  the  opinion  that,  under  the 
facts  of  this  case,  they  were  properly  received.  The 
plaintiff  had  made  formal  objection  to  certain  items  of 
the  report,  thereby  admitting,  by  implication,  that  in 
other  respects  it  was  correct ;  and  the  items  objected  to 
were  dated  after  the  special  administration  had  ceased. 
Some  of  the  vouchers  tended  to  show  payments  to  the 
plaintiff,  and  others  tended  to  show  the  dates  of  the. 
misappropriation  of  the  funds. 

It  is  apparent  that  there  was  censurable  want  of 
formality  in  the  manner  in  which  the  affairs  of  the  estate 
v  were  settled,  but  we  are  of  the  opinion  that  the  evi- 
dence justified  the  district  court  in  finding  that  the 
property  in  question  passed  into  the  possession  of 
Jenkins  as  executor,  and  that  there  is  nothing  for  which 
his  sureties  as  special  administrator  are  liable. 
Affirmed. 


J.  Harvey  &  Son,  Appellees,  v.  Van  Paten  &  Marks, 

Appellants. 

Contract  to  sell  land:  agreement  as  tk>  price:  construction.  The 
owners  of  certain  land  agreed  to  sell  it;  to  the  defendants.  The  con- 
tract provided  that  the  defendants  should  within  a  reasonable  time 
ascertain  the  value  of  the  land,  by  personal  inspection  or  otherwise, 
and,  after  the  actual  cash  value  was  so  obtained  by  them,  to  apply 
the  same  toward  the  payment  of  a  note  and  mortgage  held  by  them 
against  the  plaintiffs.  It  also  provided  that  the  plaintiffs  should  have 
the  right  to  redeem  the  land  within  .one  year  by  repayment  of  the 
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price  and  interest,  and  that  they  should  have  the  first  right  for  one 
year  to  purchase  the  land  upon  paying  the  price  that  the  defendants 
might  be  offered  for  it  by  others.  Held,  that  the  defendants  had  the 
right,  under  the  agreement,  to  fix  the  value  at  .which  the  land  should 
be  credited  on  the  note  and  mortgage,  and  that,  in  the  absence  of 
fraud,  such  value  was  binding  upon  the  plaintiffs. 

Appeal  from  Jefferson   District    Court. — Hon.  H.    C. 
Traverse,  Judge. 

Monday,  January  23,  1893. 

.  Action  to  enjoin  the  defendants  from  foreclosing 
a  chattel  mortgage  executed  by  the  plaintiffs  to  them 
October  31,  1888,  on  their  stock  of  merchandise  in 
Pleasant  Plain,  Iowa,  to  secure  the  payment  of  one 
thousand,  seven  hundred  and  sixty-five  dollars  and 
twelve  cents,  due  to  the  defendants,  and  five  hundred 
and  forty-one  dollars  and  ninety-two  cents,  due  to 
Beiderbecke  &  Miller,  and  to  cancel  said  mortgage,  and 
for  damages.  As  grounds  for  such  relief,  the  plaintiffs 
alleged  that  the  mortgage  was  delivered  in  escrow,  with 
the  undertanding  that  it  was  to  remain  undelivered, 
and  not  to  be  recorded  or  enforced,  until  the  plaintiffs 
were  notified,  and  given  an  opportunity  to  pay  it,  and 
until  they  should  consent  to  the  delivery  and  recording; 
that,  without  legal  delivery,  and  without  the  plaintiffs' 
consent,  the  defendants  recorded  the  same,  and  seized 
the  property  thereunder,  to  the  plaintiffs'  damage,  five 
thousand  dollars;  that  on  November  7,  1888,  the  plain- 
tiffs had  paid  said  indebtedness;  that  they  had 
demanded  that  the  mortgage  be  canceled,  and  the 
property  returned,  but  that  the  defendants  continued 
to  hold  the  property,  and  to  appropriate  the  proceeds 
thereof,  under  authority  of  said  mortgage,  and  are 
about  to  foreclose  the  same. 

The  defendants  answered,  admitting  the  execution 
of  the  mortgage,  and  that  they  were  foreclosing  the 
same  in  the  usual  way.    They  denied  that  it  was  in 
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escrow;  that  it  was  not  legally  delivered  to  them;  that 
it  was  not  to  be  recorded,  as  alleged;  that  said  debt  was 
paid,  and  that  the  plaintiff  was  damaged.  They  alleged 
that  after  the  execution  and  delivery  of  said  mortgage, 
to  wit,  on  November  7, .  1888,  a  written  agreement, 
which  is  set  out  at  length  in  the  answer,  was  entered 
into ;  that  by  entering  into  said  agreement  the  plaintiffs 
confirmed  and  recognized  said  mortgage,  and  are  there- 
fore estopped  from  claiming  that  it  was  obtained  by 
fraud,  or  that  it  is  otherwise  invalid;  that,  in  com- 
pliance with  said  agreement,  they  credited  plaintiffs  on 
their  said  indebtedness  with  one  thousand  and  twelve 
dollars  and  ninety-nine  cents,  the  actual  cash  value,  of 
the  land,  less  expenses;  leaving  seven  hundred  and 
fifty-two  dollars  and  fifteen  cents  due  to  them  from  the 
plaintiffs,  for  which  they  ask  judgment  and  foreclosure 
of  said  mortgage. 

The  plaintiffs,  in  reply,  admitted  the  execution  of 
the  written  agreement  set  out,  but  denied  that  the  land 
was  only  of  the  value  stated.  They  alleged  that 
its  fair  cash  value  was  five  dollars  per  acre ;  that  the 
consideration  fixed  by  the  defendants  was  not  fairly  or 
honestly  determined,  is  grossly  inadequate,  and  a  fraud 
upon  the  plaintiffs'  rights.  They  ask  that  the  defend-1 
ants  be  decreed  to  take  the  land  at  five  dollars  per 
acre,  and  that  they  have  judgment  for  the  excess  over 
their  said  indebtedness. 

Decree  was  entered  against  the  plaintiffs  on  their 
claim  for  damages,  and  in  their  favor,  and  against  tHe 
defendants  Van  Paten  &  Marks,  for  two  hundred  and 
thirty-nine  dollars  and  eighty-seven  cents,  as  the  excess 
of  the  value  of  the  land  over  the  indebtedness  of  the 
plaintiffs  to  the  defendants.  From  this  decree  the 
defendants  Van  Paten  &  Marks  appeal. 

As  no  appeal  has  been  taken  from  the  decree 
against  the  plaintiffs  on  their  claim  for  damages,  nor 
from  the  decree  against  them  in  favor  of  Beiderbecke 
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&  Miller,  whose  names  appear  in  the  mortgage,  those 
issues  need  not  be  stated  or  further  noticed. — Reversed. 

Leggett  &  McKemey,  for  appellants. 

Wilson  &  Hinkle,  Brighton  &  Jacques,  and  Ms  A. 
McCoid,  for  appellees. 

Given,  J. — The  first  question  discussed  is  as  to  the 
proper  construction  to  be  given  to  the  written  agree- 
ment set  out  in  the  answer  and  admitted  in  the  reply. 
That  agreement  is  between  Eva  Harvey,  Jarvis  Harvey, 
Cora  B.  Ellyson,  and  J.  T.  Ellyson,  parties  of  the  first 
part,  and  Van  Paten  &  Marks  of  the  second  part.  It 
shows  that  the  parties  of  the  first  part  had  that  day — 
November  7, 1888 — delivered  to  the  second  party  their 
warranty  deed  for  six  hundred  and  forty  acres  of  land, 
described,  in  Stark  county,  Dakota,  Said  agreement 
contains  the  following: 

' 'Said  second  parties  agree  within  a  reasonable 
time  to  ascertain  the  value  of  said  land,  by  personal 
inspection  or  otherwise,  and,  after  the  actual  cash  value 
has  been  so  obtained  by  them,  to  apply  the  value  of 
said  land  towards  the  payment  of  the  note  and  mort- 
gage of  J.  Harvey  &  Son,  held  by  the  parties  of  the 
second  part,  for  the  sum  of  twenty-three  hundred  and 
seven  and  six  one-hundredth  dollars,  dated  November 
2,  1888,  and  secured  by  chattel  mortgage  on  the  stock 
of  goods  of  J.  Harvey  &  Son,  in  Pleasant  Plain,  Jeffer- 
son county,  Iowa.  And  it  is  further  agreed  by  the 
parties  of  the  second  part  that,  in  the  event  the  pur- 
chase price  of  said  land  should  be  for  the  amount  of 
said  claim  or  less,  they  give  to  the  said  J.  T.  Ellyson 
the  option  within  one  year  to  redeem  said  land  upon  the 
payment  of  the  purchase  price  of  said  land  and 
expenses,  with  eight  per  cent,  interest  from  date,  then 
the  said  second  parties  agree  to  deed  to  said  J.  T. 
Ellyson  the  six  hundred  and   forty    acres    of   land 
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described  herein.  And  the  said  second  parties  further 
agree  to  give  to  the  said  J.  T.  Ellyson  the  option  to 
purchase  said  land  at  the  price  the  said  second  parties 
may  be  offered  for  said  land  within  one  year  from  date 
hereof  for  the  time  of  forty-eight  hours  from  the  time 
of  notice  to  said  Ellyson  of  said  offer." 

The  contention  is  whether  the  value  of  the  land 
was  to  be*  as  ascertained  by  the  appellants,  or  the  actual 
cash  value,  as  might  be  otherwise  ascertained.  The 
language  of  the  writing  is  plain  and  explicit.  The 
appellants  were  to  "ascertain  the  value  of  said  land,  by 
personal  inspection  or  otherwise,  and,  after  the  actual 
<jash  value  has  been  so  obtained  by  them,  to  apply  the 
value  of  said  land  towards  the  payment  of  the  note 
and  mortgage."  It  is  the  cash  value  so  ascertained 
that  is  to  be  credited.  It  is  certainly  unusual  for  a 
vendor  to  permit  a  vendee  to  fix  the  value  of  the  article 
sold,  and,  were  it  not  for  the  right  given  to  J.  T. 
Ellyson  to  redeem  from  the  sale  to  the  appellants,  we 
might  hesitate  to  say  that  such  was  the  intention  of 
the  parties.  This  right  to  redeem  from  the  sale  by 
payment  of  the  price  that  the  appellants  might  ascer- 
tain, with  expenses  and  interest  added,  afforded  ample 
opportunity  against  any  undue  estimate  of  the  value  of 
the  land.  If  the  appellants  underestimated  its  value, 
the  right  was  reserved  to  redeem  it  at  that  value.  The 
option  to  purchase  the  land  at  the  price  that  might  be 
offered  to  the  appellants  was  also  reserved.  With  these 
rights  reserved,  it  was  entirely  reasonable  to  permit 
the  appellants  to  fix  the  value,  and  we  think  such  was 
clearly  the  intention  of  the  parties. 

There  is  no  evidence  that  the  appellants  acted 
fraudulently  in  fixing  the  value  they  did.  They  acted 
largely  upon  information  received  from  a  person  whom 
they  sent  to  inspect  the  land  and  ascertain  its  value. 
There  is  a  marked  difference  in  the  opinions  of  the  wit- 
nesses as  to  the  value  of  the  land,  and,  so  far  as  appears, 
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we  think  the  appellants  fixed  the  value  at  what  they 
honestly  believed  it  to  be  worth.  The  appellees  eon- 
tend  that  that  value  is  so  grossly  inadequate  as  to  be  a 
fraud  upon  their  rights*  A  number  of  witnesses  were 
called  to  testify  to  the  value  of  the  land.  Their  opin- 
ions vary  from  two  dollars  to  nine  dollars  per  acre. 
A  number  of  these  witnesses  showed  that  they  had  such 
limited  information  upon  the  subject  as  to  eatitle  their 
opinions  to  but  little  weight.  The  appellants  having, 
as  we  think,  the  right,  under  the  agreement,  to  fix  the 
value  at  which  the  land  should  be  credited,  and  the 
parties,  in  the  absence  of  fraud,  being  concluded  by 
that  value,  we  need  not  inquire  what  the  actual  cash 
value  of  the  land  was.  We  make  this  mention  of  that 
subject  for  the  purpose  of  saying  that  the  evidence  does 
not  disclose  such  gross  inadequacy  of  consideration  as 
to  justify  an  inference  of  fraud. 

Our  conclusion  is  that  the  judgment  in  favor  of 
the  appellees  and  against  the  appellants  should  be 
reversed,  and  that  judgment  and  decree  of  foreclosure 
should  be  entered  in  favor  of  the  appellants  upon  their 
counterclaim  for  the  balance  due  them  after  crediting 
the  appellees  with  the  value  of  the  land  as  ascertained 
by  the  appellants,  less  the  expenses  of  ascertaining  the 
same,  and  the  payment  of  back  taxes.     Reversed. 


Lew    E.    Dabbow,    Appellee,    v.    Union     County, 

Appellant. 

Tax  Sale :  partial  redemption:  acceptance  op  money  by  purchaser: 
estoppel.  The  plaintiff  having  purchased  three  town  lots  "in  a 
lump"  at  tax  sale,  and  application  being  made  to  the  auditor  to 
redeem  one  of  said  lots,  the  auditor,  to  fix  the  amount  for  redemption, 
aggregated  the  amount  paid  by  the  plaintiff  on  all  the  lots,  and 
accepted  one-third  of  such  amount  in  redemption  of  the  one  lot.  The 
sum  thus  received  having  been  paid  to  the  plaintiff,  held,  that  the 
acceptance  of  said  sum  by  the  plaintiff,  with  full  knowledge  of  the 
facts,  precluded  a  recovery  from  the  county  of  the  residue  of  the 
amount  paid  by  him  on  the  three  lots. 


Digitized  by 


Google 


Jan.  1893]      D arrow  v.  Union  County.  165 

Appeal   from     Union    District    Court. — Hon.  H.  M. 
Towner,  Judge. 

Monday,  January  23, 1893. 

Action  to  recover  for  taxes  paid.  There  was  a 
judgment  for  the  plaintiff,  and  the  defendant  appeals. 
— Reversed. 

P.  C.  Winter y  County  Attorney,  for  appellant. 

James  W.  McDill,  for  appellee. 

Granger,  J. — The  following  is,  in  substance,  the 
essential  part  of  the  petition:  J.  C.  Colby  was  the 
owner  of  lots  31*,  32  and  33  of  South  Hill  addition  to 
the  city  of  Creston,  in  Union  county.  On  the  fifteenth 
day  of  June,  1880,  he  executed  a  school  fund  mort- 
gage to  the  defendant  county  on  lots  31  and  33.  On 
the  first  of  February,  1883,  he  made  a  mortgage  on  all 
the  lots  to  Frank  &  Darrow,  to  secure  the  payment  of 
three  thousand  dollars.  At  a  tax  sale  in  December, 
1885,  Lew  E.  Darrow,  tbe  plaintiff  (whom  we  under- 
stand to  be  of  the  firm  of  Frank  &  Darrow),  desired  to 
purchase  lot  number  32  to  protect  the  security  of  his 
mortgage,  but  the  treasurer  declined  to  sell  the  lot 
separate,  and  would  only  sell  the  three  lots  "in  a 
lump,"  because  they  were  so  assessed  and  advertised; 
whereupon  the  plaintiff  so  purchased  the  lots,  paying 
therefor  seventy-five  dollars  and  eighty-four  cents. 
For  taxes  subsequently  accruing  he  paid  in  the  aggre- 
gate one  hundred  and  twenty-six  dollars  and  forty- 
three  cents.  Thereafter  the  defendant  county  foreclosed 
its  mortgage  on  lots  31  and  33,  and  in  due  time 
received  a  sheriff's  deed  therefor.  Afterwards  the 
plaintiff's  mortgage  was  foreclosed  on  lot  number  32, 
and  said  lot  was  sold  and  bid  in  by  the  mortgagee  for 
.  much  less  than  the  debt  and  costs.     Before  the  expira- 


Digitized  by 


Google 


166  Darbow  v.  Union  County.         [87  Iowa 

tion  of  the  year  of  redemption  on  the  latter  sale,  Colby 
sold  lot  number  32  to  one  Brown,  who  redeemed  it 
from  the  sale  under  the  mortgage,  and  then  applied  to 
the  auditor  to  redeem  from  the  sale  to  the  plaintiff  for 
taxes.  The  redemption  was  permitted,  and,  to  fix  the 
amount  to  be  paid  therefor,  the  auditor  aggregated  the 
amounts  paid  by  Darrow  on  all  the  lots,  and  then  took 
one-third  thereof,  making  eighty-three  dollars  and 
sixty  cents,  on  the  payment  of  which  Brown  received , 
his  certificate  of  redemption,  and  that  amount  was 
paid  to  the  plaintiff.  The  value  of  lot  32,  with  the 
buildings  thereon,  was  four  or  five  thousand  dollars, 
and  the  value  of  lots  31  and  33  was  about  seven  hun- 
dred dollars. 

This  action  is  to  recover  from  the  -county  the  bal- 
ance of  such  aggregate  amount,  viz.,  one  hundred  and 
forty-nine  dollars  and  thirteen  cents.  To  the  petition 
there  was  a  demurrer,  which  the  district  court  over- 
ruled, and  upon  this  action  of  the  court  error  is  predi- 
cated. A  ground  of  the  demurrer  is,  that  the  plaintiff, 
by  accepting  the  amount  paid  in  by  Brown  for  the 
redemption,  ratified  the  act  of  the  auditor  in  issuing 
the  certificate  of  redemption. 

It  is  said  by  the  appellee,  in  argument,  that  "the 
record  does  not  show  that  the  plaintiff  ever  received 
the  money,  except  inferentially,  from  a  statement  of  the 
amount  due  at  the  close  of  the  petition. "  The  peti- 
tion, in  terms,  states  that  the  plaintiff  presented  his 
claim  for  allowance  to  the  board  of  supervisors  of  the 
defendant  county  for  the  balance  of  his  payments, 
"after  deducting  the  sum  of  eighty-three  dollars  and 
sixty  cents,  which  had  been  received  by  plaintiff  for 
the  redemption  of  lot  32. "  That  is  a  plain  acknowl- 
edgment of  having  accepted  that  amount  for  the 
purpose  of  redemption.  Nothing  appears  to  indicate 
that  it  was  not  received  with  full  knowledge  of  the  sit- 
uation, and  in  full  of  the  plaintiff's  claim.     Conceding 
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that  the  amount  was  too  small,  it  had  been  accepted 
as  the  proper  proportion,  so  far  as  appears,  in  good 
faith,  by  the  auditor,  and  then  received  by  the  plain- 
tiff "for  the  redemption  of  lot  32."  By  this  act  the 
plaintiff  is  concluded  from  claiming  more.  If  facts 
existed  in  avoidance  of  the  facts  as  stated,  they  should 
have  been  made  to  appear.  The  inference  is,  from  the 
facts  pleaded,  that  the  plaintiff  approved  or  ratified 
the  act  of  the  auditor.  Byington  v.  Hampton,  13  Iowa, 
23,  is  in  principle  a  similar  case,  upon  the  question  of 
the  officer  having  received  less  than  is  actually  due  for 
redemption,  and  in  that  case  the  amount  paid  had,  as 
in  this  case,  been  accepted.  The  court  said:  "Again, 
the  complainant  accepted  of  the  amount  of  the 
redemption  money  paid  in  by  the  defendant,  and  by 
this  act  he  ratified  the  act  of  the  treasurer  in  issuing 
the  certificate  of  redemption."  It  is  urged  that  the 
remark  quoted  is  obiter  dicta.  It  is  true  that,  as  the 
court  found  the  facts  to  be,  the  rule  announced  was 
not  necessary  to  a  determination  of  the  case;  but  it 
seems  to  have  been  the  conclusion  that  with  the  facts 
otherwise  than  as  found  the  plaintiff  could  not  recover, 
and,  as  we  understand,,  the  rule  was  pertinent  to  the 
issues  involved  in  the  trial,  there  being  a  dispute  as  to 
the  facts  established  by  the  evidence.  In  such  a  case 
the  court  could  properly  announce  the  rule  of  law  as 
applicable  to  the  facts  as  they  were  claimed  to  be. 

It  is  not  important  that  we  should  consider  the 
other  ground  of  the  demurrer,  as  this  seems  conclusive 
of  the  case.  The  demurrer  should  have  been  sus- 
tained, and  the  judgment  is  reversed. 


Mattie  B.  Baird,  Appellee,  v.  John  E.  Reininghaus,        __ 

Appellant.  (am  era7; 

Deed:  when  to  be  treated  as  mortgage:  evidence.  la  an  action  to 
have  a  deed  absolute  on  its  face  decreed  to  be  a  mortgage,  and  for 
leave  to  redeem  therefrom,  the  evidence,  among  other  things,  showed 
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that  the  plaintiff  and  her  hroband  understood  that  the  money  received 
for  the  deed  was  a  loan,  and  that  the  deed  was  a  mere  security ;  that 
'  the  defendant  referred  to  it  in  his  answer  as  money  "borrowed"  by 
the  plaintiff,  and  in  his  testimony  as  money  "loaned"  by  him  to  the 
plaintiff  and  her  husband;  and  a  witness  who  was  instrumental  in 
bringing  about  the  transaetion  spoke  of  it  as  a  "loan."  Held,  that 
the  deed  was  properly  decreed  to  be  a  mortgage,  under  the  rule  appli- 
cable to  Such  cases. 

Appeal  from    Van  Buren  District  Court. — Hon.  Dell 
Stuart,  Judge. 

Monday,  January  23,  1893. 

Action  in  equity  to  decree  a  deed  absolute  on  its 
face  to  be  a  mortgage,  and  to  redeem  therefrom. 
From  a  judgment  and  decree  for  the  plaintiff,  the 
defendant  appeals. — Affirmed. 

Wherry  &  Walker,  for  appellant. 

Sloan  &  Brown,  for  appellee. 

Kinne,  J. — April  9,  1887,  the  plaintiff  was  the 
owner  of  a  small  tract  of  land  in  Van  Buren  county, 
Iowa.  On  that  day  she  claims  she  borrowed  two  hun- 
dred and  forty  dollars  of  the  defendant,  to  draw  interest 
at  ten  per  cent,  per  annum,  and  said  principal  sum  and 
interest  to  be  paid  to  the  defendant  April  9,  1888;  that 
to  secure  such  payment  she  executed  to  the  defendant 
a  deed  of  conveyance  of  the  premises ;  that  the  deed, 
while  absolute  in  form,  was  in  fact  given  to  secure  said 
sum  so  borrowed,  and  in  fact  a  mortgage.  She  also 
avers  that  she,  on  April  2,  1888,  tendered  the  amount 
due  on  said  loan  to  the  defendant,  and  demanded  a 
reconveyance  of  said  real  estate,  which  was  refused.  She 
also  pleads  readiness  to  pay  the  amount  due  the  defend- 
ant; that  the  defendant  threatens  to  oust  the  plaintiff 
from  the  possession  of  said  premises ;  and  prays  that 
an  injunction  issue,  and  for  an  accounting,  that  she  be 
permitted  to  redeem,  and  that  the  defendant  be  required 
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to  reconvey  said  real  estate  to  her.  The  defendant 
denied  generally,  and  pleaded  that  the  loan  was  made 
in  consideration  that  the  plaintiff's  husband  would,  by 
April  9,  1888,  repay  to  the  defendant  two  hundred  and 
forty  dollars,  with  interest  at  ten  per  cent.,  also  taxes, 
insurance,  and  other  liens  against  the  property,  includ- 
ing a  judgment  of.  one  Jones  against  the  plaintiff's 
husband ;  and  claims  that  the  contract  was  that,  if  the 
plaintiff  and  her  husband  failed  to  pay  said  sums*  then 
the  property  was  to  be  the  defendant's;  also  avers  the 
plaintiff's  failure  to  pay  as  agreed.  The  plaintiff,  reply- 
ing, denies  all  allegations  in  the  answer  and  amendments 
inconsistent  with  her  claim. 

There  is  no  room  for  controversy*  as  to  the  law 
applicable  to  this  case.  The  rule  is  undisputed  that  to 
show  that  a  deed  is  in  fact  not  an  absolute  conveyance, 
but  was  intended  as  a  mortgage  to  secure  a  debt,  the 
evidence  must  be  clear,  satisfactory,  and  convincing. 
Corbit  v.  Smith,  7  Iowa,  60;  Hyatt  v.  Cochran,  37  Iowa, 
309;  Kibby  v.  Harsh,  61  Iowa,  196;  Knight  v. 
McCord,  63  Iowa,  429;  Langer  v.  Meservey,  80 
Iowa,  158.  If  it  appears  that  the  debt  was  extin- 
guished, and  the  grantor  is  invested  with  the  right 
to  repurchase  by  a  given  time,  and  on  the  payment  of 
a  certain  sum,  whether  it  be  the  amount  of  the  original 
debt  with  interest  or  some  other  sum,  then  the  transac- 
tion would  be  a  conditional  sale.  Trucks  v.  Lindsey, 
18  Iowa,  504;  Hughes  v.  Sheaff,  19  Iowa,  343.  The 
burden  is  on  the  plaintiff  to  establish  the  fact  that  the 
character  of  the  instrument  is  other  than  that  which  it 
appears  to  be  on  its  face.  If,  from  all  the  evidence,  a 
doubt  arises  as  to  whether  the  transaction  was  a  mort- 
gage or  conditional  sale,  such  doubt  must  be  resolved 
in  favor  of  holding  the  instrument  a  mortgage.  Trucks 
v.  Lindsey,  18  Iowa,  504;  Scott  v.  Mewhirter,  49  Iowa, 
487,  489;  Barthellv.  Syverson,  54  Iowa,  160,  162. 

The  property  in  controversy  had  been  sold  at  sher- 
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iff's  sale  to  one  Tiffey,  and  the  money  procured  by 
the  plaintiff  from  the  defendant  was  to  repurchase 
the  property,  which,  prior  to  said  Sale,  had  been  owned 
by  the  plaintiff.  We  can  not  review  the  testimony  in 
detail,  but  may  refer  to  a  few  matters  that  appear  in  it, 
which  tend  to  show  the  character  of  the  transaction 
between  these  parties.  The  defendant,  in  his  original 
answer,  several  times  speaks  of  the  two  hundred  and 
forty  dollars  as  having  been  "borrowed"  by  the  plain- 
tiff. He  also,  in  his  testimony,  indicates  that  he 
considered  the  matter  as  a  loan.  He  says,  "I  loaned 
the  plaintiff  and  her  husband  some  money  about  April 
9,  1887."  Again,  "At  the  time  I  loaned  this  money," 
etc.  Then  he  speaks  of  some  money  the  plaintiff's 
husband  owed  him  before  "I  loaned  them  the  two 
hundred  and  forty  dollars."  Again,  it  appears  from 
the  defendant's  testimony  that  at  the  time  the  plaintiff 
claims  she  made  him  a  tender  he  was  willing  to  receive 
a  sum  less  than  he  claimed  was  due  him  as  a  part  pay- 
ment. The  witness  Welborn,  for  the  defendant,  speaks 
of  the  transaction  as  a  "loan"  made  by  the  defendant, 
and  he  seems  to  have  first  brought  the  fact  that  the 
plaintiff  wanted  this  money  to  the  defendant's  atten- 
tion. The  testimony  of  the  plaintiff  and  her  husband 
clearly  shows  that  the  money  was  loaned  to  the  plaintiff. 
While  the  calling  the  transaction  a  "loan"  would  not 
make  it  such,  yet  the  fact  that  the  defendant  so  speaks 
of  it  is  proper  to  be  taken  into  consideration  in  deter- 
mining the  character  of  the  arrangement  between  him 
and  the  plaintiff. 

The  defendant  claims  that  the  agreement  was 
that  he  was  to  be  repaid  his  two  hundred  and  forty  dol- 
lars and  interest,  insurance  and  all  liens  on  the  property, 
including  a  judgment  against  the  plaintiff's  husband 
and  in  favor  of  one  Jones.  Now,  it  is  doubtful  if  this 
Jones  judgment  was  a  lien  upon  this  land,  and  the 
defendant's  evidence  that  it  was  to  be  paid  does  not 
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appear  to  be  sustained  by  any  other  person  who  heard 
the  agreement  stated. 

We  are  well  satisfied,  from  a  careful  consideration 
of  all  the  evidence,  that  the  m6ney  was  giveii  the  t  plain- 
tiff as  a  loan,  that  the  relation  -of  debtor  and  creditor 
was  then  created  between  the  plaintiff  and  the  defend- 
ant, and  that  the  deed  was  intended  to  provide  a 
security  for  the  debt.  Such  being  the  case,  the  deed 
must  be' treated  as  a  mortgage,  and  the  plaintiff  is  enti- 
tled to  make  redemption. 

We  think  the  amount  found  necessary  to  redeem 
by  the  district  court  was  correct,  and  its  judgment  will 

be  AFFIRMED. 


87    17I| 
U»4    29ft| 

J.  E.  Painter  et  ux.,  Appellees,  v.  M.  A.  Steffen     nl  ll\\ 
et  al.j  Appellants. 

Homestead :  abandonment:  evidence.  The  plaintiffs,  having  a  home- 
stead at  B.,  the  title  to  which  was  in  the  wife,  the  husband  moved  to 
C.  to  find  a  better  place  for  his  business,  and  remained  there  nearly 
five  years ;  but  it  was  only  a,  continued  experiment,  which,  at  the  end 
of  that  time,  was  abandoned,  the  husband  returning  to  B.,  and 
resuming  life  in  the  homestead.  During  these  years  the  wife  was 
only  a  part  of  the  time  with  her  husband  at  C,  the  household  goods 
meanwhile  being  left  in  the  house  at  B.,  which  was  not  rented,  but 
occupied  by  a  daughter  and  her  husband.  Before  the  removal  to  C, 
the  parties  were  advised  by  their  attorney  that  the  removal  would 
not  be  an  abandonment  of  their  homestead.  After  their  return  they 
remained  in  the  homestead  eleven  months,  when  they  both  removed 
to  O.,  where  they  engaged  in  the  restaurant  business,  at  first  as  pro- 
prietors, and  afterwards  conducting  the  business  upon  shares  for  the 
owner.  They  had  resided  at  O.  for  about  two  years  and  a  half,  when 
this  suit  was  begun,  but  their  business  at  O.  was  of  an  experimental 
and  temporary  character,  and  the  household  goods  were  still  left  in 
the  house  at  B.,  which  was  unoccupied,  except  by  a  relative  who  was 
there  only  to  care  for  it.  The  husband  registered  as  a  voter,  and 
once  or  twice  voted  at  O.,  and  they  were  both  enumerated  as  resi- 
dents of  O.  by  the  "federal  census  taker,"  and  the  wife  gave  her 
residence  as  being  at  O.  in  a  bill  of  sale.  Held,  that  the  fact  of 
taking  legal  advice  as  to  the  effect  of  the  removal  to  C.  was  proper  to 
bo  considered  as  part  of  the  res  gesto;  and  that  the  fact  did  not  con- 
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stitute  such  an  abandonment  of  the  homestead  as  to  subject  the 
property  to  liability  for  a  judgment  against  the  wife,  rendered  prior 
to  the  removal  to  G. 

Appeal  from  Davis  District   Court. — Hon.   E.  L. 
Burton,  Judge. 

Monday,  January  23,  1893. 

The  plaintiffs  are  husband  and  wife  and  judgment 
debtors  to  defendant  M.  A.  Steffen.  E.  B.  Kinnick  is 
a  codefendant,  and  is  sheriff  of  Davis  county.  The 
judgment  against  the  plaintiffs  was  entered  in  Septem- 
ber, 1877.  At  that  time  the  plaintiffs  were  occupying 
certain  premises  in  Bloomfield,  Davis  county,  as  their 
homestead,  and  so  continued  without  dispute  till  the 
fall  of  1882,  at  which  time  the  plaintiff  J.  E.  Painter 
moved  his  business  to  Clarinda,  in  Page  county,  Iowa, 
his  wife  being  with  him  there  a  part  of  the  time.  In 
April,  1887,  the  plaintiffs  returned  from  Clarinda  to 
Bloomfield,  and  occupied  the  homestead  premises  again 
until  February,'  1888,  when  they  went  to  Ottumwa, 
Iowa,  where  they  have  since  resided.  The  defendant 
Kinnick,  as  sheriff,  by  virtue  of  an  execution  issued  on 
the  judgment,  levied  upon  the  homestead  premises  as 
abandoned,  and  this  action  is  to  enjoin  the  sale.  The 
issue  in  the  case  is  as  to  the  abandonment.  The  dis- 
trict court  found  in  favor  of  the  plaintiffs,  and  from  its 
judgment  the  defendants  appeal. — Affirmed. 

Amos  Steckel  and  McElroy  <&  Roberts,  for  appel- 
lants. 

Payne  <&  Eichelberger,  for  appellees. 

Granger,  J. — Some  undisputed  facts  may  well  be 
stated  at  the  outset,  and  we  may  then  inquire  how 
other  facts,  conceded  or  determined  from  the  evidence, 
should  affect  the  result.     The  plaintiff  J.  E.  Painter 
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was  a  shoemaker,  residing  with  his  wife  on  the  home- 
stead in  dispute  in  Bloomfield  prior  to  October,  1882, 
when  he  moved  his  shoe  shop  to  Clarinda,  and  com- 
menced work  there,  employing  one  H.  H.  Hunter,  who 
went  with  him  from  Bloomfield.  He  remained  in 
Clarinda  till  April,  1887,  when  he  moved  his  shop  back 
to  Bloomfield.  During  part  of  the  stay  in  Clarinda, 
Painter  and  Hunter  "batched  it"  in  a  room  back  of 
the  shop.  Afterwards  Mrs.  Painter  was  there  part  of 
the  time;  and  after  she  first  came,  in  January,  1885, 
two  rooms  "across  from"  the  shop  were  occupied  for 
living  purposes.  These  rooms  also  were  vei^y  meagerly 
furnished.  Mrs.  Painter  was  there  part  of  the  time  and 
part  of  the  time  at  Bloomfield.  When  there  she  cooked 
for  them,  and  when  absent  Painter  and  Hunter  cooked. 
The  furniture  in  the  homestead  was  not  removed,  Mrs. 
Painter  taking  only  her  trunk  to  Clarinda.  During  the 
absence  at  Clarinda  the  house  at  Bloomfield  was  not 
rented,  but  occupied  by  a  daughter  of  the  plaintiffs  and 
her  husband,  they  using  the  furniture  left  there  by  the 
plaintiffs;  and  Mrs.  Painter,  when  not  at  Clarinda, 
Occupied  the  house  with  them.  After  the  return  from 
Clarinda  in  April,  1887,  the  plaintiffs  occupied  the 
homestead,  and  J.  E.  Painter  pursued  his  trade  as  a 
shoemaker  till  March,  1888,  when  they  both  went  to 
Ottumwa,  and  engaged  there  in  keeping  a  restaurant. 
After  one  year  thejr  sold  the  restaurant  to  their  son-in- 
law,  George  Bryce,  since  which  time  Mr.  and  Mrs. 
Painter  have  "run  it"  for  Bryce,  receiving  therefor 
part  of  the  profits.  The  household  goods  have  never 
been  removed  from  the  house  in  Bloomfield,  the  plain- 
tiffs living  in  the  restaurant,  which  they  first  bought 
and  then  sold  to  Bryce.  This  suit  was  commenced  on 
the  twenty-fifth  day  of  August,  1890,  at  which  time  the 
plaintiffs  continued  to  reside  in  Ottumwa. 

The  appellants,  in  argument,  as  indicative  of  an 
intention  to  abandon  the  homestead,  unite  the  time  of 
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absence  in  the  two  removals,  and  urge  an  absence  of 
nearly  eight  years.  Such,  to  our  minds,  is  neither  the 
logical  nor  the  equitable  method  of  considering  the 
question.  The  times  of  absence  by  the  two  removals 
are  without  relation  to  each  other  as  bearing  upon  the 
question  of  abandonment.  It  is  not  as. if  the  first 
absence  had  been  continued  by  a  removal  from  Clarinda 
to  Ottumwa,  without  a  return  to  and  occupancy  of  the 
homestead.  Of  course,  the  two  acts,  and  the  particu- 
lars thereof,  may  have  a  bearing  on  the  question  of  a 
purpose  to  change  their  place  of  residence  and  surren- 
der the  homestead  character  of  their  place  at  Bloom- 
field.  After  the  return  from  Clarinda,  what  was  the 
situation  during  the  eleven  months  they  occupied  the 
home!  If  the  absence  at  Clarinda  was  not  an  abandon- 
ment, then  the  homestead  was  intact  after  the  return 
and  during  the  occupancy,  and  that  absence  would  in 
no  way  show  an  intent  of  abandonment  in  going  .to 
Ottumwa.  To  our  minds,  the  removal  to  Clarinda  was 
a  mere  experiment,  to  see  if  it  was  a  place  where  they 
could  work  up  a  business  to  support  the  family.  The 
evidence  shows  quite  conclusively  that  his  business  waS 
dull  at  Bioomfield,  and  he  was  attempting  to  find  a 
better  place;  and  it  may  be  conceded  that  it  was  his 
intention  to  remove  to  Clarinda  if  the  business  enter- 
prise there  proved  a  success.  It  was  not,  and  it  is  veiy 
manifest  that  there  never  was  a  time  when  there  was  a 
purpose  to  establish  a  home  at  Clarinda,  or  abandon 
that  at  Bioomfield.  All  the  time  during  the  four  years 
the  Bioomfield  home  was  kept  with  the  household 
goods  in  it,  and  the  living  at  Clarinda  was,  in  its  every 
aspect,  a  mere  temporary  expedient.  Added  to  this 
is  the  fact  that  before  going  to  Clarinda  the  parties 
took  legal  advice  to  know  if  such  an  absence  would  be 
an  abandonment,  and  were  advised  that  it  would  not, 
if  there  was  a  good-faith  intention  to  return.  This 
advice,  taken  at  the  time  of  the  act,  is  proper  to  be 
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shown  as  a  part  of  the  res  gesta,  and  is  quite  signifi- 
cant. 

As  to  the  abandonment  by  removing  to  Ottumwa, 
we  may  especially  notice  some  of  the  propositions 
asserted  by  the  appellants  in  support  of  it.  It  is  very 
manifest  that  the  business  of  the  plaintiffs  at  Bloom- 
field  was  such  that  they  were  desirous  of  finding  some 
better  locality  for  its  prosecution,  and  we  incline  to  the 
view  that,  if  such  a  place  were  found  to  their  satisfac- 
tion, it  would  be  made  their  home.  There  is  little 
room  to  doubt  that  they  went  to  Ottumwa  as  an  experi- 
ment in  that  direction.  At  the  commencement  of  this 
suit  they  had  been  in  Ottumwa  a  little  more  than  two 
years  and  a  half.  On  going  to  Ottumwa,  they  engaged 
in  business  by  the  purchase  of  a  restaurant  as  a  result 
of  a  previous  arrangement.  After  one  year  the  restau- 
rant was  sold,  and  since  that  they  have  been  running  it 
for  one  half  the  profits.  Their  present  employment 
seems  to  be  temporary.  The  house  at  Bloomfield  is 
unoccupied  except  that  the  mother  of  Mrs.  Painter  has 
been  in  it  for  a  short  time,  but  only  to  care  for  it.  The 
furniture  of  the  plaintiffs  is  still  in  the  house,  and  there 
used.  The  strongest  point  urged  in  support  of  the 
abandonment  is  one  that  Mr.  Painter,  since  being  at 
Ottumwa,  has  registered  under  the  law  for  voting,  and 
has  voted  there  one  or  more  times.  Were  he  the  only 
party  in  interest,  we  might  regard  such  acts  as  conclu- 
sive against  him,  for  they  are  quite,  if  not  absolutely 
inconsistent  with  a  purpose  to  retain  his  residence  at 
Bloomfield.  It  appears,  however,  that  the  wife  had  no 
knowledge  of  these  acts,  and  the  title  to  the  house  and 
lot  in  Bloomfield  is  in  her.  This  latter  fact  is,  perhaps, 
of  no  special  moment,  as  the  husband  can  not,  by  his 
acts,  divest  the  wife  of  her  homestead  rights.  Lunt  v. 
Neeley,  67  Iowa,  97.  See,  also,  Bradshaw  v.  Hurst,  57 
Iowa,  745. 

Importance  is  attached  to  the  facts  that  Painter 
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and  wife  were  enumerated  by  the  "federal  census 
taker"  in  1890  as  residents  of  Ottumwa,  and  that  Mrs. 
Painter,  in  1889,  in  a  bill  of  sale,  gave  her  residence  as 
Wapello  county.  Just  how  these  instances  occurred 
does  not  appear.  Unless  the  parties  directed  the 
entries  under  a  belief  that  it  was  important,  in  that 
connection,  that  a  distinction  between  a  permanent  and 
temporary  residence  should  be  observed,  the  facts  are 
of  very  little  moment  in  determining  a  question  of 
homestead  abandonment.  To  notice  all  the  facts  urged 
by  the  appellants  showing  an  abandonment  would 
extend  an  opinion  to  an  unwarrantable  length.  Our 
conclusion  is,  in  view  of  the  unmistakable  facts  that 
the  homestead  was  especially  preserved  for  occupancy, 
and  quite  often  returned  to  during  the  absence  at 
Ottumwa,  by  the  wife,  and  nothing  in  the  nature  of  a 
permanent  home  established  elsewhere,  together  with 
the  temporary  character  of  the  employment  of  Ottumwa, 
that  the  homestead  was  not  abandoned. 

The  ease  is  not  as  strong  in  its  facts  in  favor  of  the 
appellants  as  is  Repenn  v.  Davis,  72  Iowa,  548,  or 
Bradshaw  v.  Hurst,  supra.  The  conclusion  in  Repenn  v. 
Davis,  is  quite  significant  in  this  case.  It  will  be  seen 
that  in  that  case  also  there  was  a  necessity  to 
seek  another  place  to  engage  in  business.  There  was 
an  absence  from  the  house  as  to  occupancy,  except  a 
room  for  storing  goods,  for  about  seven  years,  and  the 
significant  feature  is  that  the  presumption  of  abandon- 
ment that  would  otherwise  arise  from  the  long  period 
of  absence  was  "overcome  by  the  fact  that  they  retained 
possession  of  a  part  of  the  house  and  lot,  and  kept 
there  a  part  of  their  household  goods."  It  is  then 
said:  "They  had  not  wholly  abandoned  the  property, 
and  their  occupancy  of  a  part  of  it  imparted  notice  to 
the  world  of  their  right  thereto."  Especial  importance 
seems  to  be  attached  to  this  particular  fact  of  a  partial 
possession.     How  much  stronger  is  the  case  at  bar  in 
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this  respect!  In  this  case  the  entire  possession  of  the 
premises  was  retained,  and  the  household  goods  left 
there  as  they  were,  at  the  time  of  the  occupancy.  In 
this  situation  the  wife,  during  the  two  years  and  a  half 
of  absence,  returned  to  the  homestead  occasionally. 
To  our  minds,  there  has  been,  on  the  part  of  the  wife, 
a  manifest  intention  throughout  not  to  abandon  her 
homestead.  That  they  may  have  intended,  should  a 
suitable  situation  be  found,  to  then  abandon  it,  would 
not  be  sufficient.  The  law  and  the  courts,  in  a  judi- 
cious care  of  homestead  rights,  will  not  decree  a  forfeit- 
ure thereof  merely  because  of  a  contingent  purpose  to 
change  in  the  future.  The  case  of  Perry  v.  Dillrance, 
86  Iowa,  424,  differs  from  this  as  to  its  facts.  The  facts 
undisputed  in  that  case  were  such  as  to  justify  a  serious 
doubt,  if  not  absolute  disbelief,  of  the  statements  of 
the  wife  as  to  her  intention  to  return  to  the  homestead. 
Opposite  conclusions  are  often  reached  upon  somewhat 
slightly  different  facts.  The  cases  turn  upon  a  convic- 
tion, under  the  evidence,  of  the  intention  to  abandon, 
and,  of  necessity,  each  case  must  depend  upon  its  par- 
ticular facts. 

The  judgment  of  the  district  court  is  in  accord  with 
our  conclusion,  and  it  is  affirmed. 


Henry  C.  Taylor,  Appellee,  v.  C.  E.  Lovett  et  al.j 

Appellants. 

1.  Unincorporated  Joint  Stock  Company:  bights  op  members  : 
purchase  op  stock.  Where  the  articles  of  association  of  an  unincor- 
porated joint  stock  company,  organized  for  the  purpose  of  conducting 
a  banking  business,  permitted  its  members  to  borrow  money  of  the 
company,  and  contained  no  prohibition  against  the  sale  of  the  stock 
of  one  member  to  another,  but  provided  simply  that  the  company 
should  have  a  first  option  to  purchase  stock  offered  for  sale,  and  some 
of  the  company's  stock  was  purchased  by  one  of  its  members  at  one- 
half  its  value  with  money  borrowed  of  the  company  for  that  purpose, 
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after  the  company  had  waived  its  option  to  purchase,  htld,  that  the 
purchaser  could  not  be  compelled  to  account  to  the  company  for  the 
profits  from  such  transaction  upon  the  ground  that  one  partner  can 
not  use  the  money  or  property  of  the  partnership  for  his  own  benefit. 

2.  :  :  .     In  consideration  of  a  loan  by  the  company 

of  an  amount  necessary  to  purchase  said  stock,  the  purchaser  offered 
to  give  one-third  of  the  stock  purchased,  but  the  cashier  of  the  com- 
pany insisted  upon  his  having  one-half  of  the  same.  -  The  loan  was 
finally  made,  however,  under  an  agreement  that  the  consideration  to 
be  paid  should  be  settled  thereafter,  but  no  settlement  was  effected. 
Held,  that  the  money  having  been  furnished  with  knowledge  that 
only  one-third  of  the  stock  was  offered  as  a  consideration,  the  cashier 
was  entitled  to  that  proportion  only,  and  that  the  purchaser  could 
not  be  heard  to  complain  that  the  cashier  chose  to  claim  the  same  for 
the  company  instead  of  for  himself. 

Appeal  from  Davis  District  Court. — Hon.  C.  D.  Leggett, 

Judge. 

Monday,  January  23,  1893. 

This  controversy  involves  the  ownership  of  two 
hundred  and  sixty-five  shares  of  the  capital  stock  of 
the  Davis  County  Bank.  The  plaintiff  is  a  stockholder 
in  the  bank,  and  claims  to  be  the  owner  by  purchase 
from  one  John  Small.  The  defendant,  Lovett,  is 
cashier  of  the  bank,  and  he  claims  that  the  shares  of 
stock  were  purchased  of  Small  by  the  said  bank.  After 
the  action  was  commenced,  S.  Gt.  Steele  and  Andrew 
J.  Guile  and  J.  J.  Walkup,  holders  of  stock  in  the 
bank,  intervened  in  the  action,  claiming  that  they,  as 
stockholders,  were  interested  in  the  purchase  of  said 
stock.  Lovett,  as  cashier,  filed  a  paper  claiming  the 
same  to  be  an  intervention  by  the  bank,  and  alleging 
that  it  was  the  owner  of  the  stock  in  controversy,  and 
J.  H.  Taylor,  a  stockholder  and  president  of  the  bank, 
filed  a  pleading  in  behalf  of  the  bank,  disclaiming  any 
interest  in  the  stock;  and  said  Taylor  and  M.  H.  Jones, 
another  stockholder,  filed  pleadings  for  themselves, 
alleging  that  they  had  no  interest  in  said  stock.  The 
action  was  originally  commenced  at  law.    After  all  the 
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pleadings  were  filed,  it  was  transferred  to  the  equity 
side  of  the  court  on  the  motion  of  Lovett  and  those  of 
the  stockholders  who  claimed  that  the  bank  was  the 
owner  of  the  stock.  The  other  side  of  the  controversy- 
resisted  this  motion,  and  excepted  to  the  ruling  of  the 
court  thereon,  but  at  about  the  time  of  the  submission 
of  the  cause  in  this  court  the  objection  was  withdrawn. 
There  was  a  full  hearing  on  the  merits,  and  a  decree 
was  entered  awarding  two-thirds  of  the  stock  to  the 
plaintiff  and  one-third  to  the  bank.  The  defendant, 
Lovett,  and  those  parties  claiming  that  the  bank  owned 
all  the  stock,  appealed,  and  the  plaintiff  appealed 
because  he  was  not  awarded  all  of  the  stock.  The 
defendants  will  be  designated  in  the  opinion  as  appel- 
lants.— Affirmed. 

William  McNett  and  Payne  <&  Eichelberger,  for 
appellants. 

E.  L.  Burton  and  M.  H.  Jones,  for  appellees. 

Eothrock,  J. — I.  The  cause  is  here  for  trial 
anew.  The  facts  necessary  to  an  understanding  of  the 
controversy  are  as  follows :  The  Davis  County  Bank 
was  organized  and  commenced  business  as  a  banking 
institution  on  the  first  day  of  January,  1875,  and  it 
was  to  continue  for  the  period  of  fifteen  years.  It  was 
not  an  incorporated  company,  but  was  organized  under 
an  agreement  in  writing  entered  into  by  the  stock- 
holders, which  in  many  respects  was  similar  to  articles 
of  incorporation.  It  had  a  president,  vice  president, 
cashier,  and  directors.  It  had  a  banking  house, 
received  deposits,  loaned  money,  sold  exchange,  and 
-did  general  banking  business,  the  same  as  it  would 
have  done  if  it  had  been  incorporated.  The  business 
of  the  bank  was  managed  by  its  officers,  and  largely  by 
its  cashier.  It  was  a  joint  stock  company,  having  some 
of  the  elements  of  a  partnership,  and  indeed  it  might 
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properly  be  called  a  special  partnership.  The  bank 
had  a  very  successful  career.  The  capital  stock  at  the 
time  of  the  organization  actually  paid  in  was  about 
thirty-two  thousand  dollars.  Each  subscriber  to  the 
capital  stock  paid  one-half  of  his  subscription,  and 
received  a  certificate  for  the  whole  amount  subscribed. 
The  form  of  one  of  the  certificates  issued  to  John 
Small  was  as  follows: 

"No  15.  250  shares. 

"CERTIFICATE  OF  STOCK  OF  THE  DAVIS  COUNTY  BANK. 

"Bloomfield,  Iowa,  January  1,  1875. 

"This  is  to  certify  that  John  Small  is  entitled  to 
two  hundred  and  fifty  shares,  of  one  hundred  dollars 
each,  of  the  capital  stock  of  the  Davis  County  Bank, 
one  half  of  which  has  been  paid  in,  and  the  other  one 
half  to  be  paid  from  the  net  earniugs  of  the  bank. 
Transferable  only  by  written  assignment  on  the  books 
of  the  bank. 

"J.  H.  Taylor,  C.  E.  Lovett, 

*  *  President.  Cashier. ' J 

The  other  half  of  the  stock  was  paid  from  the  net 
earnings  of  the  bank  in  six  years  after  its  organization ; 
and  from  that  time  to  the  commencement  of  this  suit 
the  stockholders  were  paid  dividends  of  ten  percent, 
per  annum  upon  the  whole  of  the  stock,  and  it  is  con- 
ceded that  the  stock  was  at  par  at  the  time  this  contro- 
versy arose.  J.  H.  Taylor,  the  president,  Lovett,  the 
cashier,  and  John  Small  were  at  all  times  the  principal 
stockholders.  Before  Small  sold  his  stock  he  was  the 
owner  of  two  hundred  and  sixty-five  shares,  J.  H. 
Taylor  owned  one  hundred  shares,  and  C.  E.  Lovett 
had  two  hundred  and  forty-one  shares.  The  plaintiff 
owned  five  shares,  and  the  other  stockholders,  all  of 
whom  are  parties  to  this  action,  owned  thirty-nine 
shares  in  the  aggregate,  so  that  the  whole  capital  stock 
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was  six  hundred  and  fifty  shares.  John  Small  sold  his 
stock  on  the  tenth  day  of  April,  1889.  The  ultimate 
question,  and  the  only  question,  for  determination  in 
this  case  is,  did  he  sell  the  stock  to  the  plaintiff,  as  the 
plaintiff,  the  president  of  the  bank,  and  Small  and 
Jones  claim  he  did,  or  did  he  sell  it  to  the  bank,  as 
claimed  by  Lovett,  the  cashier,  and  by  the  other  stock- 
holders who  are  on  his  side  of  the  controversy! 

Before  proceeding  to  state  our  findings  upon  this 
question  of  fact  we  will  advert  again  to  the  articles  of 
association.  This  written  instrument  was  deposited 
with  the  cashier,  but  it  has  been  lost.  No  one  has  seen 
it  since  it  was  signed  and  deposited  in  the  bank.  As 
the  bank  was  organized  without  incorporation,  and  all 
the  stockholders  were  liable,  not  only  jointly,  but  sever- 
ally, for  its  debts,  it  was  important  that  the  stock- 
holders should  be  men  who  were  able  to  pay  debts ;  and 
there  was  a  provision  in  the  articles  which  was  intended 
as  a  limitation  of  the  right  of  a  stockholder  to  sell  or 
assign  his  stock.  A  number  of  witnesses  were  exam- 
ined as  to  what  this  provision  was.  They  all  agreed 
that  the  bank  was  to  have  an  option  to  purchase  any 
stock  offered  for  sale.  After  examining  all  the  evidence 
upon  this  question,  we  think  that  the  provision  was 
about  as  stated  by  one  witness,  as  follows:  "That  it 
was  the  duty  of  any  stockholder  desiring  to  sell  his 
stock  to  offer  it  first  to  the  bauk,  and,  if  the  bank  did 
not  wish  to  purchase  it,  then  the  stockholder  was  at 
liberty  to  sell  it  to  any  one  with  whom  he  could  make 
a  bargain."  This  provision,  however,  was  not  literally 
followed.  Sales  of  stock  were  made  without  first  con- 
sulting the  bank  officers,  and  the  transfers  were  made 
by  Lovett  without  objection .  There  can  be  no  question 
that  the  matter  of  purchasing  the  stock  for  the  bank 
was  intrusted  to  Lovett,  and  that  he  had  the  power  to 
waive  the  right  to  take  in  the  stock  for  the  bank.  John 
Small  was  about  seventy-six  years  old  when  he  sold  his 
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stock.  He  did  not  know  that  the  bank  had  the  right 
to  purchase  stock,  and,  if  he  ever  was  informed  of  that 
fact,  it  had  passed  out  of  his  mind.  He  was  worth 
some  sixty  thousand  dollars  in  bank  stock  and  other 
property.  He  resided  about  ten  miles  from  Bloomfield. 
He  had  domestic  trouble.  His  wife  was  about  to  com- 
mence action  against  him,  and  on  the  tenth  day  of 
April,  1889,  he  took  his  certificates  of  bank  stock  and 
went  to  Bloomfield,  and  offered  to  sell  them  to  the 
plaintiff  for  fourteen  thousand  dollars,  or  about  one 
half  of  their  value.  He  did  not  first  go  to  the  bank. 
The  plaintiff  went  to  J.  H.  Taylor,  who  is  president  of 
the  bank,  and  who  is  his  father,  to  see  if  he  could  raise 
the  money  to  buy  the  stock.  His  father  did  not  have 
the  ready  money  to  make  the  purchase.  They  went 
to  the  bank  and  had  a  conference  with  Lovett.  At  the 
close  of  this  interview  the  plaintiff  returned  to  his  office, 
where  he  had  left  Small,  and  went  with  him  to  the 
bank,  and  the  plaintiff  wrote  the  assignment  and  trans- 
fer of  the  certificates.  The  name  of  the  assignee  was 
left  blank,  and  the  certificates  were  not  taken  away  by 
the  plaintiff.  They  were  left  in  the  bank.  There  was 
a  balance  due  the  bank  from  Small,  and  this  amount 
was  adjusted,  and  the  remainder  of  the  fourteen  thou- 
sand dollars  was  paid  to  him  in  drafts  drawn  by  the 
bank  on  a  New  York  bank.  The  drafts  were  delivered 
to  him  on  the  next  day. 

The  rights  of  the  parties  depend  upon  what  tran- 
spired between  J.  H.  Taylor,  Henry  Taylor,  and  Lovett 
at  the  bank  when  application  was  made  for  money  with 
which  to  make  the  purchase,  and  what  occurred  at  the 
time  that  the  certificates  were  assigned  by  Small  and 
left  with  Lovett.  One  thing  is  certain  beyond  all 
question,  and  that  is  that  Small  supposed  he  had  sold 
his  stock  to  Henry  Taylor,  the  plaintiff.  He  had  no 
thought  that  it  was  sold  to  the  bank.  He  so  testified 
as  a  witness,  in  the  most  positive  terms.    Another  fact 
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practically  undisputed  is  that  in  the  whole  transaction 
there  was  no  mention  made  that  the  bank  was  a  party 
to  the  transaction.  We  have  stated  these  facts  as 
established,  and  the  evidence  in  their  support  is  clear 
and  satisfactory,  and  the  question  should  not  be  the 
subject  of  debate. 

We  will  now  state  other  facts  which,  although  dis- 
puted, are  established  by  a  clear  preponderance  of 
evidence.  When  the  plaintiff  and  J.  H.  Taylor  made 
application  for  the  money,  Lovett  at  once  demanded 
as  a  condition  to  the  loan  of  the  money  of  the  bank 
that  he  should  have  one-half  of  the  profits  of  the  ven- 
ture. He  did  not  claim  that  he  must  have  one-half  for 
the  bank.  The  plaintiff  offered  to  allow  him  one-third, 
but  he  still  insisted  on  one-half,  and,  as  it  was  necessary 
that  the  matter  should  be  closed  up  at  once,  it  was 
agreed  that  the  plaintiff  should  bring  Small  to  the 
bank,  and  that  the  shares  of  the  profit  should  be 
adjusted  afterwards ;  and  it  is  manifest  from  all  the 
testimony  that  this  was  the  reason  that  the  name  of 
the  plaintiff  was  not  filled  in  as  assignee.  On  the  next 
day  Lovett  refused  to  make  any  adjustment  of  the 
matter,  and  in  eight  days  after  that  he  first  made  the 
claim  that  the  purchase  was  made  for  the  bank ;  and 
there  is  much  force  in  the  claim  that  this  was  an  after- 
thought, based  on  the  idea  that,  if  the  Small  stock  was 
extinguished  at  fifty  cents  on  the  dollar,  Lovett  would 
own  about  one-half  the  bank,  and  would  make  as  much 
by  the  transaction  as  if  plaintiff  had  consented  to 
dividing  the  profits  of  the  purchase  with  him.  And 
then,  again,  there  is  plausibility  in  the  claim  that  the 
bank  had  the  option  to  make  the  purchase.  But  Lovett 
waived  any  right  to  make  the  purchase  for  the  bank, 
and  there  can  be  no  doubt  that  he  had  the  authority  to 
use  his  judgment  in  that  matter.  If  he  wanted  to  make 
the  purchase  for  the  bank  it  was  his  duty  to  assert  that 
right  when  John  Small  appeared  to  make  the  assign- 
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rnent  and  sell  his  stock  to  the  plaintiff.  It  is  true  that 
the  plaintiff  claims  that  the  payment  by  the  bank  to 
Small  was  a  loan  from  the  bank  to  the  plaintiff;  and  it 
is  argued  with  much  force,  in  behalf  of  Lovett,  that 
the  transaction  was  not  a  loan,  but  that  it  was  a  pay- 
ment for  the  stock  by  the  bank,  and  that  because  of 
such  payment  the  bank  became  the  owner  of  such 
stock.  But  the  evidence  shows  to  our  satisfaction  that 
although  no  note  was  given  for  the  money,  nor  rate  of 
interest  or  time  of  payment  fixed,  yet  the  transaction 
was  intended  by  Lovett  as  a  loan  to  the  plaintiff.  The 
time  had  not  come  to  give  a  note  for  the  money.  The 
share  which  Lovett  was  to  have  was  not  yet  adjusted; 
and  this  is  the  fair  explanation  of  the  omission  to  iusert 
any  one's  name  as  the  assignee  of  the  stock.  There 
was  no  question  that  if  the  loan  had  been  consummated 
the  security  therefor  was  ample.  J.  H.  Taylor  went  to 
the  bank  for  the  very  purpose  of  indorsing  for  the 
plaintiff  in  securing  the  money,  and  the  evidence  shows 
that  his  name  was  ample  security  for  that  amount. 

There  is  but  one  question  of  law  in  the  case  which 
demands  consideration.  It  may  be  stated  as  follows: 
1.  unincorpo-  Under  the  facts  as  found  above,  should 
mo™ com-  the  profits  arising  from  the  purchase  of 
of  memblro!  John  Small's  stock  be  shared  by  all  the 
sSck.*860'  stockholders  of  the  bank  in  proportion  to 
the  shares  of  stock  held  by  them?  If  the  bank  should 
in  law  be  regarded  as  the  purchaser  of  the  stock,  then 
the  position  of  Lovett  must  be  sustained,  notwithstand- 
ing the  fact  that  the  persons  who  made  the  contract 
entered  into  it  for  their  own  benefit.  It  is  most  strenu- 
ously contended  in  behalf  of  the  appellants  that  the 
stockholders  were  mere  partners  in  the  banking  busi- 
ness, and  that  the  plaintiff  and  J.  H.  Taylor  and 
Lovett  were  all  stockholders,  and  they  had  no  right  to 
use  the  money  of  the  bank  for  their  private  benefit, 
end  that  they  should  be  required  to  account  to  the 
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bank  for  the  profits,  and  should  be  regarded  as  trustees 
of  the  partnership  as  to  stock  purchased  of  Small.  It 
was  wholly  unnecessary  for  the  appellants'  counsel  to 
cite  page  after  page  of  authorities  and  quotations 
therefrom  to  establish  the  principle  that  one  member 
of  the  partnership  can  not  be  allowed  to  use  the  money 
or  property  of  the  partnership  for  his  own  benefit. 
The  principle  is  correct,  and  as  old  as  the  law  of 
partnership;  but  it  has  no  application  to  a  special 
partnership,  such  as  this  banking  institution  appears 
to  be.  By  the  very  terms  of  the  articles  of  association 
it  was  essentially  different  from  the  ordinary  partner- 
ship. Its  principal  business  was  to  loan  money.  The 
stockholders  had  the  same  right  to  borrow  its  money 
that  a  stranger  to  the  firm  had.  John  Small  appears 
to  have  been  a  borrower  from  the  bank.  There  was 
no  agreement  that  one  stockholder  should  not  sell  his 
stock  to  another.  There  was  the  limitation  that  the 
bank  should  have  the  option  to  purchase  the  stock ; 
but  as  we  have  found  that  the  option  was  waived,  and 
the  purchase  of  the  stock  by  the  plaintiff  was  a  valid 
transaction,  there  is  no  more  reason  for  holding  that 
the  plaintiff  can  not  be  allowed  to  profit  by  the  venture 
than  there  would  be  if  he  had  borrowed  the  money, 
and  bought  land  or  any  other, property  with  it  at  less 
than  it  was  worth. 

II.  The  plaintiff  appeals  because  he  was  not 
awarded  all  of  the  stock.     He  was  not  entitled  to  all  of 

a  . .         it.     He  offered  and  was  willing  to  allow 

Lovett  to  have  one-third  of  it.  Lovett 
demanded  one-half,  but  he  furnished  the  money 
without  an  agreement  that  he  should  have  one-half, 
and  knowing  that  but  one-third  was  offered.  Under 
these  circumstances  we  think  the  district  court  rightly 
held  that  he  was  entitled  to  one-third;  and,  as  he  has 
seen  fit  to  claim  that  third  for  the  bank,  the  plaintiff 
<san  not  be  heard  to  complain. 

The  decree  of  the  district  court  will  be  affirmed. 
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John  Jamison,   Appellee,  v.  Gh  W.   Habbebt, 
Appellant. 

Partnership :  sale  of  interest  with  warranty:  liability.  Where  a 
partnership  was  so  orgauized  that  each  partner  might  sell  his  inter- 
est without  dissolving  the  firm,  and  one  partner  conveyed  by  bill  of 
salehis  "equal  undivided  one-sixth  part/'  covenanting  to  warrant 
and  defend  the  sale  of  the  property  against  all  persons,  and  he  was 
at  the  time  indebted  to  the  firm,  held,  that  there  was  a  breach  of  the 
warranty  to  the  extent  of  such  indebtedness,  and  that  he  was  liable 
to  the  purchaser  for  the  amount  thereof. 

Appeal  from    Wayne    District     Court. — Hon.   W.   IL 
Tedford,  Judge. 

Monday,  January  23,  1893. 

Action  at  law  to  recover  the  sum  of  three  hundred 
and  twenty-five  dollars  and  ninety  cents,  which  the 
plaintiff  alleges  to  be  due  to  him  from  the  defendant 
on  account  of  a  breach  of  contract  by  which  the  defend- 
ant sold  to  the  plaintiff  a  one-sixth  interest  in  a  part- 
nership known  as  the  u Occidental  Coal  Company.' ' 
There  was  a  trial  to  the  court,  and  a  judgment  for  the 
plaintiff.     The  defendant  appeals. — Affirmed. 

J.  W.  Freeland,  for  appellant. 

C.  W.  Steele  and  W.  L.  Livingston,  for  appellee. 

Rothbock,  J. — The  Occidental  Coal  Company  was 
organized  in  the  year  1885.  It  was  a  partnership  com- 
posed of  six  persons,  each  of  whom  owned  a  one-sixth 
interest  in  the  firm.  The  plaintiff  and  the  defendant 
were  members  of  the  partnership.  It  appears  that  the 
partnership  was  not  a  general  one.  It  was  organized 
with  some  of  the  features  common  to  corporations. 
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The  association  was  in  fact  the  successor  of  a  corpora- 
tion which  carried  on  the  same  business,  and  the  part- 
nership appears  to  have  been  carried  on  under  the 
articles  adopted  by  the  corporation.  Whether  they 
adopted  all  of  these  articles  does  not  appear  from  the 
record.  But  it  is  conceded  that  the  parties  to  the 
new  organization  held  their  interests  by  certificates  of 
capital  stock,  and  that  a  sale  of  his  stock  by  one 
member  did  not  dissolve  the  association ;  and  by  the 
articles  and  by-laws  of  the  association  a  transfer  of  the 
share  of  any  member  was  to  be  made  on  the  books  of 
the  company.  The  transfer  or  sale  of  the  interest  of 
the  defendant  to  the  plaintiff  was  accompanied  by  a 
bill  of  sale  in  which  the  following  language  was  used, 
applicable  to  the  property  sold,  and  in  the  way  of  war- 
ranty thereof: 

"The  one  equal  undivided  one-sixth  part  of  the 
Occidental  coal  mine,  located  at  Seymour,  Iowa, 
including  machinery,  cars,  tracking,  and  all  the  appur- 
tenances thereto  belonging,  to  have  and  to  hold  the 
same,  unto  the  said  party  of  the  second  part; 
and  I  do,  for  myself,  my  heirs  and  executors,  covenant 
and  agree  to  and  with  said  party  of  the  second  part  to 
warrant  and  defend  the  sale  of  the  said  property  hereby 
made  unto  said  party  of  the  second  part  against  all  and 
every  person  and  persons  whomsoever." 

This  was  an  express  warranty  of  the  property 
against  all  and  every  person.  The  fact  is  that  at  the 
time  of  the  sale  the  defendant  did  not  own  one-si xth 
of  the  coal  mine,  including  machinery,  cars,  tracking, 
and  appurtenances.  He  had  executed  a  note  to  the 
association  for  the  sum  of  two  thousand  and  one  hun- 
dred dollars,  upon  which  there  was  a  balance  due 
amounting  to  three  hundred  and  twenty-five  dollars 
and  ninety  cents.  The  defendant  was  not  entitled  to, 
and  did  not  own,  one-sixth  of  the  property,  because  he 
owed  the  last-named  sum  to  the  company,  and  pay- 
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merit  thereof  was  necessary  to  constitute  him  the 
owner  of  the  share  he  sold  to  the  plaintiff.  The  plain- 
tiff was  compelled  to  pay  that  amount  to  the  company 
before  he  was  entitld  to  a  one-sixth  share.  It  is  very 
plain  that  there  was  a  breach  of  the  written  warranty. 
Much  has  been  said  in  argument  as  to  whether  the 
partnership  had  a  lien  on  the  defendant's  share  for  the 
balance  due  to  the  company.  We  think  it  is  immate- 
rial what  the  nature  of  the  right  of  the  company  may 
be  in  the  way  of  a  lien.  The  fact  is  that  the  defend- 
ant sold  a  one-sixth  interest,  and  he  had  no  such  inter- 
est. He  owed  over  three  hundred  dollars  thereon; 
and,  as  he  warranted  the  sale  of  the  whole  interest,  it 
was  incumbent  on  him  to  make  his  warranty  good. 
Affirmed. 


-fff  m    Jas.  M.  May,  Guardian,  Appellant,  v.  Levi  M.  Jones 

I'M       MVl  i 


121  108 
I  87  J88| 
112$    59ii| 


et  al.9  Appellees. 

1.  Wills:  wife's  personal  estate:  rights  op  husband.  A  married 
woman  can  not,  by  will,  deprive  her  surviving  husband  of  his  dis- 
tributive share  in  her  personal  estate. 

2.  -         — :    CONSENT  TO  PROVISIONS  BY  HUSBAND:    ESTOPPEL:    EVIDENCE. 


A  married  woman  in  her  will  gave  one  thousand  dollars  to  her  husband, 
and  various  bequests  to  others,  amounting,  all  together,  to  nearly  the 
sum  she  had  at  that  time  on  deposit  in  a  bank.  Four  days  prior  to  the 
making  of  the  will  she  had  given  her  husband  a  check  on  the  bank  for 
one  thousand  dollars.  This  had  not  been  cashed  at  the  time  the  will 
was  made,  and  the  husband  knew  of  the  provisions  of  the  will, 
and  assented  to  them  before  he  received  payment  of  the  check.  But 
it  did  not  appear  that  the  will  was  contemplated  when  the  check  was 
given,  and  it  was  not  referred  to  in  the  will.  No  agreement  that  the 
cheek  should  be  surrendered  or  treated  as'money  bequeathed  by  the 
will  was  shown,  and  the  only  circumstance  to  indicate  that  the  testa- 
trix might  have  so  intended  was  the  fact  that  her  bank  deposit  was 
not  suflieient  to  pay  the  check  and  her  bequests  also.  Held,  that 
the  husband's  acceptance  of  payment  of  the  check  did  not  amount  to 
a  taking  under  the  will,  whereby  he  was  estopped  to  claim  his  dis- 
tributive share. 
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3.  Bank  Check :  death  op  drawer  before  payment:  effect.  When 
the  delivery  of  a  bank  cheek  as  a  gift  is  coupled  with  an  intent  to 
transfer  a  present  interest  in  the  money  represented  by  the  check, 
and  no  revocation  is  attempted,  the  intent  of  the  donor  should  be 
given  effect,  and  the  transaction  be  held  to  transfer  a  present  interest, 
and  a  right  to  the  payment  of  the  check  after  the  death  of  the  drawer, 
as  well  as  before. 

Appeal  from  Monroe   District    Court. — Hon.    E.    L. 
Burton,  Judge. 

Monday,  January  23,  1893. 

This  is  a  proceeding  in  probate  to  ascertain  and 
settle  the  distributive  share  of  claimants  to  the  estate 
of  a  person  deceased.  From  a  judgment  in  favor  of 
the  defendants,  the  plaintiff  appeals. — Affirmed. 

Henry  L.  Dashiell,  for  appellant. 

The  husband  can  not  dispose  of  his  personal  prop- 
erty by  will  so  as  to  deprive  the  wife  of  her  distributive 
share.  Ward  v.  Wolf,  52  Iowa,  465;  Linton  v.  Crosby, 
61  Iowa,  401.  These  decisions  are  based  on  section 
2452  of  the  Code,  which  is  to  the  effect  that,  the  wid- 
ow's share  can  not  be  affected  by  any  will  of  her  hus- 
band, etc.  It  is  held  that  the  term  " widow's  share" 
refers  to  her  share  of  personal  as  well  as  real  estate, 
and,  therefore,  she  could  claim  one  third  of  the  per- 
sonal property  in  opposition  to  the  husband's  will. 
The  decision  establishing  this  rule,  Ward  v.  Wolf 
supra,  was  approved  by  a  bare  majority  of  the  court 
(Seevers  and  Day,  JJ.,  dissenting),  and  the  rule  of 
property  established  by  it  is  believed  to  be  different 
from  that  of  any  other  country  subject  to  the  common 
law.  The  rule  of  the  common  law  has  always  been, 
and  still  is,  even  in  this  state,  that  the  wife  has  no 
legal  interest  in  her  husband's  personal  property,  but 
the  same  is  subject  to  his  absolute  control  during  their 
joint  lives.   To  take  away  from  the  husband,  therefore, 
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the  power  to  do  by  will  that  which  he  has  the  full  and 
absolute  power  to  do  by  deed,  is  the  only  instance 
known  to  the  law  in  which  there  is  an  absolute  right 
of  control  during  life,  and  an  equally  absolute  prohi- 
bition as  to  control  by  will.  The  question  in  this  case 
is,  does  the  same  rule  apply  to  the  will  of  the  wife. 
Section  2452,  says,  that  the  widow's  share  shall  not  be 
affected  by  any  will  of  the  husband,  etc.  There*  is  no 
express  declaration  of  the  statute  that  the  husband's 
share  shall  not  be  affected  by  any  will  of  the  wife,  but 
we  are  referred  to  section  2440,  as  bringing  the  husband 
within  the  provisions  of  section  2452.  This  declares 
"that  all  the  provisions  made  in  this  chapter  in  regard 
to  the  widow  of  a  deceased  husband  shall  be  applicable 
to  the  surviving  husband  of  a  deceased  wife."  In 
Wilson  v.  Breeding,  50  Iowa,  633,  the  court  holds,  that 
this  provision  of  section  2440  is  applicable  to  real  estate 
only.  In  Houston  v.  Lane,  62  Iowa,  291,  the  court 
holds  that 'section  2440  renders  section  2452  applicable 
to  the  husband  of  a  deceased  wife,  but  this  case  evi- 
dently related  to  real  estate,  and  the  decision,  therefore, 
is  not  inconsistent  with  what  is  stated  on  that  point 
in  Wilson  v.  Breeding,  supra.  The  husband  is  estop- 
ped in  the  present  case  by  the  facts  alleged  in  the 
second  paragraph  of  appellant's  pleading,  which 
shows:  First.  Knowledge  of  the  will  by  Jones,  and 
that  he  made  no  objection  thereto.  Second.  Expres- 
sion by  him  of  consent  and  acquiescence,  and  that  she 
was  thereby  induced  to  make  no  other  disposition  of 
her  property.  Third.  That  Jones  received  and  accepted 
from  the  testator  during  her  lifetime  a  check  for  the 
one  thousand  dollars  bequeathed  him  by  the  will. 
Fourth.  That,  after  the  death  of  the  testator,  he 
cashed  the  check  and  obtained  the  proceeds  of  the 
same.  Hainan  v.  Iowa  Legion  of  Honor,  78  Iowa,  240. 
Section  2203  of  the  Code  has  no  application  to  this 
case.    Houston  v.  Lane,  61  Iowa,  291,  is  not  in  conflict 
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with  the  position  of  the  appellants  in  this  case.  That 
case  relates  in  a  great  degree  to  real  estate,  and  in 
regard  to  that  acts  constituting  an  estoppel  as  to  per- 
sonal property  would  not  have  such  bearing.  As  for 
the  provisions  of  section  2452,  they  only  constitute  a 
general  rule  as  to  property,  and  there  is  no  reason  why 
the  general  rule  contained  in  this  section  should  not  be 
subject  to  thd  law  of  estoppel  to  the  same  extent  that 
other  general  rules  affecting  property  are  subject  to  that 
law.  Payment  by  the  bank  of  the  check  given  the 
husband  was  necessary  to  complete  the  gift,  and 
the  death  of  the  wife  before  payment  operated  in  law 
as  a  revocation.  8  Am.  and  Eng.  Encyclopedia 
of  Law,  title,  Gifts,  1321,  1344;  Burke  v.  Bishop, 
21  Am.  Rep.  568;  First  National  Bank  v.  Dubuque  BJy 
Co.,  52  Iowa,  378. 

T.  B.  Perry,  Levi  M.  Jones  and  Jas.  B.  Findley, 
for  appellees. 

This  court  did  not  have  before  it  in  Wilson  v. 
Breeding,  50  Iowa,  633,  the  subject  raised  by  the 
appeal  in  this  case.  The  question  we  are  now  arguing 
is,  whether  the  wife  has  power  to  dispose  of  her  per- 
sonal property  by  will  to  a  third  person,  which  will  be 
binding  upon  her  husband  after  her  death.  In  Houston, 
Administrator,  v.  Lane,  62  Iowa,  291,  we  have  a  decision 
directly  in  point  holding  that  section  2440  applies  to  a 
surviving  husband  of  a  deceased  wife.  Section  2440 
of  the  Code  makes  sections  2436  and  2452  applicable  to 
the  surviving  husband  of  a  deceased  wife.  These  are 
all  found  in  the  same  chapter  4,  and  leave  no  room  for 
doubt  that  the  husband  is  not  bound  by  the  will  of  the 
wife  disposing  of  her  personal  property.  The  rule  is 
very  well  settled  in  this  state,  that  the  right  of  the  hus- 
band to  his  distributive  share  of  one-third  can  not  be 
defeated  short  of  his  consent  to  take  under  the  will 
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being  actually  entered  upon  the  records  of  the  court, 
within  six  months  from  receiving  notice.  The  facts 
relied  on  for  estoppel  in  the  case  at  bar  are  not  nearly 
so  strong  as  the  facts  referred  to  in  the  case  of  Houston, 
Administrator,  v.  Lane,  supra.  It  is  now  held  that  the 
delivery  of  a  check  either  inter  vivos  or  donatio  causa 
mortis  operates,  eo  instanti,  as  an  assignment  or  transfer 
of  the  money  in  the  bank  called  for  by  the  check,  and 
that  vits  binding  force  does  not  depend  upon  the  col- 
lection of  the  money  before  the  death  of  the  drawer,  or 
upon  a  presentment  and  acceptance  of  the  check  before 
drawer's  death.  2  Morse  on  Banks  and  Banking  [3 
Ed.],  section  548,  549,  550.  Morse  does  not  agree 
with  Williams  on  Executors,  but  with  Grant  on  Banks 
and  Banking  [3  Ed.],  107. 

Robinson,  C.  J. — On  the  twenty-fourth  day  of 
October,  1890,  Mary  C.  Jones  executed  a  will,  which 
contained  provisions  as  follows: 

"First.  1  give  to  my  brother,  Carson  Jones  Agan, 
one  thousand  dollars  in  money.  Second.  I  give  to  my 
husband,  L.  M.  Jones,  and  0.  M.  Jones,  my  youngest 
daughter,  one  thousand  dollars  in  money;  and,  with 
thirty  dollars  that  is  due  me  as  rent  on  my  place  for  the 
year  just  past,  he,  my  husband,  shall  pay  all  rpy  sick- 
ness and  burial  expenses ;  and  the  balance  of  my  money, 
which  is  six  thousand,  nine  hundred  and  seventy-seven 
dollars,  to  be  divided  equally  with  my  three  children, 
namely,  Miss  J.  J.  Moon,  J.  J.  Moon,  E.  A.  Moon,  as 
they  become  of  age.     *     *     *" 

The  only  other  property  included  in  the  will  was  a 
tract  of  land  of  small  value,  not  involved  in  this  appeal. 
0.  M.  Jones  was  the  child  of  the  decedent  and  her  hus- 
band, Levi  M.  Jones,  a  defendant  in  this  action.  The 
three  children  last  named  were  her  children  by  a  former 
husband.  The  date  of  her  death  is  not  shown,  but  the 
will  was  filed  for  probate  on  the  twentieth  day  of 
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November,  1890.  On  the  thirteenth  day  of  Februaryx 
1891,  the  husband,  Jones,  filed  in  the  office  of  the  clerk, 
and  caused  to  be  made  of  record,  a  refusal  to  take  under 
the  will,  and  an  election  to  take  the  share  to  which  he 
would  have  been  entitled  had  no  will  been  made.  Three 
days  later  the  will  was  admitted  to  probate.  It  appears 
from  the  record  and  admissions  of  counsel  that,  three 
or  four  days  before  the  will  was  made,  Mrs.  Jones  had 
given  to  her  husband  a  check  for  one  thousand  dollars 
on  the  bank  in  which  her  funds  were  deposited,  which 
was  held  until  after  her  death,  and  then  presented  and 
paid.  In  April,  1891,  James  M.  May,  as  guardian  of 
the  minor  children  designated  in  the  will  as  Miss  J.  J. 
Moon,  J.  J.  Moon,  and  E.  A.  Moon,  filed  with  the 
records  of  the  estate  in  the  district  court  a  paper  con- 
testing the  right  of  Jones  to  elect  to  take  a  share  in  the 
estate  in  violation  of  the  terms  of  the  will,  on  grounds 
stated  as  follows  : 

"First.  The  property  disposed  of  by  the  will  is 
personal  property,  and  as  to  such  property  the  husband 
has  no  right  of  election,  but  is  bound  by  the  will  of  the 
wife.  Second.  That  said  Levi  M.  Jones  is  barred  and 
estopped  from  objecting  to  said  will  for  the  reason  that 
during  the  lifetime  of  said  Mary  C.  Jones  the  said  Levi 
Jones,  her  husband,  had  full  knowledge  of  the  provis- 
ions of  said  will,  and  made  no  objection  thereto,  but  at 
all  times  expressed  his  consent  to  and  his  acquiescence 
in  the  same,  whereby  the  said  testator  was  induced  to, 
and  did,  rely  upon  said  consent  and  acquiescence,  and 
made  no  other  disposition  of  her  estate.  The  said 
Levi  M.  Jones  has  availed  himself  of  the  benefits  con- 
ferred on  him  by  said  will,  and  received  and  accepted 
from  the  testator  during  her  lifetime  a  check  for  the 
one  thousand  dollars  bequeathed  to  him,  and,  after  the 
death  of  said  testator,  cashed  said  check,  and  obtained 
the  proceeds  of  the  sauie." 

Vol.  87—13 
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Proceeding  were  subsequently  had  which  resulted 
in  findings  by  the  court  and  judgment  to  the  following 
effect:  That  Jones  was  not  bound  by  the  terms -of  the 
will,  but  had  a  right  to  take  his  distributive  share  under 
the  law,  and  that  he  had  elected  so  to  do ;  that  his 
right  to  take  such  distributive  share  was  in  no  manner 
affected  by  the  check  given  to  him  by  his  wife  before, 
and  paid  after,  her  death. 

I.  The  first  question  discussed  by  counsel  is  stated 

as  follows:   "Is  a  disposition  of  personal  property  by  the 

i.  wills:  wife's   ^11  °f  the  w^e  binding  on  the  husband? " 

SfuS!  right.    Section  2436  of  the  Code  provides  that 

of  husband,      u^  persouai  property  of  the  deceased, 

not  necessary  for  the  payment  of  debts,  nor  otherwise 
disposed  of,  as  hereinbefore  provided,  shall  be  distrib- 
uted to  the  same  persons  and  in  the  same  proportions 
as  though  it  were  real  estate."  Section  2440  provides 
that  "one-third  in  value  of  all  the  lfcgal  or  equitable 
estates  in  real  property  possessed  by  the  husband  at 
any  time  during  marriage  which  have  not  been  sold  on 
execution  or  any  other  judicial  sale,  and  to  which  the 
wife  has  made  no  relinquishment  of  her  right,  shall  be 
set  apart  as  her  property  in  fee  simple,  if  she  survive 
him.  The  same  share  of  the  real  estate  of  a  deceased 
wife  shall  be  set  apart  to  the  surviving  husband.  All 
provisions  made  in  this  chapter  in  regard  ta  the  widow 
of  a  deceased  husband  shall  be  applicable  to  the  sur- 
viving husband  of  a  deceased  wife.  The  estates  of 
dower  and  curtesy  are  hereby  abolished. "  Section  2452 
provides  that  "the  widow's  share  can  not  be  affected 
by  any  will  of  her  husband  unless  she  consents  thereto 
within  six  months  after  notice  to  her  of  the  provisions  of 
the  will  by  the  other  parties  interested  in  .the  estate, 
which  consent  shall  be  entered  on  the  proper  records  of 
the  circuit  [now  district]  court."  That  section  was  con- 
strued in  Ward  v.  Wolf,  56  Iowa,  465,  466,  and  Linton 
t*.  Crosby ,  61  Iowa,  401,  404,where  it  was  held  that  the 
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word  "share"  included  both  personal  and  real  property, 
and  that  the  husband  can  not  so  dispose  of  his  personal 
property  as  to  deprive  the  wife  of  her  distributive  share. 
The  three  sections  specified  are  parts  of  chapter  4  of 
title  16  of  the  Code;  and,  as  by  section  2440  all  the 
provisions  of  that  chapter  in  regard  to  the  widow  of  a 
deceased  husband  are  applicable  to  the  surviving  hus- 
band of  a  deceased  wife,  it  follows  that  the  wife  can  not 
by  will  deprive  her  surviving  husband  of  his  distributive 
share  in  her  personal  estate. 

It  is  said  that  in  Wilson  v.  Breeding,  50  Iowa,  629, 
632,  this  court  held  that  section  2440  is  applicable  to 
real  estate  only.  It  is  true  that  in  that  case  it  was  said 
of  section  2440  that  the  provisions  of  the  chapter  in 
which  it  occurs  relate  exclusively  to  real  estate,  but  that 
is  a  manifest  error.  The.  question  which  the  court  was 
really  called  upon  to  determine  was  whether  section 
2440  applies  to  section  2371,  which  relates  to  personal 
property  of  a  deceased  husband  which  was  exempt 
from  execution  in  his  hands.  The  court  rightly  said 
that  section  2440  did  not  so  apply,  for  the  reason  that, 
by  its  express  words,  it  is  limited  to  the  provisions  of 
the  chapter  in  which  it  occurs,  while  section  2371, 
although  under  the  same  title,  is  found  in  another 
chapter.  What  was  said  in  regard  to  real  estate  was 
not  necessary  to  a  determination  of  the  case.  We  con- 
clude that  the  question  under  consideration  must  be 
answered  in  the  negative.  See  Houston  v.  Lane,  62 
Iowa,  291,  294. 

II.  It  is  contended  that  Jones  is  estopped  to  take 
any  of  the  personal  property  of  his  late  wife's  estate, 
2.  — :  consent  excepting  under  the  provisions  of  her  will. 
DySmsban0d  *  The  f acts  constituting  the  alleged  estoppel 
Evidence.  are  substantially  as  follows:  On  the 
twentieth  day  of  October,  1890,  she  had  on  deposit  in 
the  Knoxville  National  Bank  nine  thousand,  twenty- 
seven  dollars  and  twenty  cents.     On  that  day  she  gave 
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to  her  brother,  L.  C.  Agan,  a  check  for  one  thousand 
dollars,  and  on  the  next  day  gave  to  him  a  second 
check,  for  one  hundred  dollars,  and  gave  to  her 
husband  the  check  for  one  thousand  dollars,  to  which 
reference  has  been  m^de.  It  does  not  appear  that 
when  the  will  was  made,  on  the  twenty-fourth  day  of 
the  month,  any  of  the  checks  so  drawn  had  been  paid. 
It  will  be  noticed  that  the  bequests  of  money  made  by 
the  will,  exclusive  of  the  thirty  dollars  due  for  rent, 
amount  to  eight  thousand,  nine  hundred  and  seventy- 
seven  dollars,  or  to  fifty  dollars  and  twenty  cents  less 
than  the  bank  deposit.  The  husband  knew  the  provi- 
sions of  the  will,  and  assented  to  them  before  he 
received  payment  of  the  check.  It  is  said  that,  as  the 
check  had  not  been  paid  when  the  will  was  made,  the 
money  against  which  it  was  4  drawn  belonged  to  the 
testatrix,  and  was  so  treated  by  her  in  the  will;  that 
the  check  was  only  the  means  of  carrying  into  effect 
one  of  the  provisions  of  the  will;  and  that,  when  the 
husband  received  payment  of  it,  he,  in  effect,  con- 
sented to  accept  under  the  will. 

The  case  of  Hainer  v.  Legion  of  Honor,  78  Iowa, 
246,  is  relied  upon  by  appellant  as  sustaining  his  claim. 
In  that  case  a  certificate  of  life  insurance  had  been 
issued  to  one  Gabel,  before  he  was  married,  for  the 
benefit  of  his  mother,  in  case  of  his  death.  After  the 
certificate  was  issued,  Gabel  married,  and  had  one 
child,  but  permitted  the  certificate  to  stand  without 
making  any  new  direction  as  to  the  payment  of  the 
amount  thereof  in  case  of  his  death.  He  made  a  will, 
however,  by  which  he  bequeathed  to  his  daughter  one- 
half  of  the  amount  of  the  certificate,  and  to  his  mother 
the  other  half,  to  be  invested  for  her  for  a  yearly 
income,  and  at  her  death  to  revert  to  the  daughter. 
An  interest  in  real  estate  was  also  devised  to  the 
mother.  She  knew  of  the  will,  and  acquiesced  in  its 
provisions.     Her  son  was   induced    to  rely  on    that 
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acquiescence,  and  to  believe  that  the  provisions  of  the 
will  would  be  carried  out,  and  did  not  make  a  change 
in  the  beneficiary  of  the  certificate  in  the  manner 
required  by  his  contract  of  insurance.  After  his  death 
the  mother  accepted  the  provisions  of  the  will  which 
Were  favorable  to  her,  and  it  was  held  that  she  was 
estopped  by  that  fact  and  the  other  facts  stated  to 
claim  more  of  the  benefits  of  the  certificate  than  those 
specified  in  the  will.  In  this  case  the  husband  lias 
taken  nothing  under  the  will.  It  is  not  shown  that 
the  testatrix  intended  that  the  check  should  be  treated 
as  of  no  effect,  excepting  as  it  should  serve  to  give 
effect  to  the  will.  It  was  drawn  and  delivered  several 
days  before  the  will  was  made,  and,  so  far  as  shown, 
before  the  making  of  the  will  was  contemplated.  It  is 
not  referred  to  in  the  will,  and  was  not  given  for  the 
amount  bequeathed  to  the  husband.  No  agreement 
that  it  should  be  surrendered  or  treated  as  money 
bequeathed  by  the  will  is  shown,  and  the  only  circum- 
stance which  may  be  said  to  indicate  a  purpose  on  the 
part  of  the  testatrix  to  have  the  money  which  should 
be  paid  on  the  check  treated  as  money  paid  according 
to  the  terms  of  the  will  is  the  fact  that  the  money  she 
had  at  the  time  the  will  was  made  was  not  sufficient  to 
pay  the  checks  given  to  her  brother  and  husband,  in 
addition  to  bequests  made  by  the  will ;  but  that  fact 
does  not  overcome  the  presumption  that  the  giving  of 
the  check  was  an  independent  and  completed  transac- 
tion, which  arises  from  all  the  facts  disclosed  by  the 
record.  We  conclude  that  the  husband  is  not  estopped 
to  claim  his  distributive  share  of  the  estate  of  decedent. 
III.  It  is  said  that,  as  the  check  was  designed  to 
be  a  mere  gift,  payment  was  required  to  give  it  effect, 
and  that  the  death  of  the  donor  before  it 
sftt^death  of   was  paid  operated  to  revoke  the  authority7 

drawer  before  .       .         *  .  _ 

payment:         of  the  bank  to  pay  it,  and,  therefore,  the 
gift  was  never  perfected,  and  the  check,  if 
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not  a  means  of  carrying  out  the  provisions  of  the  will, 
should  be  treated  as  a  nullity.  Some  authorities  hold 
that  a  gift  by  check  is  not  complete  until  the  check  is 
paid,  on  the  ground  that  it  is  not  an  appropriation  of 
money  of  the  drawer  in  bank,  but  a  mfcre  request  or 
order  on  the  bank  to  pay  the  amount  specified  when 
the  check  is  presented,  which  may  be  revoked  before 
acceptance.  8  Am.  and  Eng.  Encyclopedia  of  Law, 
1321,  and  authorities  cited.  See,  also,  note  to  Hemphill  v. 
Yerkes,  [19  Atl.  Rep.  342,]  19  Am.  St.  Rep.  609. 
Whether  the  drawer  of  such  a  check  may  withdraw  the 
authority  to  pay  it  after  delivery  and  before  acceptance 
is  a  question  not  involved  in  this  case.  Mrs.  Jones 
made  no  effort  to  prevent  its  payment,  manifested  no 
desire  that  it  should  not  be  paid,  and,  so  far  as  it  is 
shown,  gave  it  without  condition  as  a  gift  inter  vivos. 

In  Roberts  v.  Austin  Corbin,  26  Iowa,  315,  it  was 
held  that  the  delivery  of  a  bank  check  carries  with  it  a 
right  of  action  against  the  bank  on  which  it  is  drawn, 
if  it  have  sufficient  funds  of  the  drawer  on  deposit  to 
use  for  that  purpose,  and  that  such  right  was  not 
defeated  by  a  general  assignment  for  the  benefit  of 
creditors  made  after  the  check  was  drawn,  but  before 
it  was  presented  for  payment.  That  holding  was  based 
upon  the  implied  promise  of  the  bank  to  pay  out  on 
the  checks  of  the  depositor  the  funds  deposited.  It 
was  said  that,  when  the  depositor  has  indicated  by  his 
check  the  person  to  whom  the  money  shall  be  paid,  the 
promise  inures  to  his  benefit.  The  recent  case  of 
Fonner  v.  Smith,  47  N.  W.  Rep.  (Neb.)  632,  is  to  the 
same  effect.  In  Poole  v.  Carhart,  71  Iowa,  37,  bank 
checks  were  distinguished  from  other  orders  for  the 
payment  of  money.  It  may  be  true  that  a  check  can 
not  be  regarded  as  an  assignment  of  "funds,"  within 
the  ordinary  meaning  of  that  term,  but  it  transfers  to 
the  payee  a  right  to  recover  its  amount  of  the  bank  on 
which  it  is  drawn,  if  the  drawer  have  a  sufficient  deposit 
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when  it  is  presented,  and  that  right  vests  when  the 
check  is  delivered.  Some  authorities  distinguish 
between  cases  where  the  checks  are  drawn  for  a  valua- 
ble consideration  and  where  they  are  mere  gifts,  the 
holding  of  such  authorities  being  that  in  the  former 
class  of  cases  death  does  not  revoke  the  checks,  and 
that  in  the  latter  it  does.  Tiedeman  on  Commercial 
Paper,  section  448.  But  when  the  delivery  is  coupled 
with  an  intent  to  transfer  a  present  interest  in  the 
money  represented  by  the  check,  and  no  revocation  is 
attempted,  it  seems  to  us  the  intent  of  the  donor  should 
be  given  effect,  and  the  transaction  be  held  to  transfer 
a  present  interest,  and  a  right  to  the  payment  of  the 
check  after  the  death  of  the  drawer,  as  well  as  before. 
See  2  Morse  on  Banks  and  Banking,  sections  549-551 . 
Whether  the  check  in  controversy  should  have  been 
paid  by  the  bank,  or  by  the  legal  representative  of 
decedent,  we  need  not  determine,  as  that  question  is 
not  discussed,  and,  in  view  of  the  fact  that  the  check 
has  been  paid,  it  is  not  material  in  this  case. 

The  judgment  of  the  district  court  is  affirmed. 


E.  M.  Brink,  Appellant,   v.   J.   H.   Coutts,   County 
Treasurer,  Appellee. 

County  Warrants:  right  to  set  off  delinquent  taxes.  Where 
B.  held  claims  against  a  county,  which  he  assigned  to  the  plaintiff,  to 
whom  the  board  of  supervisors  allowed  them,  and  to  whom  a  warrant 
was  issued  therefor  upon  the  county  treasurer,  and  the  auditor,  by 
authority  of  the  supervisors,  when  he  issued  the  warrant,  stamped 
upon  it  the  following:  "This  warrant  is  subject  to  any  delinquent 
tax  due  Cedar  county  from  the  person  to  whom  it  is  issued,''  held, 
that  the  warrant  was  issued  to  the  plaintiff,  and  not  to  his  assignor, 
and  that  the  treasurer  had  no  ritfht  to  deduct  from  the  amount 
thereof  delinquent  taxes  due  the  county  from  the  plain  tills  assignor. 
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Appeal  from  Cedar  District  Court. — Hon.  J.  H.  Pres- 
ton, Judge. 

Tuesday,  January  24,  1893. 

The  defendant  is  the  treasurer  of  Cedar  county, 
and  this  action  is  to  recover  the  amount  of  two  war- 
rants issued  by  the  board  of  supervisors  of  Cedar 
county,  and  presented  to  the  defendant  for  payment, 
and  payment  refused.  The  case  is  before  us  on  the 
certificate  of  the  trial  judge,  the  amount  in  controversy 
being  less  than  one  hundred  dollars,  and  it  is  as 
follows: 

"One  Bagley,  having  two  claims  against  Cedar 
county  for  fees  in  criminal  cases,  as  marshal  or  consta- 
ble, assigned  those  claims  to  plaintiff,  Brink,  who 
presented  the  same  to  the  board  of  supervisors  of 
Cedar  county,  and  they  were  indorsed  as  allowed,  and 
orders  issued  therefor, — one  for  seventeen  dollars  to 
'E.  N.  Brink,  as  assignee  of  Bagley,  or  bearer;'  and 
one  for  five  dollars  to  i  W.  H.  Bagley  assigned  to  Brink, 
or  bearer,' — the  auditor  stamping  upon  the  warrant  the 
following:  "This  warrant  is  subject  to  any  delinquent 
tax  due  Cedar  county  by  party  to  whom  it  is  issued." 
Now,  the  questions  of  law  are:  First.  Has  the  county 
treasurer  a  right  to  offset  the  delinquent  taxes  of  said 
Bagley  against  the  said  orders  in  the  hands  of  plaintiff, 
Brink,  who  is  admitted  to  be  the  assignee  of  Bagley! 
Second.  The  board  of  supervisors  having  allowed  the 
claims  without  their  making  any  offset  of  the  taxes  of 
Bagley,  can  the  treasurer,  without  further  proceedings, 
refuse  to  pay  the  orders  unless  taxes  delinquent  against 
Bagley  are  deducted  therefrom,  said  taxes  having  been 
delinquent  before  the  claims  were  presented  to  the 
board  by  Brink,  and  before  they,  the  claims,  were 
assigned  to  Brink!  J.  H.  Preston, 

"Judge." 


Digitized  by 


Google 


Jan.  1893]  Brink  v.  Coutts.  201 

The  district  court  gave  judgment  for  the  defend- 
ant, and  the  plaintiff  appeals. — Reversed. 

Wolf  &  Hanly,  for  appellant. 

Sam  S.  Wright,  for  appellee. 

Granger,  J. — Particular  care  as  to  the  facts  will 
aid  much  to  a  correct  solution  of  this  case.  If  the  first 
question  is  answered  in  the  negative,  the  second 
becomes  entirely  immaterial,  because  the  facts  in  the 
case  are  without  dispute,  and  a  negative  answer  would 
authorize  a  judgment  for  the  plaintiff.  The  only 
ground  upon  which  the  right  to  offset  the  taxes  is 
urged  is  the  indorsement,  on  the  orders  in  the  following 
language:  "This  warrant  is  subject  to  any  delinquent 
tax  due  Cedar  county  by  the  party  to  whom  it  is 
issued."  To  whom  were  these  orders  issued?  Bagley 
assigned  the  accounts  to  the  plaintiff.  The  plaintiff 
presented  them  to  the  board  of  supervisors,  and  it,  in 
express  terms,  recognized  the  assignment,  and  issued 
the  orders  to  him.  So  far  as  the  record  shows,  Bagley 
never  knew  of  the  presentation  of  the  accounts  by 
Brink  for  payment,  or  of  the  issuance  of  the  orders. 
He  was  in  no  way  a  party  to  that  transaction.  If  it 
were  a  question  of  a  right  to  set  off  the  taxes  against 
the  account,  the  case  might  be  different,  and  the  points 
in  argument  more  appropriate.  It  is,  then,  solely  a 
question  of  who  was  affected  by  the  indorsement  of  the 
orders.  The  board  of  supervisors  made  or  directed  the 
indorsement,  and  Brink  accepted  it.  The  name  of 
Bagley  appears,  not  as  the  claimant,  but  as  an  assignor 
of  the  accounts,  for  which  the  orders  issued.  His 
name  appears  in  the  transaction  only  in  identification 
of  the  claim.  Brink  was  the  party  to  whom  the  order 
issued,  and,  by  the  express  terms  of  the  indorsement, 
only  taxes  due  from  him  could  be  offset  against 
them.     To  the  question  if  the  taxes  due  from  Bagley 
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could  be  offset,  we  answer,  "No."  There  should  ber 
under  the  issues  presented,  a  judgment  for  the  plaintiff- 
Reversed. 


87    3021 
101    448J 

rvr202         M.  L.  Root,  Appellee,  v.  Town  of  Cincinnati  et  al.r 
'—f258  Appellants;  J.  J.  Kerr,  Appellee,  v.  Same, 

J3i  168  Appellants. 

Boundaries:  town  plats:  conflict  between  survey  and  flat. 
When  there  is  a  conflict  between  a  survey,  as  actually  made,  and  the 
plat  thereof,  the  actual  survey  controls  when  it  can  be  ascertained. 
Accordingly,  where  an  addition  to  a  town  was  surveyed  by  M., 
but  the  plat  was  made  by  the  proprietor,  who  soon  there- 
after sold  lots  therein  by  number,  pointing  out  to  the  purchasers 
the  boundaries  thereof,  and  the  latter  built  their  fences,  and 
made  other  improvements  according  to  such  boundaries,  and  occupied 
and  controlled  the  lots  for  many  years,  held,  that  it  must  be  presumed 
that  such  boundaries  were  the  ones  established  by  the  survey  of  M. ; 
and  that  the  town,  upon  subsequently  ascertaining  that  they  did  not 
correspond  with  the  plat,  had  no  right  to  interfere  with  the  lots  in 
the  actual  possession  of  the  owners,  in  order  to  make  the  alleys  cor- 
respond with  the  plat. 

i 

Appeal  from  Appanoose  District  Court. — Hon.  William 
I.  Babb,  Judge. 

Tuesday,  January  24,  1893. 

Action  in  equity  to  restrain  the  defendants,  the 
incorporated  town  of  Cincinnati  and  its  council  and 
street  commissioner,  from  removing  or  destroying 
certain  buildings,  fences  and  trees,  and  for  general 
equitable  relief.  The  cases  were  tried  and  submitted 
together  in  the  district  court.  From  a  decree  in  favor 
of  plaintiffs,  the  defendants  appeal. — Affirmed. 

Geo.  D.  Porter,  for  appellants. 

T.  31.  Fee,  for  appellees. 
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Robinson,  C.  J. — In  June,  1875,  J.  C.  McDonald 
caused  to  be  surveyed  and  platted  into  town  lots  a  tract 
of  land  which  he  owned,  adjoining  the  town  of  Cincin- 
nati. The  name  given  to  the  tract  so  platted  was  "J. 
C.  McDonald's  First  Addition  to  the  town  of  Cincin- 
nati." Block  2  of  that  addition  contains  lots  num- 
bered from  1  to  8,  inclusive,  commencing  on  the  west. 
Each  lot  is  fifty  feet  in  width,  and  extends  from  Pleas- 
ant street,  on  the  south,  one  hundred  and  thirty-two 
feet  northward,  to  an  alley.  Lots  4  and  5  are  sepa- 
rated by  an  alley  sixteen  feet  in  width,  which  extends 
from  Pleasant  street,  northward  through  the  addition; 
and  lots  6  and  7  are  separated  by  an  alley  of  the  same 
width,  which  extends  from  Pleasant  street  to  the  alley 
on  the  north  side  of  the  block.  In  August,  1875, 
McDonald  sold  lots  3  and  4  to  Harriet  B.  David.  Her 
husband  fenced  them  for  her  in  the  fall  of  that  year, 
planted  trees  and  built  a  coal  house,  pig  pen  and  barn 
on  the  east  side  of  lot  4,  next  to  the  alley.  It  is  not 
shown  when  lot  5  was  sold  by  McDonald,  but  it  was 
fenced  by  David  in  the  year  1876.  In  the  spring  of 
1881  the  plaintiff  bought,  and  has  since  occupied,  the 
three  lots  as  a  homestead.  Lot  6,  in  block  2,  was  sold 
by  McDonald  in  August,  1878,  and  in  the  year  1881  it 
was  purchased  by  the  plaintiff  J.  J.  Kerr.  In  the  year 
1883  he  purchased  of  McDonald  lots  7  and  8,  and  has 
occupied  them  as  his  homestead  since  that  time.  His 
dwelling  is  on  lot  6,  and  on  the  east  side  of  that  lot, 
next  to  the  alley,  there  are  a  coal  and  lumber  house, 
smokehouse,  pig  pen,  fruit  and  ornamental  trees  and 
shrubbery. 

The  addition  is  within  the  limits  of  the  incorpo- 
rated town  of  Cincinnati.  When  first  platted  it  con- 
tained four  blocks,  three  of  which  were  vacated  in  the 
year  1879.  In  the  year  1886  they  were  re-established. 
In  April,  1887,  the  council  ordered  a  re-survey  of  the 
town  plat,  which  was  made.    According  to  that  survey 
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the  alley  separating  lot  4  from  lot  5,  and  the  one  sepa- 
rating lot  6  from  lot  7,  are  about  six  feet  further  west 
than  they  were  supposed  to  be,  according  to  the  original 
survey.  The  council  has  ordered  the  streets  and  alleys 
to  be  opened  according  to  the  last  survey,  and  the 
object  which  the  plaintiffs  really  desire  to  accomplish 
is  to  prevent  any  interference  with  their  lots,  and 
the  buildings,  fences,  trees  and  shrubbery  thereon,  as 
they  now  exist.  If  the  order  of  the  council  is  carried 
into  effect,  it  will  cause  serious  inconvenience  and  loss 
to  the  plaintiffs. 

The  first  survey  was  made  by  one  Morrison,  but 
the  plat  was  made  by  McDonald.  The  second  survey 
was  made  according  to  that  plat,  and  it  may  be  con- 
ceded that  it  shows  that  the  plaintiffs  are  occupying 
parts  of  the  alleys  in  question.  But  that  is  not  decisive 
of  their  rights;  for  it  is  a  well  established  rule  that 
where  there  is  a  conflict  between  a  survey,  as  actually 
made,  and  the  plat  thereof,  the  actual  survey  con- 
trols, when  it  can  be  ascertained.  This  rule  is  fre- 
quently applied  to  government  surveys  of  public  lands. 
"Metes  and  bounds  in  description  of  premises  control 
distances  and  quantities,  when  there  is  any  inconsist- 
ency between  them."  Morrow  v.  Whitney,  95  U.  S. 
551.  "Ordinarily,  surveys  are  so  loosely  made,  and  so 
liable  to  be  inaccurate,  especially  when  made  in  rough 
or  uneven  land  or  forests,  that  the  courses  and  dis- 
tances given  in  the  instrument  are  regarded  as  more 
or  less  uncertain,  and  always  give  place,  in  questions 
of  doubt  or  discrepancy,  to  known  monuments  and 
boundaries  referred  to  as  identifying  the  land.  *  *  * 
Such  monuments  may  be  either  natural  or  artificial 
objects,  such  as  rivers,  streams,  springs,  stakes,  marked 
trees,  fences  or  buildings."  Higueras  v.  United  States, 
5  Wall.  827.  "The  true  corners  [of  land  derived  from 
the  general  government]  are  where  the  United  States 
surveyors  in  fact  establish  them,  whether  such  location 
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is  right  or  wrong,  as  shown  by  subsequent  surveys.' r 
Rollins  v.  Davidson,  84  Iowa,  237,  and  cases  therein 
cited.  The  same  rule  is  applicable  to  town  plats. 
Where  there  is  a  discrepancy  between  the  courses  and 
distances  indicated  by  the  plat,  and  the  survey  as  act- 
ually made,  the  latter  controls.  Bradstreet  v.  Dunham, 
65  Iowa,  248,  250;  City  of  Racine  v.  J.  L  Case  Plow 
Co.,  56  Wis.  539;  14  N.  W.  Rep.  599;  Koenigs  v.  Jung, 
40  N.  W.  Rep.  (Wis.)  801.  The  deed  of  a  lot  by 
number  will  be  held  to  convey  the  lot  as  it  is  bounded  by 
the  lines  actually  run  by  the  survey,  when  they  can  be 
ascertained.     Ufford  v.  Wilkins,  33  Iowa,  110. 

A  satisfactory  determination  of  the  contest  in  this 
case  is  reached  by  applying  the  rules  indicated  to 
the  facts  disclosed  by  the  record.  It  is  shown  that 
possession  of  the  lots  was  taken,  fences  were  built,  and 
improvements  made,  within  a  short  time  after  the  first 
survey  was  completed,  and  when  the  boundary  lines  as 
located  by  the  surveyor,  must  have  been  well  known 
to  McDonald  and  others.  McDonald  pointed  out  the 
bounds  of  the  lots  to  purchasers,  and  improvements 
were  made  according  to  his  direction.  We  are  satisfied 
that  they  were  made  and  that  the  lots  are  now  occupied 
according  to  the  Morrison  survey.  The  deeds  under 
which  the  plaintiffs  hold  were  of  lots  described  by 
numbers,  which  were  ascertained  and  located  by  that 
survey.  The  town  controls  and  uses  the  alleys  which 
were  in  fact  dedicated  to  the  public,  and  has  no  right  to 
interfere  with  the  lots  which  are  now  in  the  actual  pos- 
session of  the  plaintiffs. 

The  decree  of  the  district  court  is  affiiimed. 
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Jessie  E.   Butler,  Administratrix,   Appellee,  v. 

Chicago,  Burlington  &  Quincy  Eailroad 

Company,  Appellant. 

1.  Railroads:  custom:  competency  op  witness.  An  employee  of  a 
railroad  company,  whose  location  and*  duties  for  a  period  of  two 
years  enabled  him  to  know  the  facts,  held,  to  be  a  competent  witness 
to  the  fact  that  "it  was  always  the  custom  of  the  clinker  men  to  help 
the  hostlers"  in  moving  locomotive  tanks. 

2.  Evidence:  cross-examination.  An  answer  to  a  question  on 
cross-examination  not  relating  to  anything  the  witness  has  testified 
to  in  chief,  may  properly  be  stricken  out  on  motion. 

3.   :    op   ultimate  pact:    admissibility.     Although  one  of  the 

material  allegations  of  the  petition  was  that  a  certain  engineer  was 
unskilled,  held,  that  such  being  an  ultimate  fact,  direct  testimony, 
offered  by  the  defendant,  that  he  was  skilled,  was  properly  excluded. 

4.  Agency:  evidence  op:  declarations  op  agent.  The  fact  of 
agency  can  not  be  shown  by  the  statements  and  representations  of 
the  alleged  agent. 

5.  Evidence:  memorandums:  error  without  prejudice.  Where 
a  locomotive  engineer  testified  thac  he  had  no  recollection  of  the  time 
of  the  arrival  of  a  certain  train  at  a  certain  place,  independent  of  a 
memorandum ;  that  he  made  the  memorandum  at  the  time,  and  that 
it  was  correct ;  held,  that  whether  the  memorandum  was  admissible 
in  evidence  or  not,  the  witness  having  been  permitted  to  testify  from 
the  memorandum,  fully,  as  to  all  matters  therein  referred  to,  its  exclu- 
sion was  error  without  prejudice. 

43.  Master  and  Servant:  railroads:  injury  to  "clinker  man:" 
negligence  op  fellow  servants:  liability.  A  "clinker  man/' 
whose  business  is  to  remove  ashes,  cinders  and  fire  from  locomotives, 
to  supply  them  with  water  and  sand,  and  to  aid  in  shifting  engine 
tanks,  and  in  the  performance  of  whose  duties  it  is  necessary  for  the 
engine  to  be  switched  from  place  to  place,  and  customary  for  him  to 
ride  thereon,  is  engaged  in  work  connected  with  the  use  and  opera- 
tion of  a  railway,  within  the  meaning  of  section  1307  of  the  Code, 
making  a  railway  company  liable  for  injuries  sustained  by  an 
employee  through  the  negligence  of  his  fellow  servants. 
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7.  :    :    work    our    op    line    op  employment.    Where  a 

"clinker  man"  of  the  defendant  was  injured  while  aiding  in  shifting 
engine  tanks,  a  work  to  which  no  other  employee  was  assigned,  .and 
which  the  "clinker  man"  had  done  for  years,  with  the  knowledge  and 
under  the  direction  of  other  employees  of  the  defendant,  held,  that 
the  defendant  could  not  escape  liability  on  the  ground  that  he  was 
injured  while  out  of  the  line  of  his  duty,  and  acting  as  a  mere 
volunteer. 

S.  :  :  negligence:  question  for  jury.  Where  the  evi- 
dence showed  that  the  defendant's  "clinker  man"  was  killed  while  in 
the  act  of  coupling  two  locomotive  tanks  together,  and  that,  to  do  so, 
he  was  compelled  to  get  under  the  ends  of  the  tanks,  as  he  did,  and 
that,  while  in  this  position,  the  engine  attached  to  one  of  the  tanks . 
was  so  moved  as  to  kill  him,  held,  that  the  questions  as  to  the  com- 
pany's negligence,  and  that  of  the  ,  contributory  negligence  of 
deceased,  were  properly  submitted  to  the  jury. 

Appeal    from   Union    District    Court. — Hon.    H.    M. 
Towner,  Judge. 

Tuesday,  January  24,  1893. 

Action  by  the  plaintiff,  as  administratrix  of  John 
Butler,  deceased,  for  damages  arising  from  the  killing 
of  said  Butler  by  the  defendant.  There  was  a  trial  to 
a  jury,  resulting  in  a  verdict  and  judgment  for  the 
plaintiff .     The  defendant  appeals. — Affirmed. 

McDill  &  Sullivan,  for  appellant. 

Jas.  G.  Buel  and  Thomas  L.  Maxwell,  for  appellee. 

Kinne,  J. — The  plaintiff,  in  substance,  charges 
that  on  March  2,  1889,  John  Butler,  in  the  discharge 
of  his  duty  as  an  employee  of  the  defendant,  went 
between  and  under  certain  locomotive  tanks  of  the 
defendant,  to  couple  them,  preparatory  to  their  being 
moved ;  that  there  was  then  attached  to  one  of  said 
tanks  a  locomotive,  in  charge  of  an  employee  of  the 
defendant  who  was  unskilled,  careless,  and  negligent, 
and  that  he  carelessly  and  negligently  moved,  shoved, 
jammed,  handled,  and  ran  said  tanks  upon  and  over 
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said  Butler,  thereby  causing  his  death;  that  said 
Butler  was  without  fault  or  negligence  on  his  part. 
The  defendant  denies  every  allegation  in  the  plaintiff 's 
petition ;  denies  that  the  deceased  was  at  the  time  of 
his  death  working  in  the  employ  of  the  defendant; 
denies  that  at  the  time  and  place  alleged  in  the  petition 
it  placed  one  of  its  locomotives  in  the  hands  of  an 
unskilled,  careless,  and  negligent  engineer;  denies 
that  the  locomotive  and  tanks  were  unskillfully, 
carelessly,  and  negligently  moved,  shoved,  jammed, 
handled,  and  run  upon  deceased;  alleges  that  said 
work  so  far  as  it  was  authorized  and  done  by  employees 
of  the  defendant,  was  done  with  skill  and  care,  and 
without  any  negligence ;  that  the  deceased,  by  his  own 
gross  negligence  and  want  of  care,  contributed  to  and 
caused  his  death,  and  the  same  was  in  no  way  due  to 
any  neglect  or  want  of  care  on  the  part  of  the  defend- 
ant; that  it  was  no  part  of  the  deceased's  duty  to 
couple  locomotive  tanks. 

It  appears  that  the  deceased  had  for  several  years 
been  in  the  employ  of  the  defendant  company;  that 
for  the  two  years  prior  to  his  death  he  had  been  what 
was  called  a  "clinker  man."  He  was  at  the  time  of 
his  death  thirty-seven  years  old.  He  was  a  small  man, 
and  lame  in  one  hip.  His  habits  were  good.  He  was 
very  industrious,  and  his  pay  amounted  to  about 
forty-five  or  forty-six  dollars  per  month.  His  ordinary 
duties,  as  clinker  man,  appear  to  have  been  performed 
in  connection  with  an  associate,  and  were  as  follows: 
When  an  engine  came  in  from  its  run,  it  was  taken  by 
a  man  called  the  "yard  hostler"  to  the  clinker  pit, 
where  the  clinker  men  knocked  out  the  fire,  and 
scraped  the  ash  pan.  The  engine  was  then  backed  up 
to  the  water  tank,  where  these  same  clinker  men  gave 
it  water.  It  was  then  moved  a  little  further,  and  they 
gave  it  sand. 

I.    One  Carter,  a  witness  for  the  plaintiff,  testified, 
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against  the  objection  of  the  defendant,  that  "it  was 
i.  railroads:  always  the  custom  of  the  clinker  men  to 
pet8encjofom"  help  the  hostlers."  The  defendant  in- 
wmess,  gj^g  ^^  ^e  admission  of  this  evidence 

was  error,  because  Carter  was  not  shown  competent  to 
prove  a  custom,  and  the  evidence  did  not  tend  to  show 
a  general  custom,  but  only  the  knowledge  of  the  witness 
as  to  what  he  saw  the  men  do.  The  witness  had  been 
in  the  employ  of  the  defendant  two  years*  It  was  his 
duty  to  call  engineers  and  firemen  who  were  wanted  to 
go  out  on  a  run.  His  headquarters  were  at  the  round- 
house office.  Butler's  headquarters  were  at  the  clinker 
pit,  west  of  the  roundhouse.  No  reason  is  shown 
why  this  witness,  by  reason  of  his  vocation,  and  the  loca- 
tion of  his  headquarters  at  the  roundhouse,  near  the 
clinker  pit,  was  not  competent  to  speak  with  certainty 
as  to  the  work  the  clinker  men  did.  Both  before  and 
after  he  gave  the  answer  which  is  objected  to,  he,  with- 
out objection,  testified  that  it  was  the  duty  of  the  host- 
lers to  move  the  tanks;  that,  when  a  tank  was  to  be 
moved,  they  told  the  hostlers,  and  they  and  the  clinker 
men  moved  it;  that  the  clinker  men  always  went  down 
to  help  move  the  tanks.  And  on  cross-examination  he 
testified:  "I  know  the  clinker  men  went  down  to  help 
the  hostlers  get  out  the  tanks.  I  can  not  say,  really, 
whether  it  was  their  duty  or  not.  I  know  they  did  it, " 
And,  again,  on  redirect  examination,  he  says:  "The 
hostlers  would  always  direct  a  clinker  man  to  help 
move  a  tank."  It  will  be  seen  that,  in  effect,  the  wit- 
ness testified,  without  objection,  several  times,  to  the 
same  facts  as  are  disclosed  in  the  answer  which  is  ob- 
jected to.  Under  such  circumstances,  even  if  the  an- 
swer in  controversy  was  objectionable,  it  could  not 
prejudice  the  defendant. 

II.  Witness  Payden,  on  cross-examination,  was 
asked  asto  his  opinion  as  to  the  safest  and  best  manner 
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2.  evidenob:       of  making  a  coupling  of  locomotive  tanks. 

SHon!"  "  His  testimony  with  reference  thereto  was 
stricken  out  on  the  plaintiff's  motion,  the  court  remark- 
ing: "The  motion  will  be  sustained  as  to  what  this 
witness  would  do  under  a  certain  set  of  circumstances, 
or  what  he  thinks  would  be  best  under  certain  circum- 
stances. That  is  a  matter  ,for  the  defendant  to  bring 
out  in  his  part  of  the  case."  The  ruling  of  the  court 
was  right.  The  evidence  elicited  was  in  tio  sense  proper 
to  be  brought  out  in  cross-examination.  The  witness 
did  not  see  Butler  when  he  was  killed.  The  question 
which  called  out  the  answer  did  not  relate  to  anything 
he  had  testified  to  in  chief.  It  was,  in  fact,  foreign  to 
that  examination. 

III.     An  exception  was  taken  to  the  court's  re- 
fusal to  let  witness  Holland  testify  as  to  the  skill  of 

{      Engineer  Kerber,   who  was    running  the 

SfMibmt:  ad~  enS^ne  a*  the  time  Butler  was  killed.  The 
ground  of  the  exclusion  of  the  evidence  was 
that  it  called  for  an  opinion  of  the  witness, — not  for  any 
fact.  It  is  said  by  the  appellant  that  the  question  as  to 
whether  the  engineer  was  skilled  in  his  business  was  one 
of  fact.  If  that  be  conceded,  it  is  certainly  one  of  the 
ultimate  facts  for  the  jury'  to  find  in  the  case.  It 
seems  to  us  that  when  the  jury  were  advised  as  to  the 
age  of  the  engineer,  the  extent  of  his  experience,  the 
nature  and  extent  of  his  duties,  and  other  proper  facts, 
they  were  capable  of  determining  intelligently  as  to 
whether  he  was  a  skilled  engineer.  True,  one  of  the 
material  allegations  of  the  petition  is  that  he  was  un- 
skilled; but  we  do  not  think  it  is  competent  to  prove 
that  he  was  skilled  by  the  testimony  of  a  witness  who 
gives  his  opinion  to  that  effect.  If,  however,  we 
should  concede  the  rale  to  be  as  is  claimed  by  the 
defendant,  still  there  was  no  prejudicial  error  in  the 
ruling,  as,  at  a  later  stage  in  the  trial,  the  defendant's 
foreman  of  engineers  testified,  without  objection,   that 
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he  had  thoroughly  examined  the  engineer,  and  that 
he  was  a  competent  and  skillful  engineer  for  the 
position  of  hostler.  No  evidence  was  offered  to  con- 
tradict this. 

IV.  Witness  Holland,  for  the  defendant,  on 
redirect  examination,  testified  that  one  S.  A.  Eckerson 
4.  agency:  evi-    called  on  him,  and  advised  him  to  see  Mr. 

faera?ieoniofec"  Buel   (one  of  plaintiff's  attorneys).     He 
agent.  wag  ^en  asked:   "What  relation  did  Mr. 

Eckerson  sustain  to  this  case  t  Did  he  come  to  you 
from  the  plaintiff,  or  represent  himself  to  be  from  the 
plaintiff,  in  any  way?"  This  was  objected  to  as  not 
the  proper  way  to  establish  agency.  Counsel  for  the 
defendant,  in  response  to  a  question  by  the  court,  said 
he  did  not  know  that  he  could  show  anything  touching 
his  agency,  except  his  statements,  whereupon  the  court 
refused  to  allow  the  witness  to  answer.  There  is  no 
doubt  as  to  the  correctness  of  the  ruling.  The  plaintiff 
could  not  be  bound  by  the  statements  of  Eckerson,  who, 
so  far  as  the  record  shows,  was  a  stranger  to  her,  hav- 
ing no  authority  whatever  to  speak  or  act  in  her  behalf. 
Surely  a  party's  rights  can  not  be  permitted  to  be  prej- 
udiced by  the  statements  of  one  not  shown  to  have  any 
authority  to  act,  and  who,  for  aught  that  appears,  may 
be  a  mere  meddler  in  that  with  which  he  has  no  concern. 

V.  The  plaintiff,  when  recalled  in  rebuttal,  was 
asked  on  cross-examination:  "What  did  Eckerson  say 
to  you  about  using  this  man  Holland  ?  "  An  objection 
was  sustained  to  the  question,  as  not  being  proper 
cross-examination.  The  witness  had  been  examined  in 
chief  with  a  view  of  impeaching  the  defendant's  witness 
Holland.  She  had  not  been  asked  anything  relating  to 
Eckerson.  The  proposed  evidence  was  clearly  not 
proper  on  cross-examination. 

VI.  One  Pennington  was  a  witness  for  the  plain- 
tiff, and  testified  to  seeing  Butler  under  the  tanks  just 
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5.  evidence:  before  he  was  killed.  The  accident  appears, 
&Sm?™noT  without  conflict,  to  have  happened  in  the 
without  preju-  cresfcon  yar£s  between  ten    and    eleven 

o'clock  on  March  2,  1888.  The  defendant  showed  that 
Pennington  was  fireman  on  a  freight  train  which 
arrived  in  Creston  that  day  at  3:45  p.  m.  This  evi- 
dence was  elicited  from  the  engineer  of  said  train.  The 
defendant  offered  in  evidence  the  book  kept  by  it,  in 
which  said  engineer,  and  also  the  conductor  of  the  sec- 
ond section  of  said  train,  entered  the  time  of  the  arrival 
of  their  trains  on  that  day.  This  book  was  excluded 
as  being  mere  memoranda,  and  incompetent  and  imma- 
terial. Error  is  assigned  on  this  ruling.  The  authorities 
are  not  in  entire  accord  on  the  questions  here  present- 
ed. It  appears  in  this  case  that  the  engineer  testified 
he  had  no  recollection  of  the  fact  of  the  time  of  the 
arrival  of  the  train,  independent  of  the  memorandum; 
that  he  made  it  at  the  time ;  that  it  was  correct.  In 
such  a  case  the  memorandum  has  often  been  held  admis* 
sible.  Hancock  v.  Kelly,  81  Ala.  368,  2  South.  Rep.  281  j 
Stoudenmire  v.  Harper,  81  Ala.  242,  1  South.  Rep.  857. 
But  see  Hoffman  v.  Railway  Co.,  41 N.  W.  Rep.  301, 40 
Minn.  60;  Taylor  v.  Chi.,  M.  &  St.  P.  Railway  Co.,  80 
Iowa,  431,  435.  We  need  not,  however,  pass  upon  the 
correctness  of  the  ruling  rejecting  this  book,  as  the 
engineer  who  ran  the  train  testified  from  the  memoran- 
da, fully,  as  to  all  the  matters  therein  referred  to ;  and 
hence,  if  the  ruling  was  error,  it  was  without  prejudice. 
VII.  It  is  insisted  that  the  deceased  and  his 
coemployee  were  not  engaged  in  work  in  any  manner 
e.  master  and       connected  with  the  operation  of  a  railway. 

servant:  rail-  .  .  F  J  7 

tS^ciinker1*     W1*hin  the  meaning  of  section  1307  of  the 

^nnce'ofnfefiow  Code,   which  reads:   "Every  corporation 

wiit§?Us  lia"     operating  a  railway  shall  be  liable  for  all 

damages  sustained  by  any  person,  including  employes 

of  such  corporation,  in  consequence   of  the  neglect  of 

agents,  or  by  any  mismanagement  of  the  engineers  or 


Digitized  by 


Google 


im^. 


Jan.  1893]  Butler  v.  0.,  B.  &  Q.  R'y  Co. 


213 


other  employees  of  the  corporation,  and  inconsequence 
of  the  willful  wrongs,  whether  of  commission  or  omis- 
sion, of  such  agents,  engineers,  or  other  employees, 
when  such  wrongs  are  in  any  manner  connected  with 
the  use  and  operation  of  any  railway  on  or  about  which 
they  shall  be  employed,"  etc.  We  are  cited  to  many 
cases  decided  by  this  court  wherein  we  have  held  that 
the  employment  was  not  such  as  to  bring  the  employee 
within  the  provisions  of  the  statute  quoted;  and  coun- 
sel for  the  appellant  maintain  that  if  it  is  held  that  the 
deceased,  when  killed,  was  assisting  in  moving  tanks, 
and  that  such  labor  was  within  the  line  of  his  duty,  still 
he  was  not  so  connected  with  the  use  and  operation  of 
the  defendant's  railway  as  to  be  within  the  protection 
of  the  statute.  In  the  following  cases  it  has  been  held 
that  this  statute  did  not  apply,  as  the  employee  injured 
or  killed  was  at  the  time  not  engaged  in,  or  connected 
with,  the  use  and  operation  of  a  railway,  within  the 
contemplation  of  the  law:  Schroeder  v.  Chi.,  R.  L  & 
P.  Railway  Co.,  41  Iowa,  344,  347,  a  case  of  removal  of 
an  abandoned  bridge;  Potter  v.  Chi.,  R.  I.  &  P.  Rail- 
way Co.,  46  Iowa,  399,  where  an  employee  in  amachine 
shop  was  assisting  in  moving  a  driving  wheel ;  Smith  v. 
B.,  C.  R.  &  N.  Railway  Co.,  59  Iowa,  73,  a  case  of  a 
section  hand;  Foley  v.  Chi.,  R.I.  <&  P.  Railway  Co., 
€4  Iowa,  644,  649,  a  car  repairer;  Malone  v.  B.,  C.  R. 
&  N.  Railway  Co.,  65  Iowa,  417,  an  engine  wiper  who 
was  injured  while  assisting  in  closing  a  door  after  the 
passage  of  an  engine;  Stroble  v.  Chi.,M.  &  St.  P.  Rail- 
way Co.,  70  Iowa,  555,  560,  and  Luce  v.  Chi.,  St.  P.,  M. 
&  0.  Railway  Co.,  67  Iowa,  75,  cases  of  employees 
engaged  in  hoisting  coal ;  Matson  v.  Chi.,  R.  I.  <&  P. 
Railway  Co.,  68  Iowa,  22,  the  case  of  a  track  repairer 
injured  by  a  stone  hurled  upon  him.  The  statute  was 
held  applicable  in  the  following  cases:  Deppe  v.  Chi., 
R.  I.  &  P.  Railway  Co.,  36  Iowa,  52,  55,  a  case  of  one 
shoveling  dirt  on  a  dirt  train;  Frandsen  v.  Chi.,  R.  L 


Digitized  by 


Google 


214  Butlek  v.  C,  B.  &  Q.  R'y  Co.      [87  Iowa 

&  P.  Railway  Co.,  36  Iowa,  372,  a  case  of  a  section 
hand  injured  while  in  the  line  of  his  duty,  repairing 
track;  McKnightv.  Iowa  &  Minn.  R.  Construction  Co., 
43  Iowa,  406,  408,  a  case  of  one  shoveling  gravel  from  a 
train ;  Pyne  v.  Chi.,  B.  &  Q.  Railivay  Co.,  54  Iowa,  223, 
228,  where  a  detective  in  the  employ  of  the  company 
was  injured  while  in  the  line  of  his  duty,  walking  on 
the  track;  Handelun  v.  B.,  C.  R.  &  N.  Railway  Co.,  72 
Iowa,  709,  an  employee  whose  duty  it  was  to  assist  in 
loading  and  unloading  gravel  cars,  and  to  ride  back 
and  forth  on  the  cars  between  the  pit  and  the  place  of 
unloading;  Nelson  v.  Chi.,  M.  &  St.  P.  Railway  Co., 
73  Iowa,  576,  a  case  of  an  employee  injured  by  the  oper- 
ation of  a  ditching  machine  on  a  railroad;  Smith  v. 
Humeston  &  S.  Railway  Co.,  78  Iowa,  584,  where  a  snow 
shoveler  was  injured  by  falling  from  a  train. 

The  deceased  in  the  case  at  bar  was  killed  while  in 
the  line  of  his  employment.  His  business  was  to 
remove  the  ashes,  cinders,  and  fire  from  locomotives,  to 
supply  them  with  water  and  sand,  and  to  aid  in  moving 
or  shifting  engine  tanks.  In  the  proper  performance 
of  his  duties,  it  is  shown  that  it  was  necessary  for  the 
engine  to  be  switched  from  the  clinker  pit  track  over 
onto  another  track,  to  take  water,  and  it  was  required 
to  be  moved  still  further  in  order  to  take  sand.  At 
such  times  the  clinker  man  who  was  to  sand  and  water 
the  engine  rode  on  the  same.  Whether  the  statute 
applies  to  a  case  like  this  depends  on  its  phraseology, 
and  the  purpose  and  object  sought  to  be  attained  by  its 
enactment.  In  the  cases  heretofore  cited,  it  has  repeat- 
edly been  held  that  this  statute  was  intended  for  the 
protection  and  benefit  of  employees,  who,  from  the  very 
nature  of  their  employment,  are  exposed  to  the  hazards 
peculiar  to  the  business  of  using  and  operating  a  rail- 
road. It  is  said  in  Stroble  v.  Chi.,  M.  dt  St.  P.  Railway 
Co.,  70  Iowa,  555:  "This  negligence,  to  render  the 
corporation  liable,  must  be  of  an  employee,  and  affect  a 
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coemployee,  who  are  in  some  manner  performing  work 
for  the  purpose  of  moving  a  train,  as  loading  or  unload- 
ing it,  superintending,  directing,  or  aiding  its  move- 
ment. The  persons  must  be  connected  in  some  manner 
with  the  moving  of  trains.  Work  preparatory  thereto, 
which  may  be  done  away  from  a  train,  is  not  connected 
with  its  movement.' '  And  it  is  held  that  a  duty  to  turn 
a  turntable,  and  so  adjust  it  as  to  connect  the  rails  on 
the  table  with  the  track  leading  thereto,  at  times  when 
engines  are  being  run  between  the  main  track  and  the 
engine  house,  requires  the  doing  of  an  act  necessary  to 
be  done  in  the  use  and  operation  of  a  railroad.  Malone 
v.  B.f  C.  R.  <&N.  Railway  Co.,  65  Iowa,  417.  Nor  is 
recovery  limited  to  cases  where  the  injury  was  received 
by  the  movement  of  cars  or  engines  on  the  track. 
Smith  v.  Humeston  &  S.  Railway  Co. ,  78  Iowa,  584.  The 
deceased  was  coupling  together  tanks,  so  that  they 
might  be  moved  as  directed  by  the  defendant.  His 
employment,  at  the  time  he  was  killed,  was,  in  all 
essential  respects,  the  same  as  if  he  had  been  making 
up  a  train, — coupling  the  cars.  These  tanks  were  a 
necessary  part  of  a  train.  They  were  being  coupled  so 
that  they  could  be  moved  to  their  proper  places  for 
train  service.  Surely,  under  such  circumstances,  the 
deceased  was  within  the  protection  of  the  statute.  If  it 
were  not  so,  the  statute  would  be  a  delusion.  To  give 
it  any  other  construction,  in  a  case  like  this,  would  rob 
the  beneficiaries  of  it  of  the  protection  which  the  legis- 
lature intended  to  give  them.  The  evidence  shows  that 
the  work  of  coupling  tanks  is  more  perilous  than  that 
of  coupling  cars.  To  make  the  former  coupling,  tanks 
must  come  to  a  stop,  and  must  remain  so  until  the 
coupling  is  done.  In  the  performance  of  this  duty  the 
deceased  was  exposed  to  the  hazards  arising  from  the 
moving  of  the  engine  and  tanks. 

VIII.     The  appellant  contends  that  the  deceased, 
when  killed,  was  not  in  the  line  of  his  duty;  that  he 
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T# . .       was  only  a  volunteer;  and  hence  the  plain- 

uneo? em?f    tiff  can  not  recover.     The  evidence  shows 
pioyment.      ^at  tkese  ciinker  men  had  for  years  been 

assisting  in  moving  tanks ;  that  they  helped  the  host- 
lers to  do  it.  It  may  be  conceded  that  there  is  no 
positive  evidence  that  it  was  a  part  of  the  duty  of  a 
clinker  man  to  assist  in  moving  and  coupling  tanks; 
but  it  does  not  appear  that  there  was  any  one  else 
whose  duty  it  was  to  do  this  particular  work.  Some 
one  was  required  to  do  it,  and  the  fact  that  the  clinker 
men  had  done  it  for  years,  with  the  knowledge  of,  as 
well  as  under  the  direction  of,  other  employees  of  the 
defendant,  was  sufficient  to  show  that  it  was  in  the  line 
of  their  employment. 

IX.  It  is  said  that  the  deceased  was  guilty  of 
negligence,  in  consequence  of  which  he  lost  his  life, 
e  . .        and  that  there  was  no  negligence  on  the 

queia5SCfor    part  of  the  defendant.     By  their  verdict 
fur7,  the  jury    have   found   that  the  accident 

resulted  from  the  defendant's  negligence,  and  that  the 
deceased  did  not  contribute  thereto.  The  evidence  is 
ample  to  sustain  the  verdict,  and  we  can  not  disturb  it. 
It  appeal's  that  Butler  was,  when  killed,  in  the  act  of 
coupling  two  tanks  together;  that  to  do  so  (there  being 
no  bumpers  on  the  tanks),  he  was  compelled  to  get 
under  the  ends  of  the  tanks,  as  he  did,  and  while  in 
this  position  the  engine  attached  to  one  of  the  tanks 
was  so  moved  as  to  kill  him.  It  was  a  question  for  the 
jury,  under  all  the  evidence,  as  to  whether  the  defend- 
ant's engineer  was  negligent  in  thus  moving  the  engine, 
and  we  can  not  say  that  the  evidence  did  not  justify 
their  finding. 

X.  We  can  not  discuss  the  many  other  errors 
assigned.  We  have  examined  all  of  them,  and  have  read 
with  care  the  instructions  given  and  refused,  and 
find  no  reversible  error. 

The  judgment  of  the  district  court  is  affibmed. 
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Work  Brothers  &  Company,  Appellees,  v.  H.  McCoy, 
Defendant,  and  L.  M.  Lord,  Appellant. 

X.  Pleading:  answer  to  amended  petition:  motion  to  strike.  So 
much  of  the  answer  to  an  amended  petition  as  sets  up  matters  which 
are  pat  in  issue  by  the  answer  to  the  original  petition,  or  states  a 
mere  conclusion  of  law,  may  properly  be  stricken  out  on  motion. 

2.  Conversion:  property  taken  bt  receiver  under  order  of 
court.  Where,  upon  the  application  of  the  plaintiff,  in  an  action  by 
attachment,  a  receiver  for  the  attached  property  was  appointed  by 
the  court,  held,  that  the  taking  of  the  property  by  the  receiver,  in  the 
absence  of  any  showing  that  the  property  or  its  proceeds  was  not 
held  by  him  for  whoever  might  be  found  entitled  to  it,  did  not 
amount  to  a  conversion  thereof  by  the  plaintiff. 

3.  Conspiracy:  declarations  op  co-conspirators:  order  op  testi- 
mony. While  the  general  rule  is  that  a  prima  facie  case  of  conspiracy 
must  be  made  before  evidence  of  the  acts  and  declarations  of  the 
alleged  conspirators  can  be  introduced,  it  is  proper  to  permit  such 
evidence  to  be  first  introduced,  where  the  plaintiff  promises,  in  the 
further  prosecution  of  the  case,  to  introduce  evidence  to  prima  facie 
establish  a  conspiracy,  and  the  court  instructs  the  jury  that  the 
evidence  first  introduced  is  not  to  be  considered  unless  a  conspiracy 
is  proved. 

4.  Conspiracy  to  Obtain  Credit:  evidence.  In  an  action  for 
conspiracy  to  obtain  credit,  the  plaintiffs  are  not,  in  proving  the 
conspiracy,  limited  to  facts  known  to  them  at  the  time  of  extending 
credit. 


5.  :  action  for  price  op  goods:  evidence:  admissions.    Where, 

in  an  action  for  goods  procured  to  be  sold  to  one  of  two  persons  through 
their  alleged  conspiracy  to  obtain  credit  therefor,  the  question  of  their 
partnership  was  also  in  issue,  held,  that  the  admission  of  the  one  to 
whom  the  goods  were  sold  that  a  copy  of  the  account  sued  on  was  cor- 
rect, was  admissible  against  the  other  party,  either  as  co-conspirator 
or  copartner,  and,  after  such  admission,  such  copy  was  admissible  in 
evidence. 

6.    :      :      ATTACHMENT:      RIGHT     TO     PERSONAL    JUDGMENT. 

Where  M.  and  L.  conspired  together  to  procure  goods  to  be  sold  by 
the  plaintiffs  to  AL  upon  credit,  and,  in  furtherance  of  the  scheme, 
they  transferred  the  goods  to  L.  before  the  bills  were  due,  and  the 
plaintiffs  sued  them  both  for  the  price,  and  attached  the  goods,  held, 
that  the  court  properly  instructed  the  jury  that,  if  they  found  that  a 
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conspiracy  was  formed  and  carried  out  as  alleged,  they  should  find 
for  the  plaintiffs  against  both  of  the  defendants,  notwithstanding  the 
attached  goods  may  have  been  worth  more  than  the  plaintiffs'  claim. 

7.  — :  sufficiency  of  evidence  to  support  verdict.  The  evi- 
dence showed  that  L.  sold  a  stock  of  goods  to  M.,  whom  he  knew  to  be 
insolvent,  on  credit,  and  without  security ;  that  M.  then  added  to  the 
stock  a  large  quantity  of  goods  purchased  of  the  plaintiffs  on  the 
faith  of  his  ownership  of  such  stock  unincumbered;  that,  before 
the  additional  goods  were  paid  for,  and  with  knowledge  of  the  facts, 
L.  made  a  loan  to  M.,  and  then  took  a  mortgage  upon  the  whole 
stock.  Held,  that  a  verdict  finding  that  there  was  a  conspiracy  to 
defraud  the  plaintiffs  was  not  without  evidence  to  support  it. 

Appeal  from    Taylor   District    Court. — Hon.    J.    W. 
Harvey,  Judge. 

Tuesday,  January  24,  1893. 

Action  to  recover  four  hundred  and  twelve  dollars 
on  account  for  goods  sold  and  delivered  November  15, 
1889.  The  plaintiffs  seek  to  charge  the  defendants  with 
said  goods  upon  two  grounds,  namely,  that  they  were 
sold  to  them  as  a  copartnership,  and  that  they  were 
purchased  of  the  plaintiffs  by  McCoy  on  credit,  in  pur- 
suance of  a  conspiracy  between  the  defendants  to 
defraud  the  plaintiffs  and  others.  The  conspiracy 
charged  is  that  Lord,  being  the  owner  of  a  stock  of 
merchandise,  and  the  lot  and  building  where  the  same 
was  kept,  in  Gravity,  Iowa,  agreed  with  McCoy,  who 
was  in  his  employ  as  manager  of  said  mercantile  busi- 
ness, and  whom  he  knew  to  be  insolvent,  to  make  a 
pretended  sale  of  said  merchandise  and  real  estate  to 
him  at  the  price  of  four  thousand  dollars.  %  That,  with 
said  property  as  a  basis  for  obtaining  credit,  McCoy 
should  purchase  goods  on  time,  and  add  the  same  to 
said  stock,  and  before  the  bills  therefor  became  due, 
execute  a  chattel  mortgage  to  Lord  on  the  entire  stock, 
including  such  additions,  to  secure  said  four  thousand 
dollars.  That,  in  pursuance  of  said  conspiracy,  McCoy 
purchased  about  three  thousand  dollars'  worth  of  goods 
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from  wholesale  dealers,  including  the  plaintiffs,  and 
gave  Lord  a  mortgage  as  agreed.  That  Lord  took  the? 
property  under  the  mortgage,  sold  it  at  public  auction,, 
and  bid  it  in  at  three  thousand  and  five  hundred  dol- 
lars, and  that  four  thousand  dollars  was  largely  more 
than  the  value  of  the  property  sold  by  Lord  to  McCoy ~ 
There  was  no  appearance  for  McCoy.  The  defendant,. 
Lord,  answered,  admitting  that  he  was  conducting  amer- 
cantile  business,  and  that  McCoy  was  his  manager,  as 
alleged,  and  denying  every  other  allegation  in  the 
amended  petition.  He  denied  especially  that  he  was 
in  partnership  with  McCoy,  and  the  alleged  conspiracy,, 
and  set  up,  by  way  of  counterclaim  on  the  attachment 
bond,  a  claim  for  damages  for  wrongfully  suing  out  the 
attachment  in  this  action  against  his  property. 

The  plaintiffs  filed  a  third  amendment  setting  out 
in  detail  the  fraud  intended  by  the  defendants.  In 
answering  this  amendment  the  defendant  alleged  that 
the  chattel  mortgage  was  taken  in  good  faith  to  secure- 
a  bona  fide  debt,  and  that  it  was  foreclosed  in  the  usual 
way;  that  the  plaintiffs  knew  of  the  sale,  but  refused 
to  bid,  or  to  cause  the  goods  to  sell  for  more  than  three 
thousand  and  five  hundred  dollars,  and  that  the 
defendant's  only  object  in  taking  and  foreclosing  the 
mortgage  and  buying  in  the  goods  was  to  secure  his 
debt.  He  further  alleged  that  the  allegations  of  the 
petition  and  amendments  did  not  entitle  the  plaintiffs 
to  any  personal  judgment  against  him.  He  set  up  as  a 
further  counterclaim  that  a  receiver  had  been  appointed 
at  the  instance  of  the  plaintiffs  and  others  to  take 
charge  of  the  goods  attached  by  the  plaintiffs,  and 
that  by  that  action  the  defendant  has  been  damaged 
three  thousand  dollars,  by  the  wrongful  conversion  of 
said  goods.  On  motion  of  the  plaintiffs  these  parts  of 
the  answer  were  stricken  out.  The  motion  was  over- 
ruled as  to  the  further  allegation  in  the  answer  that 
the  levy  of  the  plaintiffs'   attachment  was  excessive^ 
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for  that  it  was  levied  upon  all  the  goods  in  the  store, 
amounting  to  two  thousand  and  eight  hundred  dollars. 
Upon  these  issues  the  case  was  tried  to  a  jury,  and 
a  verdict  for  the  plaintiffs  for  the  amount  claimed,  with 
answers  to  certain  special  findings,  returned.  The  jury 
found  specially  that  the  defendants  were  not  in  part- 
nership; that  they  did  enter  into  a  conspiracy  as 
alleged;  that  the  attachment  was  not  wrongfully  sued 
out;  and  that  the  defendant,  Lord,  took  the  chattel 
mortgage  from  McCoy  with  intent  to  defraud,  hinder 
and  delay  creditors  of  McCoy.  Judgment  was  entered 
upon  the  verdict,  from  which  the  defendant,  Lord, 
appeals. — Affirmed. 

Thos.  L.  Maxwell  and  O.  B.  Haddock,  for  appel- 
lant. 

Flick  &  Thomas  and  A.  J.  Johnson,  for  appellees. 

Given,  J. — I.     The  appellant's  first  complaint  is 

of  the  ruling  striking  parts  of  his  answer  to  the  amended 

petition.     That  he  took  the  chattel  mort- 

1.  Plbadino:  an-  .  -,     «    . , ,  ,  ,       .      . 

ewer  to  amend-  gage  in  good  faith  was  already  in  issue 

ed  petition:         &    °  J b  .  .  J 

motion  to        under   the  denials  in  the  answer.    His 

strike. 

good  faith  in  taking  and  foreclosing  the 
mortgage  was  only  questioned  upon  the  ground  that 
there  was  a  conspiracy.  If  there  was  no  conspiracy  as 
charged,  then  the  mortgage  and  its  foreclosure  was 
valid.  The  foreclosure  was  stated  to  show  the  con- 
summation of  the  alleged  conspiracy,  and  not  that  it 
was  void  because  of  any  irregularities.  The  plaintiffs7 
right  to  a  personal  judgment  depended  upon  whether 
the  partnership  or  the  conspiracy  was  proved.  It  was 
put  in  issue  by  the  petition  and  first  and  second  amend- 
ments and  the  answer  thereto.  The  allegation  stricken 
out  is  a  statement  of  a  conclusion  of  law,  and  not  of 
facts. 

II.    The  statement  of  a  further  counterclaim  on 
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account  of  the  receiver  taking  the  property  shows  that 
the  receiver  was  appointed  by  the  court. 

2.  Conversion:        m,  .  .  ,     , 

property  taken  That  a  receiver  was   appointed  by  the 

by  receiver 

Sfcourtrder  court  upon  the  application  of  the  plaintiffs 
and  others  is  no  ground  for  recovering 
damages.  In  the  absence  of  an  allegation  to  the  con- 
trary, we  must  presume  that  the  property,  or  the  pro- 
ceeds thereof  if  disposed  of  as  perishable,  is  in  the 
hands  of  the  court  or  its  receiver,  for  whoever  may  be 
found  entitled  to  it.  The  receiver's  taking  the  property 
was  no  conversion  of  it.  There  was  no  error  in  the 
ruling. 

III.     The  court    admitted,   over  the  appellant's 

objections,  certain  declarations  of  McCoy,  and  certain 

letters  and  documents  written  by  him. 

*  deciawions     Most  of  these  were  admitted  under  the 

of  oo-conspir-    .  .  __ 

tea5mondePOf  lssue  °*  conspiracy.  The  appellant  con- 
tends that  there  was  not  even  prima  facie 
evidence  of  a  conspiracy,  and  hence  the  evidence  was 
inadmissible.  In  State  v.  Grant,  86  Iowa,  216,  this 
court  held  as  follows:  "The  general  rule  undoubtedly 
is  that  a  prima  facie  case  of  conspiracy  must  be  made 
before  evidence  of  the  acts  and  declarations  of  the 
alleged  conspirators  can  be  introduced.  But  it  has 
been  found  necessary  to  modify  this  rule,  and  it  is  now 
quite  comnjpn  to  permit  evidence  of  acts  and  declara- 
tions to  be  first  introduced.  This  would  certainly  be 
proper  where,  as  in  the  case  at  bar,  the  state  promised 
in  the  further  progress  of  the  trial  to  introduce  evidence 
to  prima  facie  establish  a  conspiracy.  1  Greenleaf  on 
Evidence,  111;  2  Wharton  on  Criminal  Law  [8  Ed.], 
1401 ;  4  Am.  and  Eng.  Encyclopedia  of  Law,  pages  635, 
636.  The  matter  of  requiring  prima  facie  proof  of  the 
conspiracy  prior  to  the  admission  of  evidence  of  acts 
and  declarations  of  the  conspirators  is  a  matter  largely 
in  the  discretion  of  the  court.' '  As  said  in  Miller  v. 
Dayton,  57  Iowa,  423:     "The  proof  of  the  combination 
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must,  of  necessity,  almost  always  be  extracted  from 
-circumstances  connected  with  the  transaction.' ' 

The  declarations  and  documents  admitted  are 
somewhat  numerous,  and  it  is  not  practicable  that  we 
liere  discuss  them  in  detail.  It  is  sufficient  to  say  that, 
in  view  of  the  evidence  that 'preceded,  we  think  this 
♦evidence  was  properly  admitted  under  the  rule  requir- 
ing prima  facie  evidence  of  conspiracy  to  be  first  intro- 
duced. The  court  instructed  specifically  that,  unless 
the  jury  found  the  conspiracy  they  should  not  consider 
this  evidence  as  against  the  appellant,  and  that  the 
-conspiracy  could  not  be  established  by  the  acts  or 
-declarations  of  McCoy  alone. 

IV.  Among  the  documents  admitted  as  above  was 
&  sworn  statement  of  assets  and  liabilities  made  by 

McCoy  to  a  firm  in  St.  Joseph,  Missouri, 
*  obtainaSdi?:   for  the  purpose  of  obtaining  credit.     The 

©vidGHC© 

contention  is  that  this  statement  was  not 
-to  the  plaintiffs,  and  not  known  to  them?  that  they 
^were  not  influenced  by  it  in  giving  credit  to  McCoy, 
and  therefore  it  was  immaterial.  The  plaintiffs  were 
not  limited  to  facts  known  to  them  at  the  time  of 
•extending  credit  in  proving  the  conspiracy;  indeed,  if 
they  had  then  known  there  was  &  conspiracy,  it  is  not 
probable  any  credit  would  have  been  given.  The 
admissibility  of  this  statement  did  not  depend  upon 
whether  the  plaintiffs  knew  of  it  or  were  influenced  by 
It  at  the  time  of  giving  credit ;  it  was  admissible  under 
the  issue  of  conspiracy. 

V.  Mr.  Thomas  was  permitted  to  testify  that 
McCoy  admitted  the  account  sued  upon  to  be  correct. 

#  taction  for  The    appellant    contends    that    this  was 

eTidenc!?ad-:  improperly  admitted  as  against  him.    The 

missions.         issue  of  copartnership  was  submitted  to 

the  jury,  and,  clearly,  if  a  copartnership  had  been 

found,  this  admission  would  be  admissible  against  the 

appellant.     Therefore  there  was  no  error  in  admitting 
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it.  The  question  of  conspiracy  was  also  submitted.  It 
was  McCoy  who  ordered  the  goods,  and  knew  what  was 
received.  If  they  were  received  in  furtherance  of* the 
alleged  conspiracy,  McCoy's  declarations  concerning 
them  were  admissible  against  both,  and  were  evidence 
of  the  amount  the  plaintiffs  were  entitled  to  recover. 
When  a  copy  of  the  book  of  original  entries  is  admitted 
to  be  correct,  it  is  not  required  that  the  books  be  pro- 
duced; the  copy,  by  virtue  of  the  admission,  becomes 
competent  evidence.  We  have  examined  the  appel- 
lant's contentions  on  this  branch  of  the  case  in  detail, 
and  do  not  find  any  prejudicial  errors  in  admitting  evi- 
dence. 

VI.  The  court  instructed  the  jury  that,  if  they 
found  that  a  conspiracy  was  formed  and  carried  out  as 
e.  — •.  — :  at-  alleged,  they  should  find  for  the  plaintiffs. 
rilhttoper-  The  appellant  contends  that  the  conspiracy 
ment. a  **  must  have  resulted  in  damage  to  the 
appellees  to  entitle  them  to  recover,  and  that  this  ele- 
ment was  omitted  from  the  instructions;  that  in  fact 
the  appellees  were  not  damaged  by  the  alleged  con- 
spiracy, for  that  they  held  largely  more  property  under 
their  attachment  than  was  required  to  pay  their  claim; 
also  that  they  were  not  damaged  by  the  conspiracy,  for 
that  they  had  no  interest  in  or  lien  upon  the  goods  at 
the  time  that  they  were  mortgaged  to,  or  at  the  time 
they  were  purchased  by,  the  appellant  at  the  foreclosure 
sale,  their  debt  not  then  being  due,  and  no  attachment 
having  been  levied. 

The  appellant  cites  and  largely  relies  upon  Adler 
v.  Fenton,  24  How.  (U.  S.)  407.  In  that  case  the 
plaintiffs,  Fenton  et  al.9  had  sold  goods  to  Adler  & 
Scheff  on  their  own  credit,  and,  after  receiving  the 
goods,  Adler  &  Scheff  conspired  with  their  codef end- 
ants  to  conceal  their  property  from  their  creditors  by 
making  an  assignment  thereof  to  their  codefendants. 
Plaintiffs  attached  sufficient  property  of  Adler  &  Scheff 
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to  satisfy  their  debt,  and  then  brought  this  action, 
charging  that  by  means  of  said  fraudulent  acts  they 
"suffered  vexation  and  expense,  and  finally  incurred 
the  loss  of  their  debt."  The  court,  in  conclusion,  held 
as  follows:  "In  the  absence  of. special  legislation,  we 
may  safely  affirm  that  a  general  creditor  can  not  bring 
an  action  on  the  case  against  his  debtor,  or  against 
those  combining  and  colluding  with  him  to  make  dis- 
positions of  his  property,  although  the  object  of  those 
dispositions  be  to  hinder,  delay  and  defraud  creditors." 
The  distinction  between  that  case  and  this  is  apparent. 
In  that,  the  defendants  had  not  conspired,  as  in  this,  to 
fraudulently  induce  the  plaintiffs  to  extend  credit.  The 
wrong  complained  of  was  the  assignment  of  the  prop- 
erty over  which  Adler  &  Scheff  had  the  full  right  of 
disposition.  The  wrong  here  complained  of  is  obtain- 
ing the  plaintiff's  goods  on  credit  to  McCoy,  who  was 
insolvent,  by  means  of  the  conspiracy.  In  Adler's 
Case  the  court  says:  "To  enable  the  plaintiffs  to  sus- 
tain an  action  on  the  case  like  the  present,  it  must  be 
shown  that  the  defendants  have  done  some  wrong;  that 
is,  have  violated  some  right  of  theirs,  and  that  damage 
has  resulted  as  a  direct  and  proximate  consequence 
from  the  commission  of  that  wrong."  The  plaintiffs 
having  no  rights  in  the  property  assigned,  the  assign- 
ment violated  no  right  of  theirs.  In  this  case  it  was 
the  right  of  the  plaintiffs  not  to  be  fraudulently  deceived 
as  to  the  solvency  of  McCoy,  and  it  is  this  right  that 
was  violated  by  the  conspiracy.  By  conspiring  to  get 
the  property  of  the  plaintiffs  in  the  manner  alleged, 
Lord,  as  well  as  McCoy,  became  primarily  liable.  The 
correctness  of  the  account  sued  upon  was  not  disputed 
in  the  evidence.  There  was  no  conflict  as  to  the 
amount,  and  the  court  had  the  right  to  accept  the 
undisputed  fact  in  giving  instructions.  That  the  plain- 
tiffs have  attached  sufficient  property  to  satisfy  their 
debt  is  no  reason  why  they  are  not  entitled  to  personal 
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judgment  against  the  appellant.  He  is,  as  we  have 
said,  primarily  liable,  and  subject  to  a  judgment,  the 
same  as  McCoy.  The  property  attached  is  claimed  by 
the  appellant,  and  whether  it  is  his  or  McCoy's,  it  is 
alike  subject  to  be  applied  upon  the  judgments  against 
them.  A  payment  by  either,  or  by  the  application  of 
the  property  of  either  or  both,  will  be  a  satisfaction  of 
the  judgments,  so  far  as  the  plaintiffs  are  concerned. 
We  have  seen  that  the  plaintiffs'  right  to  recover  does 
not  rest  on  any  rights  they  had  in  the  property  mort- 
gaged to  the  appellant,  but  because  of  the  fraudulent 
conspiracy  by  which  the  plaintiffs  were  induced  to  part 
with  their  goods.  Our  statute  authorized  the  bringing 
of  this  action  as  it  was  brought,  though  the  debt  was 
not  then  due,  and  the  fact  that  it  was  not  then  due 
affords  no  protection  to  the  appellant.  We  see  no 
error  in  instructions  9  and  10,  complained  of. 

VII.  The  appellant  complains  of  the  following 
instruction:  "And  you  are  further  instructed  in  this 
connection  that  the  alleged  conspiracy  can  not  be  estab- 
lished on  what  the  said  McCoy  might  have  said,  done, 
or  written  alone,  but  there  must  be  other  evidence, 
which  may  be  shown  by  facts  and  circumstances  show- 
ing the  conspiracy,  before  what  the  said  McCoy  might 
have  said,  done,  or  written  can  be  considered  by  you  as 
evidence  against  said  Lord."  The  complaint  is  against 
the  use  of  the  word  "alone."  As  it  takes  two  or  more 
to  form  a  conspiracy,  the  words  or  acts  of  one  will  not 
establish  it.  There  must  be  other  evidence  than  that 
of  McCoy,  showing  that  Lord  was  a  party  to  the 
alleged  conspiracy.  We  seo  no  error  in  this  instruc- 
tion. 

VIII.  The  appellant's   remaining  contention    is 

that  the  court  erred  in  overruling  his  motion  for  a  new 

7  .  9UfflcI„      trial   as  to  the  third,   fourth,  and  fifth 

d?Sce°foeJilp-    grounds  thereof,  namely,  that  the  verdict 
port  verdict.     .g  contrary  to  the  law  and  evidence.     The 
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verdict  is  based  alone  upon  the  finding  of  the  alleged 
conspiracy.  If  it  was  for  this  court  to  determine 
whether  the  alleged  conspiracy  was  established,  we 
might  hesitate  to  find  that  it  was.  That  question  was 
fairly  submitted  to  the  jury,  and  we  can  not  say,  in  the 
face  of  this  record,  that  their  finding  is  without  support 
in  the  evidence.  While  we  do  not  attempt  a  discussion 
of  the  evidence,  we  mention,  as  among  the  facts  sup- 
porting the  verdict,  the  following:  The  appellant  sold 
the  property  to  McCoy,  whom  he  knew  to  be  insolvent, 
on  credit,  and  without  any  security.  He  knew  the 
necessity  of  security  then  as  well  as  he  did  afterwards, 
but  withheld  taking  it  until  McCoy  had  added  largely 
to  the  stock  merchandise  purchased  on  credit.  With 
some  knowledge,  at  least,  of  these  additions,  the  appel- 
lant increased  the  debt  to  him  by  a  loan  of  five  hun- 
dred dollars  to  McCoy,  and  then  took  a  mortgage  upon 
the  whole  stock.  If  the  jury  believed,  as  they  had  a 
right  to,  that  the  transaction  was  to  get  the  goods  pur- 
chased, from  the  plaintiffs  and  others,  and  make  them 
the  property  of  the  appellant,  they  were  warranted  in 
their  finding  and  verdict. 

Our  conclusion  is  that  the  judgment  of  the  district 
court  should  be  affirmed. 


CiTY  of  Chariton,  Appellant,  v.  8.  A.  Simmons, 

Appellee ;  Same,  Appellant,  v.  Thos. 

Frazier  et  al.j  Appellees. 

Municipal  Corporations:  regulation  of  street  processions: 
reasonableness.  An  ordinance  which  prohibits  "the  collection  or 
congregation  of  persons  upon  the  streets  or  sidewalks  of  the  city,  and 
the  marching  or  movement  of  persons  in  crowds  or  processions 
thereon,  at  such  times  and  places,  and  in  such  number  and  manner, 
as  to  obstruct  or  impede  public  travel  thereon,  or  to  injuriously  affect 
or  interfere  with  the  business  of  any  person  or  persons  on  such 
streets;"  and  which  prohibits  "the  making  of  any  noise  upon  the 
streets  or  sidewalks  of  the  city,  by  means  of  musical  instruments  or 
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otherwise,  of  such  character  and  extent,  and  at  such  times  and  places, 
as  would  be  likely  to  cause  horses  and  teams  to  become  frightened 
and  ungovernable,  or  of  such  character,  extent  and  duration  as  to 
annoy  and  disturb  others ;"  and  which  makes  it  a  misdemeanor  to 
refuse  to  desist  from  such  prohibited  acts  upon  command  of  the 
ma)ror  or  marshal,  is  not  unreasonable  and  invalid  as  being  an  unwar- 
rantable restraint  upon  the  liberties  of  the  people,  nor  upon  the 
ground  that  the  offense  is  made  to  depend  upon  the  whim  or  caprice 
of  the  mayor  or  marshal,  since  the  gravamen  'of  the  offense  is  the 
doing  of  the  prohibited  acts,  and  not  disobedience  to  the  order  of  the 
officer. 

Appeals  from  Lucas  District  Court. — Hon.  W.  I.  Babb, 

Judge. 

Tuesday,  January  24,  1893. 

The  defendants  were  arrested  upon  warrants  issued 
by  the  fnayor  of  the  plaintiff  city  upon  informations 
charging  them  with  violating  an  ordinance  of  the  city. 
The  defendants  were  taken  before  the  mayor,  and 
entered  pleas  of  not  guilty.  A  trial  was  had,  and  they 
were  found  guilty,  and  judgment  was  entered  against 
each  of  them  in  the  sum  of  ten  dollars  and  costs.  They 
appealed  to  the  district  court,  where,  by  agreement, 
the  pleas  of  not  guilty  were  withdrawn,  and  the  defend- 
ants demurred  to  the  informations.  The  demurrer  was 
sustained,  and  the  plaintiff  city  appeals. — lieversed. 

W.  B.  Barger  and  T.  M.  Stuart,  for  appellant. 

The  clear  intent  of  the  first  section  of  said  ordi- 
nance is  to  prevent  the  unreasonable  obstruction  of 
public  streets  and  sidewalks,  to  the  injury  of  others. 
The  intent  of  the  second  section  is  to  prevent  all  per- 
sons and  all  organizations  from  creating  unusual  noises 
in  the  streets  and  upon  the  sidewalks  for  an  unreason- 
able length  of  time,  and  to  protect  the  person  and 
property  of  others  from  the  menaced  danger  attending 
the  making  of  such  unusual  noise  at  certain  times  and 
at  certain  places  in  the  public  streets.     Cities  have  the 
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right  to  legislate  upon  this  subject.  McClain's  Code, 
sections  615,  726;  Des  Moines  Gas  Company  v.  Des 
Moines,  44  Iowa,  505.  That  the  ordinance  vests  in  the 
mayor  and  marshal  the  discretion  of  determining  when 
the  circumstances  exist  which  would  render  such  order 
proper,  does  not  render  the  ordinance  invalid.  The 
order  or  decision  of  the  mayor  is  not  absolute  or  final. 
Certain  facts  must  exist  before  such  order  is  authorized, 
and  the  defendant,  who  is  charged  with  a  violation  of 
this  ordinance  may  show  in  defense,  that  the  order  of  the 
mayor  was  not  authorized.  Commonwealth  v.  Davis,  4 
N.  E.  Rep.  (Mass.)  577;  Veneman  v.  Jones,  118  Ind. 
41.  The  ordinance  in  question  is  reasonable  in  its  pro- 
visions; Roderick  v.  Whitson,  51  Hun,  N.  Y.  620; 
Commonwealth  v.  Plaisted,  148  Mass.  375;  State  v. 
Cantieny,24:  N.  W.  Rep.  458;  State  v.  Holcomb,  68 
Iowa,  107;  1  Dillon  on  Mun.  Corp.  sections  420,  379; 
Mashburn  v.  City  of  Bloomington,  32  111.  App.  245. 

J.  C.  Mitchell  and  Warren  S.  Duncan,  for  appellees. 

The  ordinance  in  question  is  unreasonable.  Dillon 
on  Mun.  Corp.  [3  Ed.],  section  329.  The  city  has  no 
authority  to  delegate  its  power  to  the  mayor  or  mar- 
shal. The  council  has  no  power  to  make  the  refusal 
to  obey  the  mayor  or  marshal  a  misdemeanor.  The 
ordinance  must  itself  define  the  act  made  a  misde- 
meanor; otherwise  the  citizen  can  not  know  that  he  is 
committing  an  unlawful  act.  There  is  no  penalty 
affixed  by  the  ordinance  to  any  act  forbidden  therein, 
except  the  act  of  not  ceasing  to  march  upon  the  order 
of  the  mayor  or  marshal.  "The  powers  vested  in 
municipal  corporations  should,  as  far  as  practicable, 
be  exercised  by  ordinances  general  in  their  nature,  and 
impartial  in  their  operation. "  Dillon  on  Mun.  Corp. 
[3  Ed.],  section  322;  Mayor  v.  Winfield,  8  Hamp. 
(Tenn.)  767.  In  Mayor  of  Baltimore  v.  Radocke,  49 
Md.  217;  33  Am.  Rep.  239,  the  defendant  was  oper- 
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ating  a  steam  engine,  under  a  permit  from  the  city 
council.  The  resolution  granting  this  permit  con- 
tained a  provision,  in  conformity  with  a  city  ordinance 
on  the  subject,  that  the  engine  was  "to  be  removed 
after  six  months'  notice  to  that  effect  from  the  mayor." 
The  court  says:  "An  ordinance,  which  clothes  a  single 
individual  with  such  power,  hardly  falls  within  the 
domain  of  law,  and  we  are  constrained  to  pronounce  it 
inoperative  and  void."  "General  powers  of  this  char- 
acter, without  more,  do  not  enable  a  town  council  to 
carry  out  any  unreasonable  ideas  of  general  good  gov- 
ernment, and  to  impose  penalties  for  the  doing  of 
things  which  are  not  prohibited  by  any  public  statute, 
nor  by  the  common  law."  Dillon  on  Mun.  Corp. 
[3  Ed.],  section  393;  Wythe  v.  Mayor  of  Nashville,  2 
Swan's  Rep.1;  FrazeeJs  case,  30  N.  W.  Rep.  72;  Ander- 
son v.  The  City  of  Wellington,  Pac.  Rep.,  November 
19,  p.  719.  In  the  case  of  Commonwealth  v.  Plaisted, 
148  Mass.  375,  quoted  by  appellants,  the  validity  of 
the  ordinance  was  not  questioned.  In  Trotter  v.  The 
City  of  Chicago,  33  111.  App.  15,  it  is  held,  that  there 
was  no  legal  question  involved  in  Mashburn  v.  City  of 
Bloomington,  32  111.  App.  245,  relied  on  by  appellant. 

.  Rothrock,  J. — The  ordinance  under  which  the 
arrests  were  made  and  trial  had  was,  by  agreement, 
made  part  of  the  record,  and  the  demurrer  was  sus- 
tained upon  the  ground  that  the  ordinance  was  invalid. 
The  ordinance  in  question,  so  far  as  it  pertains  to  the 
question  involved,  is  as,  follows : . 

"First.  That  the  collection  or  congregation  of  per- 
sons upon  the  streets  or  sidewalks  of  the  city,  and  the 
marching  or  movement  of  persons  in  crowds  or  proces- 
sions thereon,  at  such  times  and  places,  and  in  such 
numbers  and  manner,  as  to  obstruct  or  impede  public 
travel  thereon,  or  to  injuriously  affect  or  interfere  with 
the  business  of  any  person  or  persons  on  such  streets  is 
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hereby  prohibited ;  and  it  is  hereby  made  the  duty  of 
the  mayor  and  city  marshal  to  order  all  such  congrega- 
tions or  processions  of  persons  to  quietly  disperse;  and 
the  failure  or  refusal  of  any  person  or  persons  to 
promptly  obey  such  order  of  the  mayor  or  city  marshal 
shall  be  deemed  a  misdemeanor,  and,  upon  conviction 
thereof,  such  person  or  persons  shall  be  fined  in  any 
sum  of  not  less  than  one  dollar  and  not  more  than  fifty 
dollars,  in  the  discretion  of  the  court,  and  shall  be 
imprisoned  in  the  county  jail  until  such  fines  and  costs 
of  prosecution  are  paid. 

"Second.  That  the  making  of  any  noise  upon  the 
streets  or  sidewalks  of  the  city,  by  means  of  musical 
instruments  or  otherwise,  of  such  character  and  extent, 
and  at  such  times  and  places  as  would  likely  cause 
horses  and  teams  to  become  frightened  and  ungovern- 
able, or  of  such  character,  extent  and  duration  as  to  annoy 
and  disturb  others,  is  hereby  prohibited ;  and  it  is  hereby 
made  the  duty  of  the  mayor  and  city  marshal  to  order 
any  person  or  persons  making  such  noise  to  desist 
therefrom,  and  the  failure  or  refusal  of  such  person  or 
persons  to  promptly  obey  such  order  of  the  mayor  or 
city  marshal  is  hereby  declared  to  be  a  misdemeanor, 
and,  upon  conviction  thereof,  such  person  or  persons 
shall  be  punished  by  a  fine  of  not  less  than  one  dollar 
and  not  more  than  fifty  dollars  for  each  offense,  in  the 
discretion  of  the  court,  and  shall  be  imprisoned  in  the 
county  jail  until  such  fines  and  costs  of  prosecution  are 
paid." 

The  grounds  of  demurrer  are  that  this  ordinance 
is  unreasonable  and  unjust,  and  prescribes  a  penalty, 
not  for  the  violation  of  an  ordinance,  but  for  the  refusal 
to  obey  an  order  of  the  mayor  or  city  marshal.  It  is 
important  to  first  determine  whether  the  acts  sought  to 
be  prohibited  by  the  ordinance  are  such  as  the  city 
may  punish  by  ordinance.  We  do  not  understand 
counsel  to  claim  that  collections  and  congregations  of 


Digitized  by 


Google 


Jan.  1893]   City  of  Chariton  v.  Simmons.  231 

"persons  upon  the  streets  or  sidewalks  of  a  city,  and 
the  marching  or  movements  of  persons  in  crowds  or 
processions  thereon,7 '  may  not,  under  certain  circum- 
stances and  conditions,  be  prohibited.  It  is  not  the 
orderly  procession,  with  flags  and  banners,  musical 
instruments,  and  all  the  accompaniments,  so  often  seen 
upon  the  streets  of  our  cities  and  towns,  by  our  civic 
societies,  by  political  parties,  and  not  infrequently  at 
funerals,  which  this  ordinance  prohibits.  These  pro- 
cessions are  everywhere  not  only  permitted,  but  encour- 
aged. But  suppose  these  processions  should  for  an 
unreasonable  time  obstruct  travel  on  the  streets,  or 
injuriously  affect  business,  and  be  carried  on  to  such 
an  extent  and  for  such  time  as  to  be  an  annoyance  and 
a  nuisance  to  the  public,  there  can  be  no  question  that 
the  city  may  by  ordinance  prohibit  them,  and  punish 
the  persons  making  such  an  unreasonable  disturbance. 
If  the  ordinance  involved  in  this  controversy  were  a 
sweeping  prohibition  of  all  processions,  parades,  and 
all  riding  and  driving  upon  the  public  streets  of  the 
city  with  bands  of  mnsic,  flags,  torches,  and  other 
paraphernalia  of  the  modern  street  parade,  there  can 
be  no  doubt  that  the  ordinance  would  be  unreasonable, 
unjust,  and  invalid.  Within  proper  limits  the  city  has 
the  power  "to  prevent  riots,  noise,  disturbance,  or  dis- 
orderly assemblages,  *  *  *  and  to  preserve  peace 
and  order  therein."     Code,  sec.  456. 

We  do  not  understand  counsel  for  the  defendants 
to  question  these  general  propositions.  The  real  objec- 
tion which  they  urge  to  the  ordinance  is  that  the  offense 
is  made  to  depend  upon  the  whim  or  caprice  of  the 
mayor  or  city  marshal.  It  is  true  that,  under  the  ordi- 
nance, when  persons  are  arrested  and  brought  for  trial, 
it  is  incumbent  on  the  prosecution  to  show  by  evidence 
that  the  order  to  desist  from  making  the  disturbance 
was  given  by  the  mayor  or  city  marshal.  But  it  is  also 
incumbent  on  the  prosecution  to  prove  that  the  person 
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or  persons  charged  were  guilty  of  doing  the  prohibited 
acts.  This  is  the  gravamen  of  the  charge.  Evidence 
that  the  order  to  desist  was  given,  without  more,  would 
not  authorize  a  conviction.  We  are  aware  of  no  case 
determined  by  a  court  of  last  resort  which  is  exactly  in 
point  upon  the  question  under  consideration.  In  re 
Frame,  63  Mich.  396,  30  N.  W.  Rep.  72,  it  was  deter- 
mined that  an  ordinance  absolutely  prohibiting  street 
processions  with  musical  instruments,  banners,  torches, 
etc.,  or  while  singing  or  shouting,  without  the  consent 
of  the  mayor  first  obtained,  was  unreasonable  and 
therefore  invalid.  In  that  case  the  offense  consisted  in 
failing  to  obtain  the  consent  of  the  mayor  before  the 
procession  or  performance  began.  In  the  case  at  bar 
persons  are  not  prohibited  from  putting  a  procession  in 
motion.  The  prohibition  extends  to  such  a  display  as 
causes  a  public  annoyance.  So  in  the  case  of  Mayor  of 
Baltimore  v.  Radocke,  49  Md.  217,  it  was  held  that  an 
ordinance  which  provided  that  permits  for  steam 
boilers  and  engines  might  be  revoked  and  removed 
after  six  months'  notice  from  the  mayor,  and  any  one 
receiving  such  notice,  who  refused  to  comply  therewith, 
should  pay  a  fine,  was  held  to  be  unreasonable.  This 
was  an  unwarrantable  and  unreasonable  interference 
with  the  prosecution  of  a  legitimate  business,  and 
depended  upon  the  mere  caprice  of  the  mayor.  In  the 
case  at  bar,  as  we  have  said,  the  offense  consists  in 
doing  acts  which  are  everywhere  regarded  as  subject  to 
municipal  control.  Other  cases  are  cited  by  counsel, 
but  it  appears  to  us  that  they  are  clearly  distinguishable 
from  the  case  at  bar.  On  the  other  hand  in  the  case 
of  Commonwealth  v.  Davis,  140  Mass.  485,  4  N.  E.  Rep. 
577,  an  ordinance  providing  that  "no  persons  shall, 
except  by  the  permission  of  the  said  committee,  deliver 
a  sermon,  lecture,  address,  *or  discourse  on  the  common 
or  public  grounds/'  it  was  held  that  the  ordinance 
was  not  unreasonable  and  invalid.     The  committee 
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referred  to  in  the  ordinance  was  the  committee  of  the 
city  council  having  charge  of  the  public  grounds.  See, 
also,  Commonwealth  v.  Plaisted,  148  Mass.  375,  19  N. 
E.  Eep.  224. 

In  our  opinion,  the  ordinance  in  question  is  not 
unreasonable.  It  is  applicable  to  all  persons  who,  by 
violating  its  provisions,  subject  themselves  to  its  pen- 
alties; and  the  mere  fact  that  no  arrest  can  be  made 
unless  the  mayor  or  marshal  shall  order  the  offender  to 
cease  from  violating  the  ordinance,  instead  of  being 
oppressive  on  the  citizen,  operates  as  a  warning  to  him 
to  desist  from  a  violation  of  the  ordinances.  He  should 
not  be  heard  to  complain  of  this  feature  of  the  ordi- 
nance. 

The  order  of  the  district  court  sustaining  the 
demurrer  to  the  information  is  reversed. 


Eussell   &   Company,  Appellant,    v.  Polk    County      87  m\ 


Abstract  Company,  Appellee. 

Abstracts  of  Title:  errors:  action  for  damages:  limitation 
of  actions.  An  action  against  the  maker  of  an  abstract  of  title  to 
recover  damages  arising  from  an  error  therein,  being  based  upon 
contract,  and  not  on  tort,  is  barred  after  five  years  from  the  date  of 
the  delivery  of  the  abstract  containing  the  alleged  defect,  though  the 
error  be  not  discovered,  and  no  special  damage  resulting  therefrom 
arises,  until  long  after  the  abstract  is  delivered. 


3.   :    :    :    continuing  contract.     The  contract  in 

such  case  is  not  a  continuing  one,  so  that  a  new  cause  of  action 
accrues  whenever  special  damage  is  suffered  by  its  breach. 

3.   :  :  right  to  successive  actions.     Section  2524  of  the 

Code,  providing  that  "successive  actions  may  be  maintained  upon 
the  contract  or  transaction  whenever,  after  the  former  action,  a  new 
cause  of  action  has  arisen  therefrom/'  has  no  application  to  actions 
for  additional  damages  happening  or  discovered  because  of  some 
particular  breach  of  a  contract. 
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Appeal  from  Polk  District  Court. — Hon.  W.  F.  Conrad> 

Judge. 

Tuesday,  January  24,  1893. 

The  parties  are  corporations,  the  plaintiff  being 
organized  under  the  laws  of  Ohio,  and  the  defendant 
under  the  laws  of  Iowa.  The  defendant  is  engaged  in 
furnishing  abstracts  of  title,  and  the  averments  of  the 
petition  are  to  the  effect  that  in  December,  1884,  the 
plaintiff  contemplated  purchasing  a  mortgage  from  one 
Kellogg  on  a%  certain  tract  of  land;  that,  with  a  view  to 
learn  if  said  mortgage  was  a  first  lien  on  said  land,  it 
procured  of  the  defendant  an  abstract  of  the  title 
thereof,  which  abstract  was  furnished  about  December 
16,  1884,  and  showed  that  the  mortgage  in  question 
was  a  first  lien  on  the  land;  that,  relying  on  said 
abstract,  the  plaintiff  purchased  said  mortgage,  and 
paid  therefor  one  thousand,  three  hundred  and  ten 
dollars  and  forty-three  cents,  and  afterwards  foreclosed 
the  same,  and  at  the  foreclosure  sale  purchased  the 
land,  and  paid  therefor  two  thousand,  sixty  dollars 
and  eighty-five  cents;  that,  because  of  the  negligent 
and  unskillful  manner  in  which  the  defendant  examined 
the  title  to  said  land,  the  abstract  of  title  failed  to  dis- 
close a  judgment  lien  of  about  one  thousand,  four 
hundred  dollars,  which  was  prior  and  superior  to  the 
mortgage  purchased  by  the  plaintiff,  and  of  which 
the  plaintiff  had  no  knowledge;  that,  because  of 
the  neglect  and  unskillful  acts  of  the  defendant,  the 
plaintiff  lost  said  land,  and  the  amounts  paid  therefort 
and  plaintiff  asks  judgment  in  the  sum  of  five  thousand 
dollars.  The  petition  was  filed  on  the  nineteenth  of 
June,  1890.  There  is  a  demurrer  to  the  petition  on 
the  ground  that  the  action  is  barred  by  the  statute  of 
limitations.  The  district  court  sustained  the  demurrer, 
and  from  a  judgment  dismissing  the  petition  the  plain- 
tiff appealed. — Affirmed. 
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Cole,  Mc  Vey  &  Cheshire,  for  appellant. 

No  legal  damage  was  sustained,  on  the  part  of  the 
plaintiff,  until  the  purchase#  of  the  Kellogg  mortgage, 
and  no  cause  of  action  arose  until  said  purchase. 
Angell  on  Limitations,  section  71 ;  Addison  on  Torts, 
page  13.  The  cause  of  action  described  in  the  petition 
could  not  have  been  brought,  by  any  possibility,  until 
the  money  had  been  expended  by  the  plaintiff.  And 
the  statute  did  not  begin  to  run  until  then.  2  Green- 
leaf  on  Evidence,  sections  433,  434;  Bank  of  Hartford 
Co.  v.  Waterman,  26  Conn.  324;  Lesem  v.  Neal,  53  Mo. 
412;  Harryman  v.  Wilkins,  20  Me.  93;  Bailey  v.  Hall, 
16  Me.  480;  State  v.  Minor,  44  Mo.  373;  State  v. 
Gutzweiller,  49  Mo.  17;  Bartlett  v.  Bank,  79  Cal.  224, 
21  Pac.  Rep.  743;  Roberts  v.  Bead,  16  East,  215; 
Gillon  v.  Boddington,  1  Car.  &  Paine,  541 ;  Williams  v. 
Mortyne,  4  Mees.  &  Wei.  145;  Peake  v.  Ambler,  W. 
Jon.  329  (a)  s.  c,  Cro.  Car.  359  ;  Shuftenv.  Penoiv, 
Ibid,  138;  Hughes  v.  Thomas,  13  East,  474;  Littleboy 
v.  Wright  (b)  1  Lev.  69;  Hickman  v.  Walker,  Willes, 
27.  The  supreme  court  of  Iowa  has  clearly  recognized 
the  doctrine  which  we  contend  for  in  the  case  at  bar. 
Foster  v.  Marsh,  25  Iowa,  300;  Steel  v.  Bryant,  49 
Iowa,  116;  Miller  v.  Railway  Company,  63  Iowa,  680; 
Van  Orsdol  v.  Railway  Company,  56  Iowa,  470;  Moore 
v.  McKinley,  60  Iowa,  367;  Walker  v.  Lathrop,  6  Iowa, 
516.  The  obligation  incurred  by  the  defendant  when 
it  made  the  abstract  was  a  continuing  one,  and  a  suit 
might  be  brought  whenever  damage  might  arise,  by 
reason  of  moneys  advanced  or  damages  incurred  upon 
the  faith  of  the  statements  in  the  abstract.  Beach  v. 
Grain,  2  N.  Y.  86;  McConnell  v.  Kibbe}33  Illinois,  175; 
Foster  v.  Marsh,  25  Iowa,  300;  Riddle  v.  Beattie,  77 
Iowa,  168;  McKay  v  McDowell,  80  Iowa,  146;  Sullens 
v.  The  C,  R.  1.  &  P.  Ry  Co.,  74  Iowa,  659.  If  any 
cause  of  action  arose,  as  is  claimed  by  the  detendant 
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herein,  upon  the  contract  at  the  time  the  abstract  was 
made,  it  was  for  nominal  damages  only,  and  then  under 
the  statute  we  might  have  brought  an  action  for 
nominal  damages  and  afterwards  brought  this  action. 
That  statute  authorizes  the  action  as  brought,  and 
clearly  recognizes  the  liability  of  the  defendant  under 
the  facts  stated  in  the  petition.  Code,  section  2524; 
McConnell  v.  Kibbe,  33  111.  175.  The  above  statute 
governs  the  case  at  bar,  and  authorizes,  clearly  and 
plainly,  the  action  to  be  brought  by  the  plaintiff,  for 
the  resulting  damages  which  accrued  by  reason  of  the 
expenditure  of  its  money  for  the  Kellogg  mortgage. 
McKay  v.  McDowell,  80  Iowa,  146;  Richmond  v. 
Dubuque  &  Sioux  City  MJy  Co.,  33  Iowa,  422. 

W.  G.  Harvison,  for  appellee. 

This  is  an  action  for  damages  resulting  from  the 
breach  of  a  contract.  In  actions  ex  contractu,  where 
damages  are  sought  for  the  breach  of  a  contract 
because  of  negligent  performance  thereof,  the  action 
accrues,  and  the  statute  begins  to  run,  from  the  date  of 
the  breach,  and  not  from  the  date  of  special  injury 
arising  from  the  breach.  Steele  <&  Johnson  v.  Bryant, 
49  Iowa,  116;  Crawford  v.  Gauldon,  33  Ga.  173; 
Wilcox  v.  Plummer's  Ex'rs,  4  Peters,  172;  Mardes  v. 
Schackelfora,  4  Ala.  493;  The  Governor,  etc.  v.  Gordon, 
15  Ala.  72;  Ellis  v.  Kelso,  18  B.  Monroe,  296;  Bank 
of  Utica  v.  Childs,  6  Cowen,  238;  Sinclair  v.  The  Bank 
of  South  Carolina,  2  Strobhart  344;  Northru  v.  Hill, 
61  Barb.  136;  Argall  v.  Bryant,  1  Sandf.  98;  McKerran 
V.Gardner,  3  Johns.  137;  Wood  on  Limitations  of 
Action,  362,  370;  Angell  on  Limitations  [4  Ed.],  sec- 
tions 136,  137,  298.  The  fact  that  the  plaintiff  had  no 
knowledge  of  the  defect  in  the  abstract  until  it  was  too 
late  to  maintain  an  action  for  the  damage  caused 
thereby,  does  not  in  any  manner  affect  the  principle 
for  which  we  contend.     Miller  v.  Lesser ,  71  Iowa,  147 ; 
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Brunson  v.  Ballon,  70  Iowa,  34;  Shreves  v.  Leonard,  56 
Iowa,  74;  Biggins  v.  Mendenhall,  51  Iowa,  135; 
Washington  Co.  v.  Mahaska  Co.,  57  Iowa,  57;  Findley 
v.  Stewart>A6  Iowa,  655;  District  Township  v.  French, 
40  Iowa,  601;  Campbell  v.  Long,  20  Iowa,  382; 
Shorick  v.  Bruse,  21  Iowa,  305;  Gustin  v.  Jefferson 
Co.,  15  Iowa,  158. 

Granger,  J. — I.  The  statute  of  limitations  com- 
mences to  run  from  the  time  a  cause  of  action  accrues. 
„   A  m    Code,  section  2529.     By  section  2530  it  is 

X     ABSTRACTS  Or 

«ctfonefo?r8:  Provided  that  in  actions  for  relief  on  the 
SmTfl Uton  of  ground  of  fraud  or  mistake  the  cause 
actions.  gkaji  noj.  ke  (jeeme(j  t0  bave  accrued  until 

the  fraud  or  mistake  has  been  discovered.  The  petition 
is  without  allegations  to  bring  the  case  within  the  pro- 
visions of  the  latter  section,  and,  hence,  we  are  to 
inquire  when  the  cause  of  action  accrued  without  refer- 
ence to  its  being  grounded  on  fraud  or  mistake.  The 
pith  of  the  contention  by  counsel  is  whether  the  action 
is  one  ex  contractu,  so  that  the  cause  of  action  accrues 
with  the  actual  breach  of  the  contract,  or  ex  delicto,  so 
that  the  action  accrues  whenever  consequential  damages 
result  because  of  the  tort.  We  are  directed  especially 
to  the  averments  of  the  petition  wherein  recovery  is 
sought  because  of  negligence  in  preparing  the  abstract, 
and  for  the  money  expended  in  the  purchase  of  the 
mortgage  because  of  such  negligence;  and  it  is  said 
that  "no  legal  damage  was  sustained  on  the  part  of  the 
plaintiff  until  the  purchase  of  the  Kellogg  mortgage." 
We  may  not  correctly  apprehend  what  is  meant  by  the 
term  "legal  damage."  If  it  means  special  damage, 
such  as  that  alleged,  the  proposition  is  correct.  If  it 
means  general  damage,  such  as  the  law  infers  because 
of  the  breach,  without  its  being  specified,  it  is  not  cor- 
rect. Of  course,  a  cause  of  action  does  not  accrue  in 
such  a  case  until  damages  are  recoverable,  and,  hence, 
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the  statute  does  not  commence  to  run  until  there  is 
damage  to  constitute  a  basis  for  an  action.  The  further 
discussion  of  the  case  will  indicate  our  view  as  to  when 
such  damage  first  arose. 

The  appellant,  in  support  of  its  theory,  that  the 
action  is  ex  delicto,  cites  the  following  from  Angell  on 
Limitations  (section  71):  "The  action  of  assumpsit 
lies  to  recover  damages  for  consequential  wrongs  or 
torts,  which,  though  they  are  ex  delicto,  are  quasi  ex 
contractu;  and  they  arise  from  malfeasance,  or  doing 
what  the  defendant  ought  not  to  do;  nonfeasance,  or 
not  doing  what  he  ought  to  do ;  and  misfeasance,  or 
doing  what  he  ought  to  do,  improperly."  It  also 
cites  the  following  from  Addison  on  Torts  (page  13): 
"A  tort  maybe  dependent  upon,  or  independent  of, 
contract.  If  a  contract  imposed  a  legal  duty  upon  a 
person,  the  neglect  of  that  duty  is  a  tort  founded  on 
contract,  so  that  an  action  ex  contractu  for  the  breach 
of  contract,  or  an  action  ex  delicto  for  the  breach  of 
duty,  may  be  brought  at  the  option  of  the  plaintiff." 
It  is  then  urged  that  this  is  "an  action  for  misfeas- 
ance," and,  hence,  based  upon  tort.  A  few  consider- 
ations will  lead  to  a  correct  conclusion  on  this  particular 
proposition,  and  aid  much  towards  a  solution  of  the 
entire  case.  We  get  the  spirit  of  the  rule  to  be  deduced 
from  the  above  citations,  so  far  as  it  pertains  to  this 
case,  by  understanding  the  last  statement  in  the  cita- 
tion from  Addison  on  Torts:  "If  a  contract  imposes 
a  legal  duty  upon  a  person,  the  neglect  of  that  duty  is 
a  tort  founded  on  contract,"  and  in  such  a  case  the 
injured  party  may  elect  to  sue  for  the  tort  or  breach  of 
the  legal  duty,  or  sue  for  the  breach  of  contract.  Now, 
what  is  the  true  significance  of  the  rule  stated  ?  We 
think  it  is  this:  When  the  law  imposes  a  duty  from 
one  person  to  another,  independent  of  contract,  the 
duty  thus  imposed  is  a  legal  one,  one  enjoined  by  the 
law.     Its  neglect  is  a  tort.    Now,  if  the  parties  by 
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contract,  further  impose  that  duty,  which  may  be,  and 
is  often,  done,  then  the  obligation  is  twofold, — enjoined 
by  both  law  and  the  contract,  and  the  author  has  said 
no  more  than  that  "the  neglect  of  such  a  duty  is  a  tort 
founded  on  contract. "  It  can  not  be  said  that  the 
legal  duty  referred  to  means  duties  arising  solely  upon 
contract,  for,  if  it  does,  then  all  duties  in  pursuance  of 
contract  are,  within  the  meaning  of  the  rule,  legal 
duties,  and,  hence,  a  neglect  to  discharge  them  is  a 
tort.  This,  followed  to  its  legal  conclusion,  would 
make  every  breach  of  contract  a  tort.  The  duties  aris- 
ing upon  contracts  are,  of  course,  legal  duties,  within 
the  most  comprehensive  meaning  of  the  term,  but  the 
sanction  of  the  law  making  them  so  is  invoked  by  the 
contract,  and,  hence,  in  an  important  and  practical 
sense,  we  regard  and  express  the  obligations  and  duties 
thus  arising  between  parties  as  contractual,  and  in  that 
way  distinguish  them  from  other  legal  duties  or  obli- 
gations. The  learned  author  was  evidently  preserving 
this  distinction. 

In  the  case  at  bar  the  defendant,  independent  of 
the  contract,  owed  no  duty  to  the  plaintiff.  The  neg- 
lected duty  was  one  alone  enjoined  by  contract.  The 
failure  to  perform  by  the  defendant  was  a  failure  to 
discharge  its  agreement,  which  is  solely  a  breach  of 
contract.  No  refinement  of  reasoning  can,  or  should, 
avoid  the  conclusion.  The  fact  that  the  act  is  alleged 
as  negligently  done  does  not  change  the  situation.  It 
is  an  allegation  only  as  to  the  manner  of  making  the 
breach.  The  liability  of  the  defendant  company  in  no 
way  depends  on  the  fact  of  negligence.  The  allegations 
of  the  petition  show  an  absolute  undertaking  "to  fur- 
nish a  full,  complete  and  correct  abstract  to  the  plaintiff, 
correctly  showing  the  liens  of  mortgages,  judgments 
and  otherwise."  The  demurrer  admits  such  an  under- 
taking, and  the  allegation  of  negligence  cannot  have 
the  effect  to  change  the  action  from  one  on  contract  to 
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one  for  tort.  If  A  should  engage  to  deliver  to  B  a 
quantity  of  wheat  at  a  certain  time  and  place,  and  he 
failed  to  do  so,  he  would  be  liable  upon  his  undertak- 
ing, and  in  an  action  for  damage  because  of  the  failure 
a  mere  allegation  that  he  negligently  failed  to  perform 
would  not  affect  the  character  of  the  action.  The  lia- 
bility in  either  case  attaches  without  the  negligence. 
We  reach  the  conclusion  that  the  action  is  upon  con- 
tract, and  that  the  statute  of  limitations  is  to  be  applied 
accordingly. 

We  may  now  notice  the  claims  as  to  when  the 
statute  commences  to  run.  With  our  conclusion  as  to 
the  character  of  the  action  it  is  probable  the  appellant 
might  not  claim  that  the  authorities  cited  are  applica- 
ble. We  refer,  however,  to  a  few  as  indicating  the 
character  of  all.  Reference  is  made  to  2  Greenleaf  on 
Evidence,  sections  433  and  434.  These  sections  have 
reference  to  cases  of  tort,  and  actions  on  the  case  sound- 
ing in  tort,  and  it  is  there  stated  as  the  rule  that  in  such 
cases,  where  the  injury  is  consequential,  and  the  right 
of  action  is  founded  in  special  damages,  the  statute 
commences  to  run  from  the  time  the  special  damages 
accrued.  Also,  where  a  statute  commences  to  run 
from  the  time  of  the  "act  done,"  and  the  act  was  law- 
ful as  to  the  plaintiff,  the  act  is  regarded  as  "done" 
when  the  damages  result.  But  this  case  is  not  within 
either  rule.  Section  435  is  the  one  applicable  to  this 
case,  and  it  states:  "In  cases  of  contract,  the  general 
principle  is  that  the  statute  attaches  as  soon  as  the  con- 
tract is  broken,  because  the  plaintiff  may  then  com- 
mence his  action."  As  especially  applicable  to  this 
case,  it  is  further  said  in  the  same  connection:  "And, 
though  special  damage  has  resulted,  yet  the  limitation 
is  computed  from  the  time  of  the  breach,  and  not  from 
the  time  when  the  special  damage  arose. 

The  appellant  cites  as  "one  of  the  best  considered 
cases  on  this  subject,"  Bank  of  Hartford  Co.  v.  Water- 
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man,  26  Conn.  324.  The  action  is  founded  on  the  neg- 
lect of  an  officer  to  make  a  valid  attachment  of  real 
estate,  and  a  false  return  that  he  had  made  such  an 
attachment.  That  was  purely  an  action  ex  delicto,  and 
neither  the  neglect  to  serve  the  attachment,  nor  the 
false  return,  nor  both,  under  the  holding  in  the  case, 
" would  be  enough  to  constitute  a  cause  of  action. 
That  case  holds  to  a  rule  that  a  failure  to  serve  mesne 
process,  or  a  false  return  of  such  process,  is  not  action- 
able in  itself,  but  becomes  so  whenever  real  injury  fol- 
lows from  it.  Such  a  holding  is  not  in  conflict  with  our 
views.  The  case,  however,  contains  some  language 
strongly  in  their  support.  It  is  there  said,  speaking  of 
the  breach  of  duties  to  individuals  as  those  created  by 
contract,  whereby  each  party  enters  into  and  defines 
for  himself  an  immediate  obligation  to  the  other,  that 
"the  breach  of  such  an  obligation  is  a  direct  and  imme- 
diate wrong  to  the  other,  so  that  whether  any  evil  con- 
sequences follow,  or  whatever  consequences  follow,  the 
cause  of  action  dates  from  the  wrong  which  would  be 
treated  as  the  cause  of  action,  whether  the  plaintiff  sues 
in  tort  or  contract."  The  other  cases  cited  by  the 
appellant  are  in  their  legal  effect  the  same,  being  actions 
based  upon  tort,  and  not  for  a  breach  of  contract,  with 
some  exceptions ;  as  where  money  is  paid  for  the  ben- 
efit of  another  to  discharge  his  primary  obligation, 
wherein  it  is  held  that  the  cause  of  action  accrues  in 
behalf  of  the  plaintiff  when  he  makes  the  payment. 
See  Foster  v.  Marsh,  25  Iowa,  300.  In  Steel  v.  Bryant, 
49  Iowa,  116,  it  is  held  in  an  action  for  negligence  by  a 
clerk  in  accepting  an  insufficient  stay  bond,  that  the 
cause  of  action  did  not  accrue  until  the  stay  expired. 
It  is  there  said  that  the  action  is  "for  the  negligent 
performance  of  a  duty  imposed."  It  is  then  said  in 
the  same  connection  that  "the  authorities  cited  in 
actions  based  on  contract  or  acts  of  negligence  in  failing 
to  properly  perform  obligations  resulting  from  contracts, 
Vol.  87—16 
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are  not  strictly  applicable. "  The  words  we  have  ital- 
icized are  highly  significant  in  this  case,  for  the  negli- 
gent act  complained  of  here  is  one  resulting  from  con- 
tract. Wilcox  v.  Plummet's  ExWs,  4  Pet.  172,  is  a 
very  conclusive  case  upon  the  question.  The  action 
was  to  recover  damage  because  of  a  " blunder "  or  mis- 
take of  an  attorney  in  his  professional  capacity  in  the 
institution  and  prosecution  of  a  suit  on  a  promissory 
note.  The  action  (Wilcox  v.  Plummets  ExJrs)  was  in 
form  assumpsit.  The  damages  sought  to  be  recovered 
were  those  resulting  from  the  mistake,  the  result  of  the 
mistake  being  that  the  note  became  barred  by  the  stat- 
ute of  limitations  because  of  a  nonsuit  occasioned  there- 
by. The  question  in  the  case  was  whether  the  statute 
commenced  to  run  "from  the  happening  of  the  dam- 
age" or  at  the,  time  the  mistake  was  made.  The  lan- 
guage of  the  opinion  reaches  several  phases  of  this  case. 
It  is  there  said:  "The  ground  of  the  action  here  is  a 
contract  to  act  diligently  and  skillfully,  and  both  the 
contract  and  breach  of  it  admit  of  a  definite  assignment 
of  date.  When  might  this  action  have  been  instituted, 
is  the  question,  for  from  that  time  the  statute  must 
run."  These  facts  and  the  query  have  an  exact  par- 
allel in  the  case  at  bar,  and  this  case  should  be  con- 
trolled by  the  conclusion  in  that.  The  court  announced 
its  conclusion  as  follows:  "When  the  attorney  was 
chargeable  with  negligence  or  unskillfulness,  his  con- 
tract was  violated,  and  the  action  might  have  been 
sustained  immediately.  Perhaps,  in  that  extent,  no 
more  than  nominal  damages  may  be  proved,  and  no 
more  recovered;  but,  on  the  other  hand,  it  is  perfectly 
clear  that  the  proof  of  actual  damage  may  extend  to 
facts  that  occur  and  grow  out  of  the  injury,  even  up  to 
the  day  of  the  verdict.  If  so,  it  is  clear  the  damage  is 
not  the  cause  of  the  action."  It  is  held  that  the  stat- 
ute commenced  to  run  at  the  time  of  the  mistake. 

We  do  not  forget  that  it  is  averred  in  the  petition 
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that  the  defect  in  the  abstract  was  not  known  until  the 
damage  alleged  had  been  sustained ;  but  that  fact  does 
not  arrest  the  running  of  the  statute.  It  is  said  in 
Bank  of  Hartford  Co.  v.  Waterman,  26  Conn.  324,  that 
'  'ignorance  of  his  rights  on  the  part  of  a  person  against 
whom  the  statute  had  begun  to  run  will  not  suspend 
its  operation.  He  may*  discover  his  injury  too  late  to 
take  advantage  of  his  appropriate  remedy."  Again, 
it  would  seem  that  our  statute  makes  a  plea  of  fraud  or 
mistake  necessary  to  change  the  time  when  the  cause 
of  action  accrues.  Code,  section  2530.  Crawford  v. 
Gaulden,  33  Ga.  173,  is  also  a  case  grounded  upon  the 
neglect  and  unskillful  act  of  an  attorney  in  the  man- 
agement of  a  cause,  and  to  avoid  the  operation  of  the 
statute  of  limitations  the  plaintiff  alleged  that  the  neg- 
ligent and  unskillful  acts  were  unknown  to  him  when 
done,  and  not  known  till  about  1853,  and  the  limitation 
period  was  four  years  from  the  time  the  cause  of  action 
accrued.  The  opinion  upon  that  particular  branch  of 
the  case  contains  this  language:  "The  doctrine  is  well 
settled  that  in  an  action  against  an  agent  for  negligence 
and  unskillfulness  the  statute  of  limitations  com- 
mences to*  run  from  the  time  the  negligent  or  unskillful 
act  was  committed,  and  plaintiff's  ignorance  of  the 
negligence  or  unskillfulness  can  not  affect  the  bar  of 
the  statute."  Authorities  are  cited  in  support  of  the 
rule;  and  see,  also,  Mardis  v.  Shackleford,  4  Ala.  493; 
Governor  v.  Gordon,  15  Ala.  72;  Ellis  v.  Kelso,  18  B. 
Mon.  296;  Bank  of  Utica  v.  Childs,  6  Cow.  238; 
Sinclair  v.  Bank,  2  Strob.  344.  In  this  case,  when  the 
abstract  was  delivered  with  the  alleged  defect,  there 
was  a  breach  of  the  contract  to  prepare  a  perfect  one, 
and  at  least  nominal  damages  were  recoverable,  and 
we  think  it  safe  to  say  that  the  expenses  of  its  procure- 
ment were  within  the  rale  of  general  damages.  There- 
after, for  five  years,  the  right  of  action  continued, 
during  which  time  the  door  of  inquiry  was  open  to 
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know  the  facts,  and  we  think  there  is  no  rule  of  public 
policy  requiring  us  to  extend  the  time  by  a  construc- 
tion of  the  statute  that  to  us  seems  to  be  against  the 
current  of  authority. 

II.  It  is  next  urged  that  the  action  is  not  barred, 

because  the  contract  is  a  continuing  one.     In  support 

of  the  proposition  several  cases  are  cited. 

*      :  coniinu-    Comment  on  one  of  them  will  be  suffi- 

ing  contract. 

cient,  as  it  will  be  applicable  to  all. 
31cCay  v.  McDowell,  80  Iowa,  146,  is  based  on  a  breach 
of  contract.for  support,  the  contract  being  for  the  sup- 
port of  the  plaintiff  during  his  natural  life.  The  con- 
tract was  made  in  March,  1878,  and  there  was  a  breach 
in  October,  1878.  Under  a  claim  that  the  action  was 
barred  by  the  statute,  it  having  been  commenced  more 
than  five  years  after  the  breach,  the  contract  was  held 
to  be  a  continuing  one,  on  the  authority  of  Riddle  v. 
Beat-tie,  77  Iowa,  169.  Those  cases  are  unlike  this. 
In  those  cases  an  obligation  or  duty  continued  from 
day  to  day  and  year  to  year.  The  defendants  were 
every  day  and  year  required  to  act  in  the  fulfillment  of 
the  contract.  It  is  not  a  case  of  new  damages  arising 
because  of  a  breach  long  since  made,  but  a  case  of  a 
continuing  breach  of  failure  of  duty,  from  which 
new  damages  arise,  and  the  actions  were  permitted 
for  breaches  committed  within  the  period  of  limi- 
tation, and  not  for  damages  happening  within  the 
period,  as  a  result  of  a  breach  committed  beyond 
it.  In  this  case  the  duties  of  the  defendant  com- 
pany ceased  with  the  delivery  of  the  abstract.  It 
owed  no  further  obligation  to  the  defendant.  As  is 
said  in  Wilcox  v.  Plummets  Ex'rs,  4  Peters,  172: 
''Both  the  contract  and  the  breach  admit  of  a  definite 
assignment  of  date."  After  the  delivery  of  the 
abstract  the  contract  was  executed,  and  the  breach 
complete.  There  has  been  no  additional  breach  since  j 
only  new  damages  for  the  old  breach. 
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III.  The  appellant  insists  that  this  action  can  be 
maintained    under    Code,   section    2524,    as   follows: 

s. : :         "Successive   actions   may  be  maintained 

?e^8iVe0a8ca-c"  upon  the  contract  or  transaction  when- 
ever, after  the  former  action,  a  new  cause 
of  action  has  arisen  therefrom.' '  If  the  section  could 
be  held  applicable  to  a  case  like  this,  there  is  nothing 
in  the  language  to  indicate  an  intent  to  permit  such 
actions  beyond  the  period  of  limitation.  However, 
the  solution  may  be  put  upon  another  ground.  This 
statute  was  applied  in  McCay  v.  McDowell,  80  Iowa, 
146,  and  it  is  to  such  continuing  contracts  that  it 
applies.  The  statute  has  no  application  to  additional 
damages  happening  or  discovered  because  of  some 
particular  breach  of  a  contract.  It  is  applied  when 
there  is  a  continued  or  repeated  breach  by  way  of  acts 
or  neglect.  Richmond  v.  Dubuque  &  S.  C.  IV y  Co.,  33 
Iowa,  422,  is  of  this  latter  class. 

The  fourth  proposition  discussed  by  the  appellant 
is  as  to  the  strict  accountability  to  which  abstractors 
are  held  by  the  law,  and  we  need  not  discuss  it.  The 
reasoning  is  strong,  and,  barring  the  application  to  this 
case,  it  accords  with  our  view  of  the  law.  That  strict 
accountability,  we  think,  must  be  required  in  a  case  of 
this  kind,  within  the  period  that  the  law  fixes  for 
actions  upon  unwritten  contracts,  where  neither  fraud 
nor  mistake  is  the  ground  for  relief. 

The  judgment  of  the  district  court  is  in  harmony 
with  our  view,  and  it  is  affirmed. 
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J.  T.   Mathews  &  Company,  Appellees,  v.  Dubuque 

Mattress  Company,  Defendant,  and  John  Kapp, 

Appellant. 

Promissory  Note  of  Corporation :  signature  by  one  as  presi- 
dent:   CONSTRUCTION:   PAROL  EVIDENCE  INADMISSIBLE  TO  EXPLAIN.   A 

promissory  note  reading  "we  promise  to  pay,"  etc.,  and  containing 
no  reference  in  the  body  of  the  note  to  the  character  or  capacity  of 
the  makers,  was  signed  "Dubuque  Mattress  Co.,  John  Kapp,  Pt." 
Held,  that,  upon  the  face  of  the  note,  Kapp  was  personally  liable,  and 
that  oral  testimony  was  inadmissible  to  show  that  he  was  at  the  time 
president  of  the  company,  and  authorized  to  sign  notes  for  it,  that 
the  note  was  given  for  goods  sold  to  the  company,  and  was  intended 
to  bind  it  alone,  and  that  the  payee  knew  that  fact  when  he  took  it. 
— Einne  and  Granger,  JJ.,  dissenting. 

Appeal  from  Dubuque  District  Court. 

Tuesday,  January  24,  1893. 

Action  on  a  promissory  note.    Judgment  for  the 
plaintiff,  and  defendant  Kapp  appeals. — Affirmed. 

O'Donnell  Bros.,  for  appellant. 

Longueville  &  McCarthy,  for  appellee. 

Rothrock,  J. — The  note  upon   which  the  action 
was  brought  was  in  these  words: 

"$290.87.  Chicago,  III.,  March  15th,  1889. 
Ninety  days  after  date,  we  promise  to  pay  to  the  order 
of  J.  T.  Matthews  &  Co.  two  hundred  and  ninety  and 
eighty-seven  one  hundred  dollars.  Payable  at  the  office 
of  the  Dubuque  Mattress  Co.,  Dubuque,  Iowa.  Value 
received.  Accepted  March  21st,  1889. 
" Dubuque  Mattress  Co., 

"John  Kapp,  Pt." 
Defendant  Kapp  alone  answered — that  at  the  date 
and  acceptance  of  the  note  he  was  the  president  of  the 
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corporation,  the  Dubuque  Mattress  Company,  and  had 
full  authority  to  sign  notes  and  acceptances  for  said 
corporation  in  its  business;  that  the  consideration  for 
the  note  sued  on  was  goods  purchased  from  the  plain- 
tiff firm  for  the  mattress  company,  and  that  the 
mattress  company  received  the  whole  of  the  considera- 
tion for  the  note,  which  fact  was  known  to  the  plaintiff; 
that  the  plaintiff  knew  when  taking  the  note  that  it 
was  signed  by  the  appellant  only  to  evidence  the  signa- 
ture and  bind  the  corporation,  and  that  the  appellant 
so  intended.  A  demurrer  to  the  answer  was  sustained, 
from  which  ruling  this  appeal  is  taken. 

The  only  question  in  the  case  is  as  to  the  admissi- 
bility of  parol  evidence  to  establish  the  facts  set  forth 
in  the  answer.  This  court  has  held  in  a  large  number 
of  cases  that  where  the  person  signing  a  note  adds 
thereto  his  name  of  office,  either  in  full  or  by  abbrevi- 
ation, and  there  is  nothing  on  the  face  of  the  instrument 
showing  that  he  does  not  intend  to  be  bound  thereby, 
he  is  personally  liable  for  the  performance  of  the  con- 
tract, because  the  name  of  office  is  merely  descriptive 
of  the  person.  We  need  not  cite  the  cases.  They  will 
be  found  in  McClain's  Digest  (volume- 1)  under  the  title 
of  "Agency."  The  latest  expression  of  this  court  upon 
that  subject  will  be  found  in  the  recent  case  of  Lee  v. 
Percivaly  85  Iowa,  639.  And  this  rule  has  the  sanction 
of  a  large  preponderance  of  adjudged  cases.  In  Par- 
sons on  Contracts  (volume  1,  p.  57),  it  is  said  in 
reference  to  that  question  that  "the  case  sometimes 
occurs  where  a  person  holding  some  office  signs  his 
name,  addingt  o  it  the  name  of  his  office,  for  the  pur- 
pose of  representing  himself  as  an  official  agent,  and 
preventing  his  personal  liability;  but  this  mere  addition 
seldom  has  this  effect,  being  usually  regarded  only  as  a 
word  of  description.' '  This  rule  is  based  upon  the  prin- 
ciple that  the  legal  effect  of  the  language  used  in  the 
note  or  contract  imports  an  obligation  personally  bind- 
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ing  upon  the  signer  of  the  instrument.  And  in  the 
cases  of  Heffner  v.Brownell,  75  Iowa,  341,  and  McCand- 
less  v.  Canning  Co.,  78  Iowa,  161,  we  held  that  parol 
evidence  was  not  admissible  to  show  that  a  party  sign- 
ing a  note  in  that  way  did  not  intend  to  be  personally 
liable  thereon. 

These  cases  are  decisive  of  the  question  presented 
in  the  case  at  bar,  and  must  lead  to  an  affirmance, 
unless  we  overrule  decided  cases.  A  majority  of  the 
court  are  not  able  to  discover  any  good  reason  for  so 
doing.  An  examination  of  adjudged  cases  will  show, 
as  claimed  by  counsel  for  the  appellant,  that  there  is 
authority  for  holding  that  extrinsic  evidence  is  admissi- 
ble to  explain  the  writing.  On  the  other  hand,  there 
are  many  cases  which  hold  that  parol  evidence  is  not 
admissible.  An  able  text  writer  uses  the  following  lan- 
guage in  reference  to  this  question:  "To  extract 
general  principles  from  these  cases  whose  conflict  is  sp 
great  as  to  amount,  in  the  language  of  a  recent  case, 
'almost  to  anarchy,'  is  manifestly  difficult."  We  do 
not  deem  it  necessary  to  cite  the  cases  which  are  in 
accord  with  the  former  rulings  of  this  court.  When  it 
is  conceded  that  the  instrument  construed  alone  is 
binding  on  the  party,  it  appears  to  us  that  there  is  no 
law  pertaining  to  ambiguous  writings  which  will  author- 
ize a  relaxation  of  the  rule  that  a  written  contract  can 
not  be  added  to,  altered,  or  changed  by  parol  evidence; 
and  the  rule  as  recently  announced  by  this  court  in  Lee 
v.  Percival,  supra,  renders  it  wholly  unnecessary,  to  the 
protection  of  any  right  of  the  signer  of  such  an  instru- 
ment, to  overrule  any  case  heretofore  decided  by  this 
court.  The  note  involved  in  PercivaVs  case,  is  sub- 
stantially the  same  as  the  note  in  the  case  at  bar;  and 
it  is  held  that  the  party  whose  name  was  signed  might 
by  an  appropriate  pleading  set  up  that  the  note  was  so 
signed  by  mutual  mistake  of  the  party,  and  demand  a 
reformation  of  the  instrument,  and  prove  the  mistake 
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by  parol.  It  should  be  the  aim  of  every  court  of  last 
resort  to  build  up  a  harmonious  and  consistent  line  of 
authority,  and  thus  avoid  confusion ;  and  cases  should 
be  overruled  only  when  there  appears  to  be  a  necessity 
therefor,  in  order  to  protect  the  rights  of  the  people,  or 
to  promote  the  proper  administration  of  justice.  When 
a  party  to  such  an  instrument  is  by  an  authoritative 
decision  of  this  court  given  the  opportunity  to  reform 
the  instrument  by  parol  evidence,  he  should  not  be 
heard  when  he  asserts  the  claim  that  former  decisions 
of  the  court  should  be  overruled,  because  there  are  cases 
in  conflict  with  them,  and  because  he  can  not  be  allowed 
to  introduce  parol  evidence  in  an  action  at  law,  and 
under  a  merely  defensive  answer. 

It  is  claimed  that  because  this  note  is  made  pay- 
able at  the  office  of  the  Dubuque  Mattress  Company, 
and  that  the  note  contains  the  words,  u Accepted 
March  21,  1889/ 7  it  renders  the  instrument  ambigu- 
ous, so  as  to  change  the  rule  as  to  extrinsic  evidence. 
We  discover  nothing  in  fixing  the  place  of  payment, 
or  the  use  of  the  words  of  acceptance,  to  create  any 
ambiguity  which  would  affect  the  question  as  to  the 
introduction  of  extrinsic  evidence  to  contradict  the 
legal  effect  of  the  instrument.  The  judgment  of  the 
district  court  is  affirmed. 

Kinne,  J. — (dissenting).  Under  the  doctrine 
announced  in  the  majority  opinion  in  this  case,  and  in 
other  cases  on  which  it  is  based,  it  is  held  that  parol 
evidence  of  intention  of  the  parties  is  inadmissible. 
I  am  unable  to  concur  in  that  conclusion.  It  would 
be  useless  to  attempt  to  consider,  much  less  reconcile, 
all  the  cases  bearing  on  the  question.  I  shall  endeavor 
to  state  the  law  which  I  believe  applicable  in  this  case, 
and  make  a  brief  review  of  a  few  of  the  authorities 
which  support  my  contention. 

If  in  such  a  case  there  is  anything  on  the  face  of 
the  paper,  whether  in  the  body  of  the  note  or  as  a  part 
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of  the  signature,  which  suggests  a  doubt  as  to  the 
party  bound,  or  the  character  in  which  any  of  the 
signers  has  acted  in  affixing  his  name,  parol  evidence 
is  admissible  between  the  original  parties  to  establish 
the  real  intent ;  hence  while,  where  one  signs  as  agent 
of  another,  the  prima  facie  presumption  is  that  the 
words  are  merely  descriptio  persona,  and,  therefore,  the 
one  so  signing  is  personally  bound,  yet  it  may  be 
shown,  in  an  action  between  the  original  parties  to  the 
instrument,  that  it  was  not  so  intended,  and  that,  in 
fact,  the  real  intention  was  to  bind  the  principal  whose 
name  was  disclosed  in  the  signature  of  his  agent,  or 
who  was  well  known  by  the  payee  to  be  the  real  party 
to  be  bound.  Hardy  v.  Pilcher,  57  Miss.  18;  Haile  v. 
Pierce,  32  Md.  327;  McClellan  v.  Reynolds,  49  Mo.  312; 
Baldwin  v.  Bank,  1  Wall.  234;  Carpenter  v.  Farns- 
worth,  106  Mass.  561 ;  Mechanics7  Bank  v.  Bank  of 
Columbia,  5  Wheat.  326;  Means  v.  Swormstcdt,  32 
Ind  87.  Sometimes  the  doctrine  is  stated  that,  where 
words  which  may  be  either  descriptive  of  th6  person, 
or  indicative  of  the  character  in  which  he  contracts, 
are  affixed  to  the  name  of  the  contracting  party,  prima 
facie  they  are  descriptive  of  the  person  only;  but  the 
fact  that  they  were  not  so  intended  by  the  parties,  but 
were  understood  as  determining  the  character  in  which 
the  party  contracted,  may,  as  between  the  original 
parties,  be  shown  by  extrinsic  evidence.  Pratt  v. 
Beaupre,  13  Minn.  177  (Gil.  187);  Bingham  v.  Stewart, 
14  Minn.  214  (Gil.  153);  Beering  v.  Thorn,  29  Minn. 
120;  12  N.  W.  Rep.  350;  Roivell  v.  Oleson,  32  Minn. 
288;  20  N.  W.  Rep.  227.  A  learned  author  thus 
states  the  rule,  as  being  supported  by  the  preponder- 
ance of  authority:  " Between  the  immediate  parties 
to  a  bill  or  note,  parol  evidence  is  admissible  to  show 
that,  by  a  course  of  dealing  between  the  parties,  that 
form  of  execution  has  become  to  be  the  recognized  and 
adopted  form  by  which  the  obligation  of  the  principal 
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is  entered  into;"  also,  that  it  is  admissible  to  show 
"that  the  instrument  was,  to  the  knowledge  of  the 
pai-ties,  intended  to  be  the  obligation  of  the  principal, 
and  not  of  the  agent,  and  that  it  was  given  and 
accepted  as  such."  Mechem,  Ag.,  section  443;  Metcalf 
v.  Williams,  104  U.  S.  93;  Hovey  v.  Magill,  2  Conn. 
680;  La  Salle  Nat.  Bank  v.  Tolu  Rock  and  Rye  Co.,  14 
HI.  App.  141;  Gerberv.  Stuart,. 1  Mont.  172,  Bank  of 
Genesee  v.  Patchin  Bank,  19  N.  Y.  312;  Brockway  v. 
Allen,  17  Wend.  40;  Owings  v.  Grubbs,  6  J.  J.  Marsh. 
31;  McClellan  v. ^Reynolds,  49  Mo.  312. 

Parsons,  in  speaking  of  the  manner  in  which  an 
agent  should  sign  a  contract,  Bays:  "But  the  recent 
cases  and  the  best  reasons  are  for  determining  in  each 
instance,  and  with  whatever  technical  inaccuracy  the 
signature  is  made,  from  the  facts  and  the  evidence, 
that  a  party  is  an  agent  or  a  principal,  in  accordance 
with  the  intention  of  the  parties  to  the  contract,  if  the 
words  are  sufficient  to  bear  the  construction."  1  Pars. 
Cont.,  p.  54,  and  notes.  Again,  it  has  been  well  said: 
"If,  upon  the  face  of  the  instrument,  there  are  indica- 
tions suggestive  of  agency,  such  as  the  addition  of 
words  of  office  or  agency  to  the  signature,  or  the 
imprint  of  the  corporate  title  on  the  paper,  parol  evi- 
dence is  competent  to  show  who  the  parties  intended 
should  be  bound  or  benefited."  Abb.  Tr.  Ev.  37. 
Again,  adding  the  title  "Agent"  or  the  like  to  a  signa- 
ture is  notice  to  the  payee  that  the  signer  does  not 
intend  to  be  personally  liable,  and,  where  the  principal 
is  known,  he  alone  is  liable.  1  Am.  and  Eng.  Ency- 
clopedia of  Law,  p.  390,  and  citations. 

A  reference  may  profitably  be  made  to  some  of  the 
cases  wherein  the  principles  above  announced  have 
been  approved.  When  a  bill  of  exchange  was  drawn 
in  the  ordinary  form,  but  signed  by  one  with  the  word 
"Treasurer"  following  his  name,  it  was  held  parol  evi- 
dence was  admissible  to  show  that  it  was  intended  to 
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1 , , 

bind  the  principal,  and  that  the  facts  pleaded  (sub- 
stantially the  same  as  in  this  case),  if  true,  were  suffi- 
cient   to    relieve  the    party    from    personal  liability. 
Martin  v.  Smith,  3  South.  Rep.  (Miss.)  33;  Rowell  v. 
Oleson,  32  Minn.  288;  20  N.  W.  Eep.  227.     In  case  of 
a  note  in  the  ordinary  form,   and  signed   "Pioneer 
Mining  Company.    John  E.  Mason,  Supt.,"  the  note 
reading,  "We  promise  to  pay,"  etc.,  parol  evidence 
was  admitted  to  show  that  the  intention  was  to  bind 
the  company  only.     The  court  said  Mason's  liability 
was  not  to  be  determined  merely  by  reference  to  the 
rules  of  grammar.     "Shall  we  say  that  the  omission  of 
the  word  'by'  or  'per'  renders  the  instrument  unmis- 
takably the  note  of  Mason?"     Bean  v.  Pioneer  Mining 
Co.,  6  Pac.  Rep.  (Cal.)  86.     An  instrument  reading: 
"If  the  Marsh  Harvester  don't  work  to  his  satisfaction, 
he  (W.  Thorn)  can  return  the  machine  to  me,  and  I 
will  return  his  notes  to  him.     A.  M.  Schell,  Agent," — 
was  held  open  to  prove  by  parol  that  it  was  intended  to 
bind  his  principal,  not  himself.     Deering  v.  Thorn,  29 
Minn.  120;  12  N.  W.  Rep.  350.     See,  also,  Bingham  v. 
Stewart,  13  Minn.  (Gil.  96.)  106.     In  a  case  where  a 
note  in  the  usual  form  was  signed,  "W.  T.  Boutell, 
Pres.,"  it  was  held  that  the  prima  facie  character  of  the 
liability  might  be  overcome  by  parol  evidence,  and  the 
obligation  shown  to  be  that  of  the  corporation.    Gotten- 
der  Co.  v.  Boutell,  45  Minn.  21;  47  N.  W.  Rep.  261; 
Peterson  v.  Eoman,  46  N.  W.  Rep.  (Minn.)  303.  A  note 
in  the  usual  form  was  payable  to*  A.   J.  Boardman, 
treasurer,  and  signed,  "Minneapolis  Eng.  and  Machine 
Works,  By  A.  L.  Crocker,  Secy.,"  and  was  indorsed/ 
"A.  J.  Boardman,  Treasurer."    It  was  held  parol  evi- 
dence was  admissible  to  show  that  Boardman  indorsed 
it  in  his  official  capacity,  as  treasui'er  of  a  corporation. 
Souhegan  Bank  v.  Boardman,  48  N.  W.  Rep.  (Minn.) 
1116.     In  case  of  a  note  signed,  "John  Kean,  Presi- 
dent Elizabethtown  and  Jonesville  R.  R.  Co.,"  the  court 
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says:  "It  is  not  clear  who  was  the  contracting  party, 
whether  the  obligation  was  assumed  by  the  agent,  or 
whether  he  contracted  on  behalf  of  his  principal. 
*  *  *  The  question  is,  who  is  the  contracting  party 
— whose  language  is  it!" — and  it  was  held  parol  evi- 
dence was  admissible.  The  court  quoted  the  following 
language  from  Lazarus  v.  Shearer,  2  Ala.  718: 
"When,  however,  it  is  doubtful  from  the  face  of  the 
contract  whether  it  was  intended  to  operate  as  the  per- 
sonal engagement  of  the  party  signing  it,  or  to  impose 
an  obligation  upon  some  third  person  as  his  principal, 
parol  evidence  is  admissible  to  show  the  true  character 
of  the  transaction. "  Kean  v.  Davis,  21  N.  J.  Law,  683; 
Railroad  Co.  v.  Snead,  19  Grat.  354;  Rendell  v.  Harri- 
man,  75  Me.  497. 

Cases  may  be  found  which  go  so  far  as  to  hold 
that  a  note  in  form  like  that  at  bar  is  on  its  face  unam- 
biguous, and  the  obligation  of  the  corporation  alone. 
Farmers'  &  Mechanics7  Bank  of  Savings  v.  Colby,  64Cal. 
352,  28  Pac.  Rep.  118;  Liebscher  v.  Kraus,  74  Wis. 
387,  43  N.  W.  Rep.  166;  Draper  v.  Heating  Co.,  5 
Allen,  338;  Castle  v.  Foundry  Co.,  72  Me.  167;  Hough- 
ton v.  Bank,  26  Wis.  663 ;  Ballston  Spa  Bank  v.  Marine 
Bank,  16  Wis.  120;  Rockwell  v.  Bank,  13  Wis.  653; 
Latham  v.  Houston  Flour  Mills,  3  S.  W.  Rep.  (Tex. 
Sup.)  462.  But  we  are  not  called  upon  to  go  to  the 
extent  of  the  authorities  last  cited,  but  may  rest  on  the 
rule  that,  as  between  the  original  parties,  parol  evidence 
is  admissible  to  show  the  intention  of  the  parties  when- 
ever there  is  anything  appearing  in  the  instrument 
which  suggests  that  it  may  have  been  signed  by  one  in 
an  official  or  representative  capacity.  The  admission 
of  parol  evidence  in  such  cases  does  not  violate  the  gen- 
eral rule  prohibiting  its  admission  to  alter  or  change  a 
written  contract.  The  question  in  such  cases  is  not 
what  the  contract  is,  but  whose  contract  is  it!  On 
whose  behalf  was  it  executed!    Who  is  the  real  party 
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bound  thereby?  Such  evidence,  in  that  respect,  ren- 
ders that  certain  which  without  it  is  uncertain,  and 
thus  enables  the  court  to  charge  as  obligor  or  payor  the 
person  or  corporation  which  it  was  intended  should  be 
bound  when  the  contract  was  entered  into.  This  rule 
is  not  only  based  upon  sound,  legal  principles,  but  has 
the* merit  of  being  equitable  and  just  in  its  operation, 
and  is  befitting  the  enlightened  jurisprudence  of  the 
age.  I  do  not  undervalue  precedents,  but,  when  prec- 
edents may  be  found  to  support  two  or  more  rules, 
those  should  be  followed  which  recognize  the  force  and 
effect  of  usage  and  custom  in  the  commercial  and  busi- 
ness world,  when  best  calculated  to  effectuate  justice. 

If  John  Kapp  had  added  the  word  "by"  or  "per" 
to  the  signature  of  the  "Dubuque  Mattress  Company," 
and  followed  it  with  his  own  name,  he  would  have 
unquestionably  bound  the  company  only.  By  signing, 
as  be  did,  with  "Pt."  after  his  name,  the  question  is 
at  once  suggested,  did  he  or  did  he  not  sign  this  note 
in  an  official  capacity.  To  determine  this  fact,  extrin- 
sic evidence  may  be  resorted  to.  The  doctrine  announced 
in  the  majority  opinion  seems  to  be  based  on  the  prior 
holdings  of  this  court,  and  special  stress  is  given  to  the 
fact  that  in  Lee  v.  Percival,  85  Iowa,  639,  the  court  has 
furnished  a  means  of  escape  from  the  effect  of  the  rule, 
which  is  purely  technical,  by  means  of  re-formation  of 
the  instrument  in  equity.  No  reason  is  suggested  why 
a  party  should  be  driven  to  a  court  of  equity  except  to 
avoid  the  necessity  of  overruling  bad  precedents.  The 
rule  announced  in  the  cases  cited  in  the  majority  opin- 
ion is,  as  I  believe,  contrary  to  the  trend  of  modern 
decisions,  is  well  calculated  to  effectuate  injustice,  and 
is  indefensible  from  any  point  of  view.  The  action  of 
the  court  below  in  sustaining  the  demurrer  was  erro- 
neous, and  should  be  reversed. 

Granger,  J.,  concurs  in  this  dissent. 
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The  State  of  Iowa,  Appellant,  v.  William  Waterman, 

Appellee. 


1. 


Criminal  Law :  former  acquittal:  parol  evidence  admissible 
to  show  identity  op  ofpenses.  Where  a  former  trial  and  acquittal 
are  pleaded  as  a  defense  to  an  indictment,  and  the  identity  of  the 
crime  charged  in  the  two  cases  is  not  fully  established  by  the  record, 
parol  evidence  is  admissible  to  aid  in  the  identification,  so  long  as  the 
record  is  not  contradicted  thereby.  The  judge  who  presided  at  the 
former  trial  in  such  case  is  a  competent  witness  on  the  question  of 
identity. 


2. 


— :  :   facts  constituting:    obstruction  of  highway. 

An  indictment  against  the  defendant  for  obstructing  a  highway  was 
found  September  7,  1887,  and  a  conviction  could  have  been  had, 
under  section  4301  of  the  Code,  upon  evidence  showing  the  obstruction 
at  any  time  within  three  years  prior  to  that  date.  Another  indict- 
ment against  the  defendant  for  obstructing  the  same  highway  was 
found  April  11,  1890,  and  a  conviction  could  have  been  had  thereon 
upon  proving  the  obstruction  at  any  time  prior  to  that  date  and  sub- 
sequent to  April  11,  1887.  On  the  trial  of  the  former  indictment  the 
jury  found  that  the  alleged  highway  had  no  legal  existence,  and  the 
defendant  was,  therefore,  acquitted.  Held,  that  this  acquittal  was  a 
good  defense  to  the  second  indictment,  since  proof  of  the  alleged 
cbstruction  at  any  time  between  April  11,  1887,  and  September  7, 
1887,  would  have  sustained  either  indictment. 

Appeal  from  Clay  ton  District  Court. — Hon.  L.  0.  Hatch, 

Judge. 

Tuesday,  January  24, 1893. 

'  The  defendant  was  charged  with  the  crime  of  nui- 
sance, m  obstructing  a  public  highway.  He  pleaded  a 
former  trial  and  acquittal  of  the  same  offense.  There 
was  a  trial,  resulting  in  a  verdict  for  the  defendant. 
The  state  appeals. — Affirmed. 

John  Y.  Stone,  Attorney  General,  D.  D.  Murphy, 
County  Attorney,  and  J.  Larlcin,  for  the  State. 
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J.  0.  Crosby,  for  appellee. 

Kinne,  J. — April  11,  1890,  the  defendant  was 
indicted  for  the  crime  of  nuisance  committed  by 
obstructing  a  highway  on  or  about  April  28,  1888.  The 
defendant  pleaded  a  former  acquittal  of  the  offense 
charged,  by  the  judgment  of  the  same  court,  rendered 
May  2, 1888.  To  support  this  plea  the  defendant  intro- 
duced in  evidence  the  indictment  in  the  former  case, 
and  also  in  the  case  at  bar;  the  testimony  on  which 
each  indictment  was  found;  the  notice  as  to  additional 
witnesses  in  the  present  case ;  the  instructions  given  to 
the  jury  on  the  former  trial ;  also  the  testimony  of  the 
judge  who  tried  the  former  case.  From  the  evidence 
it  appears  that  the  defendant  was  tried  and  acquitted 
May  2,  1888,  on  an  indictment  found  on  September  7, 
1887,  which  charged  him  with  a  nuisance  committed 
by  obstructing  this  same  highway,  committed  on  or 
about  September  7,  1887.  The  indictment  in  the  case 
at  bar  charges  the  defendant  with  obstructing  the  same 
highway  on  or  about  April  28,  1888.  The  evidence 
shows  that  the  obstruction  originally  placed  in  the 
highway  in  1887,  or  prior  thereto,  had  remained  ever 
since,  and  constituted  the  obstruction  on  which  the 
present  as  well  as  the  former  indictment  was  based. 

I.     On  the  last  trial  Judge  Hatch,  who  presided 

at  both  trials,  was  called  as  a  witness  on  behalf  of  the 

defendant,  and,  against  the  objection  of 

lm  SSS^cqSit-1  the  state,  testified,  in  substance,  that  the 

ISn^dmll-"  first  trial  was  had  on  the  merits ;  that  the 

sible  to  show  .  ' 

identity  of  mam  question  contested  was  whether  or 
not  a  certain  track  across  the  defendant's 
land,  which  it  was  claimed  he  had  fenced  up,  was  a  high- 
way;  that  the  claim  of  a  highway  made  in  that  case  was 
in  Volga  township,  across  the  defendant's  land,  and 
substantially  upon  a  line  surveyed  by  one  Zearly ;  tl^at 
there  was  no  contention  over  any  other  question.    It  is 
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claimed  it  was  error  to  permit  the  introduction  of  this 
testimony;  that  the  judge  could  not  contradict  the 
record.  It  is  proper  to  say  that  Judge  Hatch  was  per- 
mitted, without  objection,  to  state  that  on  the  former 
trial  the  building  of  the  fence  across  the  track  referred 
to  was  virtually  admitted,  so  as  not  to  be  a  subject  of 
controversy.  Hence,  the  admission  of  the  prior  testi- 
mony touching  that  matter,  even  if  error,  was  not 
prejudicial.  The  other  facts  testified  to  by  him  were 
that  the  trial  was  had  on  the  merits,  and  identifying 
the  location  of  the  highway,  which,  in  the  first  trial, 
was  claimed  to  have  been  obstructed.  These  were 
material  facts,  which  it  was  incumbent  on  the  defense 
to  establish.  If  the  acquittal  was  had  on  a  hearing 
wherein  the  merits  of  the  charge  were  not  investigated, 
it  could  not  be  successfully  urged  in  bar  of  the  charge 
in  the  second  indictment,  and  the  same  result  would 
follow  if  the  offenses  charged  were  not  shown  to  be  the 
same  in  both  cases.  If,  as  we  think,  the  record  evi- 
dence did  fully  show  that  the  former  hearing  was  held 
on  the  merits,  then  the  fact  that  the  witness  also  testi- 
fied that  such  was  the  case  would  not  be  such  error  as 
that  the  state  would  be  prejudiced  thereby.  The  record 
in  the  former  trial,  viz.,  the  indictment,  plea,  instruc- 
tions, and  finding  of  the  jury,  would  not  identify  the 
highway  in  both  cases  as  being  the  same.  So  far  as 
this  record  discloses,  neither  indictment  so  definitely 
located  or  described  the  highway  that  from  them  it 
could  be  determined  that  they  were  identical.  It  is 
rarely  the  case  that  the  identity  of  the  crime  charged 
in  two  different  cases  is  fully  established  from  the 
record  alone.  In  such  cases  parol  evidence  is  always 
admitted  to  aid  in  identification,  so  long  as  the  record 
is  not  contradicted  thereby.  Emerson  v.  State,  43  Ark. 
372;  Swalley  v.  People,  116  111.  247;  Walter  v.  State, 
105  Ind.  589;  Dunn  v.  State,  70  Ind.  47;  Commonwealth 
v.  Dillane,  11  Gray,  67;  State  v.  Maxwell,  51  Iowa,  314; 
Vol.  87—17 
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1  Bish.  Crim.  Law,  section  1050;  Jenkins  v.  State,  78 
Ind. 133;  Bocco  v.  State,  37  Miss.  357;  Packet  Co.  v. 
Sickles,  5  Wall.  580;  People  v.  McGowan,  17  Wend. 
386 ;  Stapleton  v.  King,  40  Iowa,  278.  In  State  v. 
Maxwell,  supra,  this  court  held  that  a  justice  of  the 
peace  before  whom  the  defendant  had  been  convicted 
of  a  former  offense  might  properly  testify  that  the 
offense  charged  in  the  information  laid  before  him  was 
in  fact  the  same  as  that  testified  to  by  the  witness  in 
the  second  case,  and  that  he  might  identify  the  evi- 
dence as  being  the  same.  Surely  no  one  was  better 
qualified  to  speak  touching  the  identity  of  the  charge 
than  the  judge  who  presided  at  the  former  trial. 

II.  In  the  case  at  bar  the  court  instructed  the  jury 
thus:   " If  you  find  from  the  evidence  that  in  the  trial 

2.. :  — :         of  the  former  case  the  main  defense  was 

tutinKC:°Sb- "  that  the  road  obstructed  by  the  defendant 
of  highway,  was  not  a  public  highway,  then  you  will 
find  that  the  judgment  of  acquittal  in  the  former  case 
was  a  final  judicial  decision  in  defendant's  favor  on 
this  question ;  and  if  you  further  find  that  the  Toads 
mentioned  in  the  two  indictments,  and  the  obstructions 
complained  of,  are  the  same,  and  that  in  this  present 
case  the  same  question  as  to  the  existence  of  a  public 
highway  is  involved,  and  that  in  order  to  convict  in  this 
case  the  same  question  will  have  to  be  retried  and 
decided  the  other  way,  you  will  find  that  the  offenses 
in  the  two  cases  are  substantially  the  same.  And  this 
you  will  do,  notwithstanding  the  claim  of  the  state  that 
the  offense  under  the  present  indictment  is  a  continu- 
ance of  the  obstruction  mentioned  in  the  former  indict- 
ment after  the  said  acquittal.  If  you  find  the  offenses 
described  in  the  two  indictments  to  be  the  same,  your 
verdict  will  be,  'For  the  defendant;7  otherwise,  'For 
the  state. }"  It  is  urged  that  the  latter  crime  is  not 
the  same  as  that  charged  in  the  first  indictment;  that 
the  defendant  could  not,   under  the  first  indictment, 
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have  been  convicted  or  acquitted  of  an  offense  com- 
mitted after  the  date  of  its  presentment  to  the  court ; 
and  hence  it  is  claimed  an  acquittal  thereunder  is  no 
bar  to  the  present  charge.  State  v.  Johnson,  69  Iowa, 
624.  In  other  words,  the  contention  is  that  the  former 
acquittal  can  not  be  pleaded  in  bar  as  to  any  obstruc- 
tion existing  after  September  7,  1887,  the  time  when 
the  former  indictment  was  returned  into  court,  and 
April  11,  1890,  the  time  when  the  last  indictment  was 
presented.  In  the  first  trial  the  defendant  pleaded 
"Not  guilty."  That  was,  under  our  law,  a  denial  of 
every  material  allegation  of  the  indictment.  Code, 
section  4363.  The  verdict  in  that  case  was  "Not 
guilty ;"  and  that,  the  statute  says,  imports  an  acquittal 
on  every  material  allegation  in  the  indictment.  Code, 
section  4464.  In  all  cases  where  time  is  not  a  material 
ingredient  of  the  offense,  the  indictment  need  not 
allege  the  precise  time  when  the  crime  was  committed, 
provided  it  is  alleged  it  was  committed  prior  to  the 
finding  of  the  indictment.  State  v.  Deitrick,  51  Iowa, 
467.  And  even  if  a  time  is  alleged,  as  in  the  case  at 
bar,  the  state  is  not  limited  to  it,  but  may  prove  the 
commission  of  the  offense  charged  at  any  time  prior  to 
the  finding  of  the  indictment,  and  within  •  the  period 
of  limitations.  Code,  section  4301;  State  v.  Kirkpatrick, 
63  Iowa,  554.  In  cases  like  that  at  bar,  an  indictment 
must  be  found  within  three  years  after  the  commission 
of  the  offense.     Code,  section  4167. 

Now,  applying  the  law  to  the  facts  disclosed  by 
this  record,  we  find  that  the  evidence  in  the  former 
case  in  fact  related  to  a  period  from  September  7,  1887, 
when  the  indictment  was  found,  back  to  1886;  that  in 
the  present  case  some  of  the  evidence  covered  the 
entire  period  of  three  years  prior  to  April  11,  1890,  the 
time  when  the  last  indictment  was  returned.  Now,  it 
will  be  observed  that  the  statutory  period  prior  to  the 
finding  of  the  last  indictment  reaches  back  to  April  11, 
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1887,  and  covers  nearly  five  months  of  the  time  cov- 
ered by  the  first  indictment.  What  are  the  material 
allegations  of  the  two  indictments!  First,  the  exist- 
ence of  the  highway;  and,  second,  its  obstruction  by 
the  defendant.  It  is  clear,  then,  that  the  former  trial 
directly  involved  the  question  of  the  existence  of  a 
legal  highway,  and  the  obstruction  of  that  particular 
highway  by  defendant.  Whether  the  plea  of  former 
acquittal  is  good  in  bar  of  this  prosecution  may  be 
tested  by  the  determing  whether  the  evidence  necessary 
to  support  the  second  indictment  was  sufficient  to  have 
proved  a  legal  conviction  in  the  first  case.  1  Bish. 
Crim.  Law,  section  1051;  Whart.  Crim.  Ev.,  section 
579.  Or,  as  the  rule  is  stated  as  applied  to  civil  cases, 
the  most  infallible  test  as  to  whether  a  former  judg- 
ment is  a  bar  is  to  inquire  whether  the  same  evidence 
will  maintain  both  the  present  and  former  action. 
Freeman,  Judgments,  section  259;  Hahn  v.  Miller,  68 
Iowa,  749.  To  convict  under  the  first  indictment  it  had 
to  be  shown  that  the  locus  was  a  public  highway,  and 
that  the  defendant  obstructed  it  at  any  time  between 
September  7, 1884,  being  within  the  statutory  period  of 
limitations,  and  September  7,  1887.  To  convict  under 
the  second  indictment,  which  was  presented  April  11, 
1890,  it  must  be  shown  that  the  locus  was  a  public 
highway,  and  that  defendant  obstructed  it  at  any  time 
between  April  11,  1887,  and  April  11,  1890.  Now,  it 
will  be  seen  that  the  time  intervening  between  April 
1 1 ,  1887,  and  September  7,  1887,  is  or  may  be  covered 
by  the  same  evidence  needed  to  support  each  indict- 
ment. So  we  have  a  case  where  the  identity  is  per- 
fect as  to  the  highway  obstructed,  and  for  the  time  last 
mentioned  the  evidence  would  be  the  same  in  both 
cases  as  to  the  obstruction. 

We  can  not  doubt,  under  these  facts,  that  the  plea 
of  former  acquittal  was  good.  The  existence  of  the 
highway  must,  of  necessity,  be  established  before  the 
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defendant  could  be  convicted  of  obstructing  it.  Under 
the  provisions  of  our  statute  already  quoted,  that  being 
one  of  the  material  facts  put  in  issue,  and  determined 
in  the  defendant's  favor  by  the  verdict,  it  is  conclusive. 
The  case  is  a  peculiar  one,  and  unlike  any  instanced  by 
counsel  for  the  state.  As  we  have  said,  the  first  case 
involved  the  question  of  the  existence  of  the  highway. 
The  verdict  of  the  jury  in  that  case,  of  necessity,  deter- 
mined that  the  highway  did  not  exist,  and  that  fact 
can  not  be  again  inquired  into  in  the  same  kind  of  a 
criminal  action. 

The  instruction  was  correct.     Affirmed. 


GL  S.  Hall,  Appellee,  v.  J.  B.  Rankin,  Appellant. 

1.  Testimony  of  Experts:  hypothetical  questions:  what  maybe 
assumed.  A  hypothetical  question  to  an  expert  witness  may  assume 
such  facts  as  the  evidence  tends  to  prove.  Clear  and  satisfactory 
proof  is  not  essential. 

2.  Evidence :  op  character  in  civil  actions.  In  an  action  against 
a  druggist  for  damages  resulting  from  his  negligence  in  selling  a 
poison  for  a  harmless  drug,  held,  that  evidence  that  he  was  a  careful 
and  prudent  man  in  handling  medicines  and  poisons  was  properly 
excluded.  1(134    310 

3.  Expert  Testimony:  weight:  instruction  to  jury.  Where  87  26i| 
the  court  instructed  the  jury  that  the  facts  upon  which  certain  hypo- 
thetical questions  to  expert  witnesses  were  based  must  be  substan- 
tially correct,  to  entitle  the  conclusions  drawn  by  them  to  have  any 
considerable  weight,  held,  that  the  instruction  was  erroneous  as  sug- 
gesting the  thought  that  the  opinion  of  the  expert  might  have  some 
weight,  even  though  the  hypothetical  facts  were  not  established  by 
the  evidence. 

* 

Appeal  from  Wayne  District  Court. — Hon.  W.  H.  Ted- 
ford,  Judge. 

Wednesday,  January  25,  1893. 

Action  to  recover  damages  of  the  defendant,  a 
druggist,  for  selling  and  putting  up  carbolic  acid  instead 


Digitized  by 


Google 


262  Hall  v.  Rankin.  [87  Iowa 

of  spirits  of  niter,  by  reason  of  which  mistake  the  acid 
was  given  to  the  plaintiff's  mare,  causing  her  death. 
Verdict  and  judgment  for  the  plaintiff.  The  defendant 
appeals. — Beversed. 

IE.  L.  Hart,  for  appellant. 

Steele  &  Livingston,  for  appellee. 

Kinne,  J. — The  plaintiff  claims  that  in  April,  1890, 
he  purchased  of  the  defendant,  a  registered  pharmacist, 
two  ounces  of  spirits  of  niter ;  that  the  defendant  care- 
lessly and  negligently  gave  him,  instead,  two  ounces  of 
carbolic  acid  in  a  bottle  labeled  "  Spirits  of  Niter ;" 
that,  relying  upon  the  proficiency  of  the  defendant  as  a 
pharmacist,  and  without  negligence  on  his  own  part,  he 
administered  to  his  mare  a  part  of  the  contents  of  the 
said  bottle,  from  the  effects  of  which  she  died.  In  an 
amendment  to  his  petition,  he  avers  that  he  took  an 
empty  bottle  to  defendant,  which  was  then  labeled 
„  "Spirits  of  Niter,"  and  in  which  the  defendant  was  to 
put  niter,  but  negligently  filled  it  with  carbolic  acid. 
The  other  allegations  are  the  same  as  in  the  original 
petition.  The  defendant  denied  every  allegation,  except 
that  he  was  a  registered  pharmacist,  and  kept  a  drag 
store,  and  averred  that  the  injury  was  caused  by  the 
plaintiff's  own  negligence. 

I.  Two    physicians  were  called  as  experts,   and 

asked  as  to  the  probable  effect  of  "taking  three-fourths 

m  of  an  ounce  to  an  ounce  and  a  half  of  car- 

1.  Testimony  of  .. 

eo?hJtfcai)y~  b°hc  aci(*>  mmng  it  with  a  half  pint  of 
wiSrtmSybe  w*ter,  an(i  giving  it  to  a  horse."  The 
assumed.  court  permitted  the  question  to  be  answered, 
notwithstanding  the  defendant's  objection  that  the 
question  assumed  facts  not  shown  by  the  evidence. 
The  general  rule,  undoubtedly,  is  that  there  must  be 
evidence  tending  at  least  to  establish  the  facts  upon 
which  the  opinion  of  the  witness  is  asked.    Hurst  v. 
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C,  B.  I.  <b  P:  Railway  Co.,  49  Iowa,  79;  State  v. 
Cross,  68  Iowa,  193;  State  v.  Ginger,  80  Iowa,  577; 
Meeker  v.  Meeker,  74  Iowa,  357;  In  re  Will  of  Norman, 
72  Iowa,  88;  Bay  v.  Bay,  98  N.  C.  566;  1  Rice,  Ev., 
p.  350;  7  Am.  and  Eng.  Encyclopedia  of  Law,  p.  514. 
It  is  impossible  to  say,  from  the  evidence,  how  much 
carbolic  acid  was  given  to  the  mare.  It  seems  that 
most  of  the  two  ounces  was  put  into  a  bottle  containing 
hot  water,  and  a  part  of  the  mixture  given  the  animal. 
It  is  certain  that  the  evidence  tended  to  establish  the 
facts  set  out  in  the  question,  and  that  was  sufficient. 
True,  there  was  no  direct  evidence  that  the  acid  was 
strong  carbolic  acid.  Rut  there  was  evidence  as  to  the 
fact  that  the  carbolic  acid  sold  by  the  defendant  was 
pure,  and  there  was  evidence  tending  to  show  that  the 
acid  given  did  kill  the  mare,  and  that  the  amount  she 
must  have  taken  would  not  ordinarily  have  produced 
death.  Hence  we  think  there  was  sufficient  evidence  to 
justify  the  question  put  to  the  witness.  Again,  this 
court  has  held  that  these  hypothetical  questions  need 
not  be  framed  with  technical  accuracy;  that  an  error 
as  to  one  or  more  facts  is  not  prejudicial,  as  the  oppos- 
ing party  may,  on  cross-examination,  show  the  error, 
if  any  there  be.  Meeker  v.  Meeker,  74  Iowa,  357; 
State  v.  Ginger,  80  Iowa,  579.  As  to  the  extent  of 
cross-examination  in  such  cases,  see  Dilleber  v.  Home 
Life  Ins.  Co.,  87  N.  Y.  79. 

II.  The  defendant,  on  cross-examination  of  the 
plaintiff's  father,  sought  to  contradict  the  plaintiff's 
testimony  touching  the  label  on  the  bottle  which  he 
claimed  the  defendant  filled  with  carbolic  acid.  The  wit- 
ness, in  his  examination  in  chief,  said  nothing  touching 
the  matter  sought  to  be  inquired  into  on  cross-examina- 
tion. In  any  event,  the  defendant  was  not  prejudiced 
by  the  court's  ruling,  as  he  might  thereafter  have 
called  the  witness  on  his  own  behalf,  as  to  the  matter 
about  which  he  was  seeking  information. 
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III.  The  defendant  offered  to  show  by  several 
witnesses  that  he  was  a  carofiul  and  prudent  man  in 
„  m  .    handling  medicines  and  poisons.  The  court 

2.  Evidence:  of  °  * 

cu-u  ^uoia.  rejected  the  testimony,  and  its  action  is 
assigned  as  error.  The  question  here  pre- 
sented is  the  same,  in  principle,  as  in  the  case  of  Stone 
v.  Hawkeye  Insurance  Co.,  68  Iowa,  742,  where  it  was 
held  that  in  a  civil  action  evidence  of  the  good  charac- 
ter of  one  charged  with  burning  his  insured  property 
was  inadmissible.  We  are  satisfied  with  the-  rule  as 
established  in  that  cause.  The  proposed  evidence  was 
properly  rejected. 

IV.  In  the  fifth  division  of  the  charge  to  the  jury 
the  court,  in  speaking  of  the  weight  and  credit  to  be 
8  EXPBRT  testi.     given  to  the  testimony  of  the  experts, 

E«racaonr ?ot:  says:  "And  if  the  facts  stated  as  a  basis 
for  the  hypothetical  question  propounded 
to  the  medical  experts  in  this  case  were  not  substan- 
tially correct,  as  shown  by  the  evidence  introduced  on 
the  trial  of  the  case,  then  the  opinion  given  by  the 
experts  based  upon  such  assumed  state  of  facts  is 
entitled  to  but  little  or  no  weight,  as  may  be  determined 
from  the  evidence.  That  is  to  say,  the  hypothetical 
facts  upon  which  the  question  is  based  must  be  sub- 
stantially correct,  to  entitle  the  conclusion  drawn  by 
the  expert  to  have  any  considerable  weight.  You  will 
therefore  consider  the  testimony  of  the  medical  experts, 
with  all  the  other  testimony,  and  give  it  just  such 
weight  as  you  think  it  deserves.  In  connection  with 
the  medical  works  introduced  and  read  to  you,  you 
should  consider  this  evidence,  and  give  it  such  weight 
as  you  think  it  deserves.' ;  We  think  the  vice  of  this 
instruction  consists  in  the  thought  that  the  opinion  of 
the  expert  might  have  some  weight  even  though  the 
jury  should  find  that  the  facts  assumed  as  a  basis  for 
the  opinion  were  incorrect.  To  that  extent  the  instruc- 
tion is  erroneous.     The  sole  value  of  the  opinion  must, 
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of  necessity,  depend  upon  the  correctness  of  the  state- 
ment of  facts  upon  which  it  is  based.  If  that  is  incor- 
rect, then  the  opinion  can  have  no  weight  or  value 
•whatever.  It  was  held  in  Re  Will  of  Norman,  72  Iowa, 
89,  that,  if  some  of  the  facts  on  which  the  opinion  was 
based  were  not  established  by  the  evidence,  the  opin- 
ions of  witnesses  which  were  founded  on  the  assump- 
tion of  the  existence  of  such  facts  would  be  of  no  value 
whatever.  It  seems  to  us  it  fairly  appears  from  this 
instruction  that  the  jury  were  justified  in  giving  some 
weight  and  force  to  evidence  of  experts,  even  though 
they  should  find  that  such  evidence  was  bottomed  upon 
facts  not  proved.  As  the  jury  were  bound  by  the  law 
as  thus  given  them,  we  must  assume  that  they  acted  in 
accordance  therewith.  Viewing  the  instruction  as  a 
whole/  it  seems  to  us  that  the  error  is  not  cured  by  the 
general  directions  which  follow  the  erroneous  clauses 
we  have  referred  to. 

V.  Other  errors  are  assigned,  which  we  do  not  deem 
well  taken.  It  is  also  urged  that  the  verdict  is  against 
the  evidence.  As  the  cause  must  be  reversed,  and  the 
evidence  on  a  retrial  may  not  be  the  same,  we  can  not 
discuss  the  question  as  to  whether  the  evidence  sus- 
tains the  verdict. 

For  the  errors  pointed  out,  the  case  is  reversed. 


J.  R.  Jamison,  Appellant,  v.  Burlington  &  Western 
Railway  Company,  Appellee. 

Right  of  Way:  condemnation  and  appeal:  acceptance  op  award: 
interest.  Where  the  plaintiff's  damages  for  right  of  way  were 
determined  upon  an  appeal  from  the  condemnation  proceedings,  and 
from  this  award  an  appeal  was  taken  to  the  supreme  court,  where 
it  was  affirmed,  and  afterwards  the  plaintiff  accepted  from  the 
sheriff  the  amount  allowed,  and  the  defendant  paid  the  costs,  and 
the  cause  was  at  an  end,  held,  that  an  application  subsequently  made 
by  the  plaintiff  to  have  the  case  redocketed,  and  for  an  allowance  of 
interest  on  the  award,  was  properly  overruled. 


87  266 
131  683 
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Appeal  from  Mahaska  District  Court. — Hon.  D.  Ryan, 

Judge. 

Wednesday,  January  25,  1893. 

This  is  an  appeal  from  an  order  of  the  district 
court  overruling  an  application  for  the  allowance  of 
interest  on  an  award  of  damages  made  to  the  plaintiff, 
by  reason  of  condemnation  proceedings  for  right  of 
way  over  his  farm  for  the  defendant's  railroad.  The 
plaintiff  appeals. — Affirmed. 

Bolton  <&  McCoy,  for  appellant. 

Kelly  <&  Cooper  and  J.  F.  &  W.  R.  Lacey,  for 
appellee. 

Rothrook,  J. — The  facts  of  the  case  are  not  dis- 
puted, and  are  as  follows:  The  defendant  desired  the 
right  of  way  across  the  plaintiff's  farm,  and  a  sheriff's 
jury  was  organized;  and  on  the  ninth  day  of  July, 
1883,  the  damages  were  assessed  at  six  hundred  and 
ninety-one  dollars.  The  plaintiff  appealed  from  this 
assessment  to  the  circuit  court,  where  a  trial  was  had, 
which  resulted  in  an  award  of  one  thousand,  six  hundred 
dollars.  The  trial  was  had  in  the  circuit  court  in 
April,  1885.  Soon  thereafter  the  defendant  deposited 
the  said  sum  of  one  thousand,  six  hundred  dollars 
with  the  sheriff  of  the  county,  and  an  appeal  was 
taken  by  the  defendant  to  this  court.  An  appeal  bond 
in  the  penalty  of  two  hundred  dollars  was  filed,  which 
purported  to  stay  proceedings.  The  appeal  was  not 
taken  because  the  award  was  excessive,  but  for  the 
alleged  reason  that  the  appeal  to  the  circuit  court  was 
not  taken  in  time,  and  because  there  was  no  proper 
notice  of  appeal.  The  cause  was  affirmed  in  this  court. 
See  69  Iowa,  670.  A  procedendo  was  issued  on  the 
thirteenth  day  of  December,  1886.     On  the  twenty- 
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fourth  day  of  the  same  month  the  plaintiff  received 
the  one  thousand,  six  hundred  dollars  deposited,  and 
receipted  therefor  as  "part  payment. "  On  the  four- 
teenth day  of  January,  1887,  the  defendant  paid  all 
of  the  costs  in  the  case.  This  application  for  interest 
on  the  award  was  filed  in  the  court  below  on  the 
eighteenth  day  of  May,  1888. 

It  will  thus  be  seen  that  the  plaintiff  seeks  to  open 
up  a  case  nearly  a  year  and  a  half  after  a  full  adjudi- 
cation, and  the  payment  of  all  the  costs,  for  the  pur- 
pose of  adjudicating  a  question  of  interest,  which 
should  have  beqn  presented  to  the  court,  in  some  form, 
before  the  whole  controversy  was  closed  up  by  the 
payment  of  the  one  thousand,  six  hundred  dollars  to 
the  plaintiff,  and  the  full  settlement  of  the  costs  by  the 
defendant.  We  assume  that  it  was  on  this  ground 
that  the  motion  of  the  plaintiff  was  overruled.  It  is 
very  plain  that  the  plaintiff  could  not  maintain  an 
original  action  for  the  interest.  Hayes  v.  Chicago,  M. 
&  St.  P.  Railway  Co.,  64  Iowa,  753.  The  motion  to 
docket  the  case,  and  try  another  feature  of  the  contro- 
versy between  the  parties,  was  rightly  overruled, 
because  there  was  no  proper  case  to  be  redocketed. 
The  question  is  entirely  different  from  a  motion  to 
retax  costs,  which  is  allowed  by  reason  of  some  mis- 
take of  an  officer  in  making  up  a  cost  bill  after  the 
final  decision.  Here  the  plaintiff  is  seeking  to  renew  a 
controversy  as  to  the  amount  of  the  recovery,  which 
he  should  have  presented  at  some  time  while  the  case 
could  be  paid  to  be  in  court.  It  appears  to  us  that  the 
case,  as  presented,  is  in  principle  identical  with  Hayes 
v.  Chicago,  M.  <&  St.  P.  Railway  Co.,  supra.  The  cases 
would  be  identical  if  the  plaintiff  in  this  case  had 
brought  an  original  action  for  the  interest.  It  would 
lead  to  all  manner  of  uncertainty  in  the  administration 
of  justice,  and  there  would  be  no  end  of  litigation,  if 
parties  were  allowed,  by  motion,  to  redocket  causes  after 
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every  cent  of  damages  and  costs  is  paid,  and  make 

an  issue  demanding  a  recovery  for  a  greater  amount. 

The  judgment  of  the  district  court  is  affirmed. 


Ora  D.  Pitkin,  Appellee,  v.  Wm.  Gh  Peet,  Execu- 
tor et  al. ,  Appellants.  * 

1.  Antenuptial  Contract:  agreement  not  to  claim  dower:  con- 
struction. A  provision  in  an  antenuptial  contract,  whereby  the 
wife  agreed  to  claim  "no  right  of  dower  or  homestead  in  or  to  any 
property  which  should  belong  to  the  estate"  of  the  husband  at  the 
time  of  his  decease,  held,  to  have  reference  only  to  real  property,  and 
that  it  did  not  preclude  the  wife  from  taking  her  distributive  share  of 
her  husband's  personal  estate. 

2.  Will :  construction  of,  in  view  op-  antenuptial  contract.  An 
antenuptial  contract  provided  that,  if  the  wife  survived  the  husband, 
she  should  be  paid  annually,  after  his  decease  and  during  her  widow- 
hood, by  his  executors  or  heirs,  out  of  his  estate,  the  interest  on  three 
thousand  dollars.  The  will  of  the  husband,  after  referring  to  said  pro- 
vision, directed  the  son  to  pay  to  the  wife  "the  interest  upon 
the  money  annually  or  oftener,  as  she  may  call  for  it,  during  the 
lifetime  of  my  said  wife,  as  provided  in  said  antenuptial  contract ; 
and  I  give  and  bequeath  tpmy  said  wife,  *  *  *  during  her  life,  in 
case  she  remains  my  widow,  the  interest  upon  three  thousand  dollars, 
said  interest  to  be  paid  to  her  as  above  directed,  unless  she  shall 
marry  again,  and  in  such  case  the  same  shall  cease,  and  she  shall  not 
be  entitled  to  anything  thereafter."  Held,  that  the  widow  could  not 
claim  interest  on  three  thousand  dollars  under  the  contract,  and,  in 
addition  thereto,  the  same  amount  under  the  will. 

3.   :  .  In  such  case,  where  the  son  who  was  directed  to  pay 

the  interest  to  the  widow  was  also  made  the  executor  and  residuary 
legatee  of  the  testator,  held,  that  the  payment  to  the  widow  was  not 
made  a  charge  upon  such  son  personally,  but  only  upon  the  estate, 
and  the  requirement  was  upon  him  as  executor. 

4.  Appeal:  revival  after  abandonment.  An  appellant  who  has 
once  abandoned  his  appeal  can  not,  after  an  opinion  has  been  filed  in 
this  court,  revive  it  upon  a  rehearing. 


*  The  opinion  filed  upon  the  first  submission  of  this  cause  was  withdrawn  by 
the  court,  and  for  that  reason  is  not  published  in  these  reports.  It  may  be 
found  in  60  N.  W.  Bop.  282.— Reporter. 
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Appeal  from  Jones  District  Court. — Hon.  J.  D.  (Stiffen, 

Judge. 

Wednesday,  January  25,  1893. 

The  defendants  are  William  Gr.  Peet,  as  executor, 
and  also  individually,  and  Matilda  Peet.  Matilda  Peet 
is  the  widow  of  James  M.  Peet,  deceased.  The  other 
defendant,  William  Gh  Peet,  is  a  son,  and  the  plaintiff 
is  a  daughter,  of  said  James  M.  Peet,  who  died  testate, 
and  this  is  an  action  in  chancery  to  construe  the  will 
and  an  antenuptial  contract.  The  case  is  now  for  con- 
sideration on  rehearing,  because  of  a  mistake  in  the 
former  opinion  as  to  the  attitude  of  Matilda  Peet  on  the 
appeal. 

The  antenuptial  contract  is  as  follows: 
" Article  of  agreement  made  and  concluded  this 
third  day  of  July,  A.  D.  1877,  by  and  between  James 
M.  Peet,  of  Fairview,  Jones  county,  Iowa,  party  of  the 
first  part,  and  Matilda  Weaver,  of  Anamosa,  Iowa, 
party  of  the  second  part,  witnesseth  that,  in  considera- 
tion of  a  promise  of  marriage  by  and  between  said 
parties,  it  is  hereby  mutually  agreed  by  and  between 
said  parties  that  during  their  marriage  neither  party 
shall  in  any  manner  be  restricted  in  the  control  or  dis- 
position of  their  property,  both  real  and  personal, 
which  they  have  or  may  hereafter  acquire ;  and  either 
may  execute  deeds  of  conveyance  without  the  consent 
or  signature  of  the  other,  the  same  as  if  unmarried. 
And  said  second  party,  in  consideration  of  aforesaid, 
hereby  agrees  to  claim  no  right  of  dower  or  homestead 
in  or  to  any  property  wh;  ~  h  shall  belong  to  the  estate  of 
said  party  of  the  first  part  at  the  time  of  his  decease, 
provided  she  shall  survive  him.  And  said  first  party, 
in  consideration  of  the  promise  aforesaid,  hereby  agrees 
that,  in  case  said  second  party  shall  survive  said  first 
party,  said  second  party  shall  be  allowed  and  paid  out 
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of  the  estate  of  said  first  party,  by  his  executors  or  heirs, 
the  interest  on  the  sura  of  three  thousand  dollars, 
($3,000),  which  interest  shall  be  paid  annually  from 
and  after  my  decease,  during  the  widowhood  of  said 
second  party." 

The  following  is  the  important  provision  of  the 
will: 

" Before  my  marriage  to  my  present  wife,  Matilda 
Peet,  I  made  an  agreement  with  her  wherein  provision 
was  made  for  her  out  of  my  property,  which  antenup- 
tial contract  was  filed  and  recorded  in  the  office  of  the 
recorder  of  Jones  county,  in  Book  44,  page  477;  and  I 
direct  that  my  son,  William  G.  Peet,  pay  to  her  the 
interest  upon  the  money  annually  or  oftener,  as  she 
may  call  for  it,  during  the  lifetime  of  my  said  wife,  as 
provided  in  said  antenuptial  contract ;  and  I  give  and 
bequeath  to  my  said  wife,  Matilda  Peet,  during  her 
life,  in  case  she  remains  my  widow,  the  interest  upon 
three  thousand  dollars,  said  interest  to  be  paid  to  her 
as  above  directed,  unless  she  shall  marry  again,  and  in 
such  case  the  same  shall  cease,  and  she  shall  not  be 
entitled  to  anything  thereafter." 

The  claim  of  Matilda  Peet  (widow)  under  the  con- 
tract and  will  is  that  she  is  entitled  to  one-third  of  the 
personal  property  of  the  estate,  and,  in  addition  thereto, 
the  interest  on  three  thousand  dollars,  while  she 
remains  the  widow  of  James  M.  Peet,  and  the  interest 
on  three  thousand  dollars  additional  so  long  as  she  shall 
live.  The  district  court  allowed  to  her  the  interest  on 
three  thousand  dollars  "during  her  natural  life,  while 
she  remains  the  widow  of  James  M.  Peet,"  and  denies 
to  her  the  interest  on  the  other  three  thousand  dollars 
and  any  interest  in  the  personal  estate.  From  this 
judgment,  Matilda  Peet  appealed.  Judgments  were 
also  entered  under  the  issues  affecting  the  interests  of 
the  plaintiff  and  William  G.  Peet,  from  which  each 
appealed,  and  the  facts  in  connection  therewith  will  be 
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noticed1  in  the  opinion. — On  the  appeal  of  Matilda  Peet, 
modified  and  affirmed]  on # the  appeal  of  William  Gk 
Peet,  reversed. 

Sheean  &  McCarn,  for  Ora  D.  Pitkin. 

J.   W.  Jamison,  for  Wm.  Gk  Peet. 

Remley  &  Ercanbrach,  for  Matilda  Peet. 

Granger,  J. — We  first  notice  the  appeal  by  Matilda 
Peet. 

I.  Both  the  contract  and  the  will  have  before  been 

considered  in  this  court,  and,  to  some  extent,  construed. 

In  Re  PeeVs  Estate.  79  Iowa,  185,  both 

1.  Antenuptial       .  .  i  ,  . 

aK?eemint  instruments  were  considered  m  relation  to 
SSwCT^coS1-  ^e  rig^  °f  the  widow  to  an  allowance  for 
stmction.  a  year's  support,  under  statutory  pro- 
vision therefor,  and  an  allowance  made  by  the  district 
court  was  sustained.  Peet  v.  Peet,  81  Iowa,  172, 
involved  the  validity  of  the  antenuptial  contract,  and 
the  right  of  the  widow  to  an  interest  in  the  real  estate. 
The  contract  was  sustained,  and,  in  effect,  an  interest 
in  the  real  estate  denied.  Our  first  inquiry  on  this 
appeal  is,  does  the  antenuptial  contract  defeat  the  right 
of  the  widow  to  what  would  otherwise  be  her  distribu- 
tive share  in  the  personal  property  of  her  deceased  hus- 
band? The  particular  language  of  the  contract  relied 
on  to  defeat  such  a  right  is  as  follows:  "And  said 
second  party,  in  consideration  of  the  aforesaid,  hereby 
agrees  to  claim  no  right  of  dower  or  homestead  in  or  to 
any  property  which  shall  belong  to  the  estate  of  said 
party  of  the  first  part  at  the  time  of  his  decease,  pro- 
vided she  shall  survive  him."  In  the  absence  of  aver- 
ment and  proof  showing  a  contrary  intention,  neither 
dower  nor  homestead  has  reference  to  the  personal 
estate.  This  rule  is  so  manifest,  and  of  such  universal 
application,  as  to  require  no  reference  to  authorities  for 
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its  support,  but  see  Ditson  v.  iHtson,  85  Iowa,  276,  and 
cases  there  cited.  In  this  case  there  are  averments  and 
proofs  directed  to  the  intention  of  the  parties  at  the 
making  of  the  contract,  as  showing  that  the  mutual 
purp6se  was  to  exclude  Matilda  Peet  from  any  interest 
in  the  estate  other  than  the  interest  on  three  thousand 
dollars. 

It  will  be  well  to  first  determine  the  legal  import 
of  the  contract  upon  its  face.  The  contract  first  fixes 
the  right  of  the  respective  parties  to  the  property- 
belonging  to  each,  both  real  and  personal,  "during 
their  marriage,"  and  gives  to  each  absolute  control, 
including  management  and  disposition.  The  wife,  in 
consideration  of  the  benefits  which  she  derives  from 
this  right  to  manage  and  dispose  of  her  property, 
agrees  to  surrender  her  right  to  dower  or  homestead 
"in  or  to  any  property  which  should  belong  to  the 
estate"  of  her  husband.  The  husband,  in  consider- 
ation of  the  promises  of  the  wife  to  surrender  dower 
and  homestead,  agrees  to  secure  to  her  out  of  his  estate 
the  interest  on  three  thousand  dollars,  after  his  decease, 
during  her  widowhood.  Under  this  language  of  the 
contract,  what  are  we  justified  in  believing  the  parties 
meant  by  the  term  "dower?"  It  is  undoubtedly  true 
that  persons  unlearned  in  the  law  often  speak  and  think 
of  dower  as  being  the  entire  interest  of  the  wife  in  her 
husband's  estate,  or,  at  least,  the  interests  known 
under  our  law  as  the  "distributive  shares."  If  by  this 
contract  there  was  a  surrender  of  dower  merely,  there 
would  be  much  to  impress  us  with  a  belief  that  these 
parties,  in  signing  the  instrument,  intended  the  word 
"dower"  to  embrace  the  wife's  entire  interest,  for  the 
language  "in  or  to  any  property  which  shall  belong  to 
the  estate"  is  quite  comprehensive,  and  is  very  apt 
language  for  such  a  purpose  by  those  having  the  erro- 
neous view  of  the  meaning  of  the  word  "dower."  If 
we  drop  from  the  contract  the  words  "dower  or,"  we 
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then  have  her  agreement  not  to  claim  any  "homestead 
in  or  to  any  property  which  shall  belong  to  the  estate." 
Such  language  could  not  be  construed  to  refer  to  per- 
sonal property,  because  of  its  utter  inapplicability,  and 
no  person  would  use  the  word  "homestead' '  in  such  a 
connection.  It  is  clear,  then,  that  the  parties  intended 
by  the  agreement  that  the  wife  would  not  claim  "a 
right  of  homestead  in  or  to  any  property  which  shall 
belong  to  the  estate,"  that  she  would  not  claim  it  in 
the  real  estate;  but,  notwithstanding  this  intention, 
they  used  the  comprehensive  phrase  "in  or  to  any 
property."  Now,  the  word  "dower"  bears  exactly  the 
same  relation  to  the  phrase  as  does  the  word  "home- 
stead." Can  we  say,  upon  the  face  of  the  instrument, 
that  one  word  has  reference  to  real  estate  and  the  other 
to  both  real  and  personal  property?  The  word  "home- 
stead," establishes  the  fact  that  they  were  contracting 
as  to  an  interest  in  real  estate.  The  word  "dower,"  in 
its  legal  significance,  has  the  same  limitation,  and 
should  bear  the  same  construction,  in  the  absence  of 
considerations  showing  a  different  intention.  The  lan- 
guage of  the  contract  does  not,  to  our  minds,  indicate 
that  the  words,  in  the  sense  claimed;  should  be  differ- 
ently applied. 

Some  testimony  was  taken  in  aid  of  the  construc- 
tion of  the  contract,  but  much  of  it  is  entirely  incom- 
petent or  immaterial.  After  divesting  the  record  of 
the  improper  evidence,  nothing  remains  of  sufficient 
force  to  override  the  construction  required  by  the  lan- 
guage employed  in  the  contract.  We  said  in  Be  Peet's 
Estate,  supray  in  construing  this  same  contract,  that 
"it  must  be  understood  that  contracts  designed  to 
divest  the  wife  of  the  benefits  of  the  statutes  in  her 
favor,  after  the  death  of  her  husband,  *  *  *  must 
not  be  of  doubtful  interpretation,  but  specific  and  cer- 
tain as  to  such  intent."  Our  conclusion  at  that  time 
accords  with  that  view.    Since  the  submission  of  this 
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cause,  the  case  of  Ditson  v.  Ditson,  has  been  determined 
and  at  first  view,  from  the  similarity  of  the  contracts, 
it  might  appear  that  the  reasoning  in  the  two  opinions 
is  not  in  exact  harmony.  It  will,  however,  upon  exam- 
ination, be  seen  that  the  contracts  quite  materially 
differ,  and  the  conclusions  are  upon  different  grounds. 
II.  As  to  the  claim  of  Matilda  Peet  that  she  is 
entitled  to  the  interest  on  three  thousand  dollars  under 

the  terms  of  the  contract,  and  on  three 

*  stroctioSof,  m  thousand    dollars    additional    under   the 

nuptial  con-     terms  of  the  will,  we  need  only  say  that 

we  are  unable  to  gather  such*  an  intent 
from  the  language  of  the  instruments.  As  to  the  con- 
tract there  is  no  question.  It  provides  for  the  interest 
on  three  thousand  dollars.  The  language  of  the  will  is 
somewhat  obscure,  but,  fairly  considered,  we  do  not 
think  more  was  intended  than  to  provide  for  an  observ- 
ance of  the  terms  of  the  contract.  At  first  the  testator 
directs  the  executor  to  make  payments  as  the  contract 
requires.  That  part  contains  no  bequest  in  her  favor. 
There  is,  then,  a  bequest  of  an  amount  sufficient  for 
that  purpose,  and  a  specification  that  it  is  to  be  paid 
"as  above  directed/'  referring  to  the  directions  for 
payment  under  the  contract.  The  language  of  the 
bequest  does  not  say  that  it  is  additional,  nor  use  words 
of  such  import.  Some  importance  is  attached  to  the 
difference  between  the  language  of  the  contract  and 
that  of  the  will,  it  being  claimed  that  the  contract  gives 
her  the  interest  on  three  thousand  dollars  during  her 
widowhood  and  the  will  the  interest  on  the  same  amount 
during  her  life ;  but  the  language  is:  "I  give  and 
bequeath  to  my  said  wife,  Matilda  Peet,  during  her  life, 
in  case  she  remains  my  widow,' J  etc.  Both  the  bequest 
and  the  contract  provide  for  the  payment  during  widow- 
hood. Our  conclusion  is  that  the  widow  should  take 
her  distributive  share  of  the  personalty,  unaffected  by 
the  antenuptial  contract,  and,  in  addition  thereto,  the 
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interest  on  three  thousand  dollars  during  widowhood, 
as  provided, by  the  judgment  of  the  district  court. 

III.  In  the  district  court  the  decree  gave  to  Matilda 
Peet  the  interest  on  three  thousand  dollars  and  pro- 
vided that  William  G.  Peet  was  personally 

.  ..  _.  }jakie  therefor,  and  it  is  from  this  judgment 
of  personal  liability  that  William  G.  Peet  appealed. 
The  former  opinion  reversed  the  case  on  this  appeal, 
holding  that  William  G.  Peet's  liability  under  the  will 
was  only  in  his  representative  capacity.  On  this  rehear- 
ing we  are  not  asked  to  reconsider  that  question ;  and, 
without  reproducing  the  reasoning  of  the  former  opin- 
ion, we  simply  adhere  to  the  conclusion  therein 
announced. 

IV.  At  the  time  the  decree  in  this  case  was  entered 
in  the  district  court,  the  case  of  Peet  v.  Peet,  81  Iowa,  17k2, 

was  pending,  undecided,  in  this  court.  In 
"  vivPaBiAaf  Jr"  that  suit  it  was  sought  to  annul  the  ante- 
nuptial contract.  The  decree  in  this  case 
in  the  district  court  provides  that  uin  case  said  ante- 
nuptial contract  should  be  annulled  or  set  aside  by  the 
supreme  court  in  the  case  of  W.  G.  Peet  v.  Matilda  Peetr 
now  pending  in  said  court,  said  Matilda  Peet  is  not  to 
be  prejudiced  from  asserting  any  rights  which  she  may 
have  in  the  personal  property  of  the  estate  of  James  M. 
Peet  as  his  widow."  It  was  from  this  part  of  the  decree 
that  the  plaintiff  appealed.  The  antenuptial  contract 
was  in  the  case  of  Peet  v.  Peet  sustained,  and  hence  the 
provision  of  the  decree  appealed  from  is  of  no  force 
whatever,  and  there  is  nothing  to  be  considered  on  the 
plaintiff's  appeal.  Matilda  Peet  is  not  now  asserting 
any  rights  under  that  provision  of  the  decree.  It  may 
be  further  said  that  after  the  decree  in  Peet  v.  Peet,  the 
plaintiff  abandoned  her  appeal,  and  she  now  seeks, 
after  the  former  opinion  in  this  case,  to  revive  it.  which, 
in  view  of  the  record,  can  not  be  done.  Upon  the 
question  of  Matilda  Peet's  rights  in  the  personal  prop- 
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erty,  with  the  antenuptial  contract  sustained,  the  entire 
arguments  have  been  considered. 

Our  conclusions  are  that  on  the  appeal  of  William 
Or.  Peet  the  case  should  be  reversed ;  the  appeal  of  the 
plaintiff  should  be  treated  as  abandoned;  and  on  the 
appeal  of  Matilda  Peet  the  judgment  is  modified  and 

AFFIRMED. 


Im^Jg      D.  E.  Daugherty,  Appellee,  v.  Chicago,  Milwaukee 
&  St.  Paul  Railway  Company,  Appellant. 

1.  Railroads:  injury  to  btook:  circumstantial  evidence.  In  an 
action  to  recover  doable  the  value  of  a  colt  alleged  to  have  been  killed 
on  the  defendant's  right  of  way  by  a  passing  train,  it  was  the  conten- 
tion of  the  defendant  that  the  colt  escaped  through  a  gap  between  the 
right  of  way  fence  and  that  of  the  highway  onto  the  highway  crossing, 
where  the  defendant  had  no  right  to  fence,  and  was  killed.  It  appear- 
ing, however,  from  the  evidence,  that  it  was  both  natural  and  possible 
for  the  colt  to  have  found  its  way  to  a  pond  in  a  neighboring  field, 
where  it  was  doubtless  accustomed  to  drink,  and  that  at  such  point  it 
might  have  been  induced,  by  the  better  grass  then  growing  on  the 
right  of  way,  to  pass  through  a  defective  place  in  the  right  of  way 
fence,  and  that  the  excrement  found  upon  the  track  indicated  that  the 

1  colt  could  not  have  been  killed  at  the  crossing,  held,  that  a  verdict  for 

the  plaintiff  was  supported  by  the  evidence. 

2.  :    :    pleading:    instruction  TO  jury.    The   plaintiff 

failed  to  allege  in  his  petition  that  the  colt  was  running  at  large  at  the 

•time  it  was  killed,  but  the  petition  was  not  assailed  by  the  defendant 
by  demurrer  or  motion  in  arrest  of  judgment.  Held,  that  the  defect 
of  the  petition  was  waived,  and  that  as  the  question  of  the  colt  run- 
ning at  large  was  not  in  issue,  the  court  was  not  required  to  instruct 
the  jury  in  regard  to  it. 

Appeal  from    Wayne  District    Court. — Hon.    W.    H. 
Tedfobd,  Judge. 

Wednesday,  January  25, 1893. 

Action  to  recover  double  the  value  of  a  colt 
alleged  to  have  been  killed  by  a  locomotive  engine  of 
the  defendant  in  consequence  of  a  failure  on  its  part  to 
maintain  a  sufficient  fence  at  a  point  on  its  railway 
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where  it  had  a  right  to  fence.  There  was  a  trial  by 
jury,  and  a  verdict  and  judgment  in  favor  of  the  plain- 
tiff.   The  defendant  appeals. — Affirmed. 

McElroy  &  Boberts,  for  appellant. 

Steele  &  Livingston,  for  appellee. 

Robinson,  C.  J. — The  evidence  shows  that  in  the 
latter  part  of  April,  1890,  a  colt  ownecl  by  the  plaintiff 
was  killed  on  or  near  a  road  crossing;  the  plaintiff  con- 
tending that  it  was  killed  on  the  railroad  right  of  way 
a  few  feet  west  of  the  crossing,  while  the  defendant 
contends  that  it  was  killed  on  the  crossing,  where  it 
had  no  right  to  fence,  and  thrown  by  the  engine  onto 
the  right  of  way  where  it  was  found. 

I.  The  railway  of  defendant  crosses  section  19  in 
township  68  north  of  range  20  west  from  east  to  west, 
i.  railroads:  tending  south  of  west,  on  the  south  half 
'^SSSSSlSSSSi  of  the  northwest  .quarter.  There  is  a 
©irideaee.  public  highway  on  the  north  and  west 
sides  of  the  section,  and  a  road  thirty  feet  wide,  fenced 
on  both  sides,  on  the  south  and  east  sides  of  the  north- 
west quarter,  which  connects  at  each  end  with  the  pub- 
lic highway.  At  the  angle  made  by  the  road  in  the 
northwest  corner  of  the  southeast  quarter  of  the  section 
is  the  barn  lot  of  the  plaintiff,  in  which  the  colt  was 
kept,  and  from  which  it  escaped  the  night  it  was  killed. 
The  narrow  road  extends  from  the  center  of  the  section 
at  the  lot  northward  across  the  railway,  and  that  cross- 
ing is  the  place  on  or  near  which  the  colt  was  killed. 
The  right  of  way  of  the  defendant  was  fenced  through 
the  section,  excepting  at  the  crossing.  The  colt 
escaped  from  the  lot,  and  was  tracked  in  a  northwest- 
erly direction  across  a  plowed  field  to  a  gap  in  the 
fence  on  the  east  side  of  the  road,  at  its  junction  with 
the  right  of  way  fence,  where  the  tracks  were  lost  in 
the  road.    The  defendant  contends  that  the  colt  went 
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from  that  gap  onto  the  crossing  a  few  feet  away,  and 
was  there  killed.  The  road  at  that  point  does  not 
appear  to  have  been  established  as  a  public  highway, 
but  it  is  not  claimed  that  the  defendant  had  a  right  to 
close  it  with  a  fence;  therefore,  if  the  defendant's 
theory  in  regard  to  the  accident  be  correct,  it  is  not 
liable  for  the  killing  of  the  colt. 

The  part  of  the  south  half  of  the  northwest  quarter 
of  the  section  south  of  the  right  of  way  fence  is  inclosed 
with  fences,  and  is  subdivided  into  two  fields  by  a  fence 
which  extends  from  the  right  of  way  fence  southward 
to  the  road  fence  at  a  point  about  equidistant  from  the 
west  line  and  from  the  center  of  the  section.  At  the 
time  of  the  accident,  there  was  a  gap  in  the  fence  on 
the  west  side  of  the  road  at  its  junction  with  the  right 
of  way  fence  near  the  crossing ;  there  was  a  gap  in  the 
partition  fence  described  at  its  junction  with  the  road 
fence,  and  an  open  gate  in  the  road  fence  near  that 
gap.  The  east  one  of  the  two  fields  south  of  the  right 
of  way  had  been  cultivated,  and  contained  no  grass. 
The  west  field  was  a  pasture  in  which  the  colt  had  been 
kept  with  its  dam  the  previous  season.  In  the  north- 
west part  of  that  field  was  a  pond  of  water.  There  was 
evidence  tending  to  show  that  the  fence  on  the  west 
side  of  the  road  at  the  crossing  was  defective  at  the 
time  of  the  accident,  and  that  the  right  of  way  fence 
in  the  west  field,  especially  where  it  crossed  the  pond, 
was  defective,  and  in  such  condition  that  the  colt 
could  readily  have  gone  through  it  and  onto  the  right 
of  way.  Although  there  was  some  attempt  on  the  part 
of  the  plaintiff  to  show  that  the  fence  of  the  defendant 
on  the  west  side  of  the  crossing  and  south  of  the  cattle 
guard  was  defective,  yet  the  evidence  that  the  colt  could 
have  gone  through  it  is  slight,  and  but  little  reliance 
seems  to  be  placed  upon  it.  If  the  colt  was  killed  on 
the  right  of  way,  it  is  probable  that  it  went  onto  it 
from  the  west  field,  at  or  near  the  pond.     When  it  left 
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the  plowed  field  into  which  it  escaped,  and  entered  the 
road,  it  could  have  reached  the.  fence  at  the  pond  by 
crossing  the  road,  passing  through  the  gap  in  the  west 
fence  opposite  the  one  through  which  it  entered  the 
road,  thence  going  in  a  direction  south  of  west  to  the 
gap  in  the  partition  fence,  thence  across  the  pasture  to 
the  pond ;  or  it  could  have  gond  southward  along  the 
road  to  the  barn  lot,  thence  westward  along  the  road 
to  the  gate,  through  which  it  could  have  gone  into  the 
fields  and  to  the  pond.  The  distance  by  either  route 
was  a  little  more  than  one  half  of  a  mile.  The  distance 
from  the  pond  along  the  right  of  way  eastward  to  the 
crossing  is  not  quite  half  a  mile. 

It  is  said  to  be  unreasonable  to  suppose  that  the 
colt  would  have  gone  onto  the  right  of  way  by  either  of 
the  routes  described,  and  that  it  is  more  reasonable  to 
suppose  that  the  colt  went  onto  the  crossing  from  the 
first  gap,  and  wa£  there  struck  by  the  engine.     That  it 
could  have  done  so  is  evident,  and,  if  there  is  nothing 
in  the  evidence  to  make  it  more  probable  that  the  colt 
was  killed  on  the  inclosed  part  of  the  right  ©f  way  than 
on  the  crossing,  the  plaintiff  must  fail  under  the  rule 
announced  in  Asbach  v.  Chicago ,  B.  &  Q.  Railway  Co., 
74  Iowa,  248,  and  followed  in  Wheelan  v.  Chicago,  M. 
&  St.  P.  Railivay  Co.,  85  Iowa,  167,  and  other  cases, 
to  the  effect  tfiat  a  theory  can  not  be  said  to  be  estab- 
lished   by  circumstantial   evidence,   unless  it  be  the 
only  one  which  can  be  fairly  or  reasonably  deduced 
from  the  facts  proved.     It  is  not  unreasonable,  nor 
contrary    to  nature,   to  suppose  that  the  colt  went 
through  the  east  field,   or  around  by  the  road  and 
through  the  gate  into  the  pasture.    Having  gotten  into 
the  road  it  would  be  natural  for  it  to  pass  along  it  to 
the  barn  lot,  and  from  there  along  the  road  westward, 
which  it  had  been  accustomed  to  travel,  through  the 
gate  to  the  pasture,  with  which  it  was  familiar,  and  to 
the  pond,  at  which,  no  doubt,  it  had  been  accustomed 
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to  drink.  Having  reached  that  point,  it  might  readily 
have  been  induced  to  pass  through  the  defective  place 
in  the  right  of  way  fence  by  the  grass  which  it  appears 
was  springing  up  and  better  on  the  right  of  way  than 
in  the  pasture.  When  it  found  itself  on  the  right  of 
way,  it  would  naturally  go  eastward  towards  the  cross- 
ing, which  was  nearly  in  the  direction  of,  and  less  than 
twenty-five  rods  from,  its  lot. 

The  defendant,  as  supporting  its  theory,  relies 
largely  upon  the  following  facts:  The  tracks  of  a  colt 
were  found  east  of  the  cattle  guard  on  the  crossing,  so 
made  as  to  indicate  that  the  animal  which  made  them 
was  going  northward.  No  tracks  were  found  west  of 
the  cattle  guard.  A  report  of  an  engineer,  received  by 
agreement  as  his  evidence,  which  stated  that  at  thirty 
minutes  after  eleven  o'clock  of  the  night  of  the  acci- 
dent his  train,  which  was  then  going  west,  killed  "one 
head  of  horned  cattle"  on  a  highway  crossing  two  and 
one-half  miles  east  of  Buda,  and  that  the  animals  came 
on  the  right-hand  side  just  as  the  train  reached  the 
crossing.  "The  colt  was  found  dead  about  forty-five 
feet  west  of  the  cattle  guard  and  fifteen  feet  south  of 
the  railway  track.  It  had  been  struck  by  the  engine 
on  the  left  side  of  the  head  and  neck  and  on  the  left 
shoulder. 

It  is  shown  on  behalf  of  the  plaintiff  that  about 
the  time  of  the  accident  several  colts  were  seen  at  the 
crossing,  and  that  one  of  them  belonged  with  a  team 
which  was  used  in  plowing  the  field  through  which 
the  colt  of  the  plaintiff  went  to  the  first  gap;  that 
the  wagon  was  left  in  the  road  near  that  gap,  and  the 
horses  were  fed  there;  that  the  team  came  down  the 
road  from  the  north  to  work,  and  returned  the  same 
way;  that  the  colt  that  was  killed  was  but  one  year 
and  ten  days  old;  that  the  ground  west  of  the  cattle 
guard  was  of  such  a  character  that  the  colt  would  have 
made  no  tracks  in  walking  over  it;  that  the  crossing 
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was  three  and  three-fourths  miles  east  of  Buda,  and 
that  there  was  a  regular  train  running  west,  which  was 
due  at  the  crossing  at  half  past  2  o'clock  in  the 
morning  of  the  accident.  A  fact  upon  which  the 
plaintiff  chiefly  relies  is  that  at  a  point  twenty-two  feet 
west  of  the  cattle  guard,  on  the  north  side  of  the  rail- 
way, was  found  a  quantity  of  excrement  which  had 
evidently  been  forced  from  the  body  of  the  colt  when 
it  was  struck  by  the  engine.  It  is  described  as  "in  a 
stream  six  or  eight  feet  long,"  extending  in  a  direc- 
tion east  of  north  of  the  railway  track.  It  is  said  by 
the  appellant  that  it  may  have  been  caused  by  a  colli- 
sion of  the  engine  with  the  colt  at  the  crossing;  but 
that  theory  is  not  in  accord  with  the  natural  laws 
which  govern  such  cases.  The  excrement  must  have 
been  forced  from  the  body  of  the  colt  at  almost  the 
moment  the  blow  of  the  engine  was  received.  The 
substance  which  was  ejected  from  the  colt  no  doubt 
partook  somewhat  of  its  forward  motion  as  it  was 
carried  by  or  thrown  from  the  engine,  but  the  move- 
ment of  the  substance  was  principally  northward,  and 
it  must  have  fallen  to  the  ground  but  a  few  feet  west 
of  the  spot  where  the  colt  was  struck.  It  is  at  least 
very  improbable,  if  not  impossible,  that  the  blow  which 
expelled  it  could  have  been  received  east  of  the  cattle 
guard,  or  thirty  feet  at  least  from  where  it  fell  to  the 
ground.  We  think  the  jury  were  fully  justified  in 
finding  that  the  colt  was  west  of  the  cattle  guard  when 
it  came  in  contact  with  the  engine. 

II.  The  court  charged  the  jury  as  follows:  "If 
you  should  find  by  the  preponderance  of  the  testimony 

a# . .        that  the  colt  in  controversy  was  injured 

StoSSS&to "    by  the  defendant  and  killed  by  its  serv- 

,ary'  ants  at  a  point  where  it  had  a  right  to 

fence,  then  you  should  find  for  the  plaintiff,  unless  you 

further  find  that  the  defendant,  at  the  point  where  said 

colt  got  upon  its  right  of  way,  had  a  good  and  suffi- 
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cient  fence."  The  appellant  complains  that  this  por- 
tion of  the  charge  is  erroneous  in  not  excepting  it  from 
liability  in  case  it  should  be  found  that  at  the  time  of 
the  accident  the  colt  was  not  running  at  large,  within 
the  meaning  of  section  1289  of  the  Code.  It  is  well 
settled  that  a  railway  corporation  is  not  liable  in  cases 
of  this  kind  unless  the  stock  injured  or  killed  is  at  the 
time  running  at  large,  but  the  court  failed  to  charge  the 
jury  m  regard  to  that  fact.  The  petition  did  not- 
allege  that  the  colt  was  running  at  large  when  killed, 
but  no  objection  to  the  omission  was  made  by  any 
pleading  in  the  case,  nor  by  a  motion  in  arrest  of  judg- 
ment. It  is  said  that  an  objection  was  made  in  the 
form  of  an  exception  to  the  paragraph  of  the  charge 
from  which  we  have  quoted,  which  was  renewed  in  the 
motion  for  a  new  trial.  It  appears  that  a  general 
exception  was  taken  to  that  and  other  paragraphs  of  the 
charge  when  it  was  given,  and  that  one  of  the  grounds 
of  the  motion  for  a  new  trial  was  alleged  error  in  giv- 
ing each  of  the  seven  paragraphs  of  the  charge;  but 
there  was  no  specific  objection  made  to  any  portion  of 
the  charge,  nor  to  any  omission  of  the  court  to  instruct 
more  fully  than  it  did.  .  No  instruction  was  asked  by 
defendant.  We  are  well  satisfied  that  the  charge  of 
appellee  that  no  claim  that  the  court  should  have 
instructed  the  jury  in  regard  to  stock  running  at  large 
was  made  in  the  district  court  is  correct. 

The  defendant  admits  with  much  frankness  that  it 
did  not  assail  the  petition  for  the  reason  that,  had  it 
done  so,  the  plaintiff  would  have  amended,  and 
avoided  the  objection.  The  failure  to  state  that  the 
colt  was  running  at  large  when  killed  made  the  petition 
demurrable.  Section  2650  of  the  Code  provides  that 
"when  any  of  the  matters  enumerated  as  grounds  of 
demurrer  do  not  appear  on  the  face  of  the  petition,  the 
objection  may  be  taken  by  answer.  If  no  such  objec- 
tion is  taken  it  shall  be  deemed  waived.    If  the  facts 
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stated  by  the  petition  do  not  entitle  the  plaintiff  to  any 
relief  whatever,  advantage  may  be  taken  of  it,  by 
motion  in  arrest  of  judgment,  before  the  judgment  is 
entered.' y  When  the  petition  is  demurrable,  and  no 
demurrer  is  filed,  or  when  facts  enumerated  as  grounds 
of  demurrer  do  not  appear  on  the  face  of  the  petition, 
and  are  not  set  out  in  the  answer,  and  the  defect  in  the 
petition  is  not  presented  by  a  motion  in  arrest  of  judg- 
ment, it  will  be  deemed  waived.  Linden  v.  Green,  81 
Iowa,  365.  In  this  case,  as  the  pleadings  raised  no 
issue  in  regard  to  the  running  at  large  of  the  colt  when 
killed,  it  was  not  necessary  for  the  court  to  instruct  in 
regard  to  it,  and  the  portion  of  the  charge  quoted  was 
correct,  as  applied  to  the  issues  joined,  and  the  facts 
as  shown  by  the  evidence.  We  conclude  that  the 
objection  under  consideration  was  waived  in  the  dis- 
trict court,  and  can  not  be  urged  here;  that  the  excep- 
tion to  the  charge  did  not  preserve  the  objection  now 
made ;  and  that,  if  the  objection  had  not  been  waived, 
and  had  been  duly  preserved,  yet  the  omission  of  the 
court  to  charge  as  it  is  now  insisted  it  should  have  done 
is  without  prejudice,  for  the  reason  that  the  evidence 
shows  without  conflict  that  the  colt  was  running  at 
large  when  killed,  and  that  fact  was  not  in  any  manner 
questioned  in  tlie  district  court. 

The  evidence  is   sufficient  to  sustain  the  verdict, 
and  the  judgment  of  the  district  court  is  affiemed. 


Patbiok  Stephens,  Appellee,  v.   Capital  Insurance 
Company,  Appellant. 

Fire  Insurance:  when  contract  completed:  variance  between 
policy  and  application.  The  defendant's  soliciting  agent  took  the 
plaintiff  8  application  for  a  policy  of  insurance,  and  forwarded  it  to 
the  defendant,  together  with  the  plaintiff's  notes  for  the  premium. 
The  application  expressly  stated  that  it  was  subject  to  the  approval 
of  the  company.  The  company  did  not  approve  it,  but  changed  it  by 
materia}  interlineations,  and  then  made  a  policy  according  to  the 
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changed  application,  and  sent  it  to  the  agent,  but  it  was  not  delivered 
to  nor  accepted  by  the  plaintiff.  A  few  days  afterwards  a  part  of  the 
property  was  destroyed  by  fire,  and  the  agent  returned  the  policy  to 
the  company  before  the  plaintiff  called  for  it,  and  the  company 
returned  to  the  plaintiff  his  notes  by  mail.  Held,  that,  the  plaintiff 
having  never  assented  to  the  policy  as  issued,  there  was  no  contract 
of  insurance,  and  that  the  company  was  not  liable. 

Appeal  from  Union  District  Court — Hon.  H.  M.  Towneb, 

Judge. 

Wednesday,  January  25, 1893. 

This  is  an  action  in  equity,  by  which  the  plaintiff 
demands  that  the  defendant  be  decreed  to  issue  and 
deliver  to  the  plaintiff  a  fire  insurance  policy  in  pursu- 
ance of  an  alleged  agreement  for  insurance  upon  certain 
buildings  and  property.  It  is  averred  in  the  petition 
that  after  the  right  to  a  policy  had  accrued  to  the 
plaintiff  the  property  was  destroyed  by  fire,  and  judg- 
ment is  demanded  for  the  amount  of  the  loss.  There 
was  a  judgment  and  decree  for  the  plaintiff  and  the 
defendant  appeals. — Reversed. 

Bead  A  Ready  for  appellant. 

McDill  &  Sullivans,  for  appellee. 

Rothrock,  J. — The  defendant  is  a  fire  insurance 
company.  Its  principal  place  of  business  is  in  the 
city  of  Des  Moines.  One  Stalcup  was  its  local  agent  at 
Afton,  Union  county.  The  plaintiff  is  the  owner  of  a 
farm  of  sixty  acres,  upon  which  he  resides.  On  the 
first  day  of  March,  1890,  Stalcup  filled  up  an  applica- 
tion for  insurance  to  the  defendant  company  for  the 
plaintiff  upon  the  plaintiff's  buildings  and  personal 
property.  Stalcup  was  a  soliciting  agent,  having  power 
to  receive  applications  and  forward  them  to  the  com- 
pany, but  did  not  have  power  to  issue  policies,  or  to 
bind  the  company  by  contracting  with  the  assured,  . 
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The  application  was  forwarded  by  Stalcup  to  Des 
Moines  and  was  received  by  the  defendant  on  the  tenth 
day  of  March,  1890.  A  policy  was  issued  and  sent  to 
Stalcup  on  the  thirteenth  day  of  said  month.  Part  of 
the  insured  property  was  destroyed  by  fire  on  the  six- 
teenth of  said  month.  The  plaintiff  did  not  call 
upon  said  Stalcup  for  the  policy  until  after  the  fire,  and 
Stalcup  did  not  deliver  the  policy  to  him.  The  evi- 
dence tends  to  show  that  the  policy  was  returned  to  the 
company  before  the  plaintiff  called  on  Stalcup  for  it. 
If  this  were  all  there  is  of  the  case, — that  is,  if  the  pol- 
icy was  issued  upon  the  application  as  made  by  the 
plaintiff, — it  may  be  that  the  contract  was  complete, 
and  that  the  policy  was  in  the  hands  of  Stalcup  for  the 
plaintiff.     But  we  do  not  determine  that  question. 

The  defendant  claims  that  the  application  was  not 
accepted  by  it  as  it  was  written,  but  that  it  was  mate- 
rially altered  by  the  defendant,  so  as  to  conform  to  the 
usual  rules  of  the  defendant  in  making  contracts  of 
insurance;  and  that  it  was  not  a  completed  contract, 
because  the  plaintiff  had  not  accepted  the  policy  which 
was  sent  to  Stalcup  and  which  was  not  in  accord  with 
the  application.  The  application  as  written  and  sent 
to  the  defendant  appeared  to  request  insurance '  'against 
loss  or  damage  to  the  amount  of  one  thousand,  five 
hundred  and  forty  dollars,  fire  and  lightning,  and 
seven  hundred  and  fifty  dollars  on  cyclone  and  wind 
storms."  The  situation  and  amount  of  property  to  be 
insured  was  expressed  in  the  application,  as  follows: 
"On  horses,  mules,  colts  on  premises,  and  against 
lightning  on  or  off  premises,  not  to  exceed  $150  on 
each  $200;  on  cattle  on  premises,  against  lightning  on 
or  off  premises,  not  to  exceed  $50  on  each  $150;  on 
board  barn,  frame,  tornado,  $100 ;  on  wagons,  carriages, 
buggies,  harness  in  farm  buildings  on  premises,  $40;  on 
grain,  $50;  on  hay,  $50;  on  one-story  frame  dwelling 
bouse,  $650 ;  on  household  furniture,  beds  and  bedding, 


Digitized  by 


Google 


286  Stephens  v.  Capital  Ins.  Co.       [87  Iowa 


wearing  apparel,  provisions,  sewing  machine,  printed 
books,  pictures,  picture  frames,  piano  or  organ,  $300." 
The  aggregate  of  the  amount  for  which  insurance 
is  asked  in  the  application  is  one  thousand,  five  hundred 
and  forty  dollars.  That  amount  was  intended  to  cover 
the  whole  property,  and  seven  hundred  and  fifty  dollars 
in  value  of  the  property  was  to  be  also  insured  against 
loss  by  tornado,  cyclone,  and  wind  storm.  When  the 
application  was  received  at  Des  Moines,  it  also  con- 
tained a  statement  that  the  land  upon  which  the  insured 
buildings  were  situated  was  mortgaged  to  secure  the 
payment  of  one  hundred  and  eighty  dollars ;  and  there 
was  a  clause  in  the  application  in  these  words:     "Loss, 

if  any,  payable  to ,  mortgagee,  as interest 

may  appear."  When  the  application  came  into  the 
hands  of  the  officer  of  the  defendant  whose  duty  it  was 
to  pass  upon  it,  and  decide  whether  it  would  be 
approved,  and  the  risk  accepted,  he  inserted  the  word 
"the"  in  the  first  blank,  and  the  word  "his"  in  the 
second.  It  was  claimed  that  this  was  no  real  change  in 
the  meaning  of  that  clause  of  the  application.  It  may 
be  that  this  claim  should  be  sustained;  but  it  may  be 
doubted  whether  it  was  intended  that  the  mortgageer 
should  participate  in  the  indemnity  without  the  filling 
of  the  blanks.  But  that  question  we  need  not  deter- 
mine. The  officer  of  the  defendant  further  changed 
the  application  by  interlineation,  so  that  the  tornado 
clause  applied  to  a  part  of  the  property  only.  The 
application,  construed  as  it  was  written,  would  have 
been  an  insurance  on  any  part  of  the  property  against 
loss  by  tornado  to  the  extent  of  seven  hundred  and 
fifty  dollars.  It  was  not  accepted  by  the  defendant  in 
this  form.  And  the  defendant  had  the  undoubted 
right  to  either  accept  or  reject  the  application.  It  is 
expressly  stated  in  the  application  that  it  is  subject  "to 
the  approval  of  said  company."  It  is  an  elementary 
principle  that  there  can  be  no  valid  contract  between 
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the  parties  without  a  meeting  of  the  minds  of  the  con- 
tracting parties.  The  application  as  received  by  the 
defendant  was  not  approved.  It  was  changed  in  a 
material  respect,  and  a  policy  was  sent  to  Stalcup  to  be 
delivered  to  the  plaintiff.  It  was  his  undoubted  right 
to  refuse  to  receive  the  policy  because  it  was  not  in 
accord  with  his  application. 

The  plaintiff  executed  promissory  notes  for  the 
insurance  premium,  which  were  sent  to  the  defendant, 
and  after  the  fire  the  notes  were  returned  to  him  by 
mail,  and  Stalcup  returned  the  policy  to  the  defendant. 
Some  question  is  made  in  argument  whether  the 
defendant  should  be  held  liable  as  on  a  contract,  on  the 
ground  that  the  premium  notes  were  not  promptly 
returned.  There  is  no  merit  in  the  claim.  The  notes 
were  returned  in  a  reasonable  time. 

It  is  unnecessary  to  prolong  this  discussion  or  to 
consider  other  questions  discussed  by  counsel.  We  are 
clearly  of  opinion  that  there  is  no  completed  contract 
between  the  parties.  There  is  nothing  mysterious  about 
a  contract  of  insurance.  It  requires  the  assent  of  both 
parties  to  the  same  thing  as  any  other  contract,  and 
the  parties  thereto  have  the  same  right  to  prescribe 
their  own  terms  of  acceptance  of  propositions  and  offers 
as  are  accorded  to  parties  in  any  other  contract.  Sup- 
pose the  plaintiff's  property  had  not  been  destroyed  by 
fire,  and  he  bad  refused  to  accept  the  policy  because  it 
was  not  in  accord  with  the  application,  and  the  matter 
had  remained  in  that  way  until  the  premium  notes 
became  due,  what  sort  of  a  position  would  the  defend- 
ant be  in  if  it  should  bring  an  action  on  the  notes! 
The  answer  to  this  query  will  occur  even  to  the  "com- 
mon mind."  The  conclusion  we  reach  is  supported  in 
principle  by  the  following  cases :  Wood  v.  Poughkeepsie 
Insurance  Co.,  32  N.  Y.  619;  Mutual  Life  Insurance  Co. 
v.  Young,  23  Wall.  85;  Hamblet  v.  City  Insurance  Co., 
36  Fed.  Rep.  118.     See  also  Wood  on  Insurance,  p.  18. 

The  decree  of  the  district  court  is  bevebsed. 
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Jacob  Frane,  •  Appellee,  v.  Burlington  Insurance 
Company,  Appellant. 

1.  Fire  Insurance:  incumbrances:  knowledge  of  agent:  evidence. 
Where  the  partner  of  an  insurance  agent  was  informed,  in  the  pres- 
ence and  hearing  of  the  agent,  of  the  plaintiffs  purchase  of  certain 
premises,  and  of  his  intention  to  give  a  mortgage  thereon,  and,  at  the 
request  of  the  plaintiff,  drew  up  such  mortgage,  took  the  acknowledg- 
ment thereof,  drew  an  assignment  of  an  insurance  policy  upon  the 
mortgaged  premises,  and  being  requested  by  the  plaintiff  to  have 
done  whatever  was  necessary  to  perfect  the  assignment,  delivered 

1  the  policy,  as  assigned,  to  his  partner,  and  informed  him  of  the  sale 
and  mortgage  of  the  insured  premises,  and  what  was  desired  in 
regard  to  the  policy,  and  the  agent  approved  the  assignment,  and  sent 
it  to  his  company,  informing  them  of  the  sale,  but  not  of  the  mort- 
gage, held,  that  the  evidence  warranted  the  jury  in  finding  that  the 
agent's  approval  of  the  assignment  was  done  with  knowledge  of  said 
mortgage. 

2.  :  :  .  Where  an  agent  for  a  fire  insurance  com- 
pany made  contracts  for  insurance,  and  issued  policies  for  the  com- 
pany, collected  premiums,  approved  assignments  of  policies,  and 
gave  notice  of  losses,  held,  that  notice  to  such  agent  of  a  mortgage 
upon  the  insured  premises  was  notice  to  the  company. 


Appeal  from  Ringgold  District  Court. — Hon.  John  W. 
Harvey,  Judge. 

Wednesday,  January  25, 1893. 

Action  on  a  policy  of  fire  insurance.  There  was 
a  trial  by  jury,  and  a  verdict  and  judgment  in  favor  of 
plaintiff.    The  defendant  appeals. — Affirmed. 

Newman  &  Blake,  for  appellant. 

Laughlin  &    Campbell   and   JR.    H.    Spence7   for* 
appellee. 

Robinson,  C.  J. — In  May,  1889,  the  defendant 
issued  to  Enoch  Atwood  a  policy  insuring  him  for  the 
term  of  five  years  against  loss  by  fire,  on  his  dwelling 
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house,  to  the  amount  of  three  hundred  and  fifty  dol- 
lars. Other  property  was  also  covered  by  the  policy, 
but  it  is  not  involved  in  this  action.  In  March,  1890; 
Atwood  sold  the  dwelling  house,  and  the  land  on 
which  it  stood,  to  the  plaintiff,  and  assigned  to  him  so 
much  of  the  policy  as  included  the  house,  and  the 
assignment  was  approved  by  the  defendant.  The 
house  was  destroyed  by  fire  during  the  next  month, 
notice  thereof  was  given,  and  proof  of  loss  was 
made,  as  required  by  law.  The  insurance  was  based 
upon  an  application,  which  was  made  a  part  of  the  pol- 
icy, and  the  representations  therein  contained  were 
made  warranties  on  the  part  of  the  assured.  The  pol- 
icy further  provided  that,  if  the  property  should  be 
incumbered  by  mortgage,  then,  unless  the  consent  of 
the  president  or  secretary  thereto  should  be  indorsed 
on  the  policy,  it  should  be  void.  It  also  provided  that 
no  officer,  agent,  or  representative  of  the  company, 
nor  any  other  person  excepting  the  president  or  secre- 
tary, in  writing  indorsed  on  the  policy,  should  have 
any  power  to  waive  any  of  the  conditions  thereof,  or 
any  of  the  legal  rights  of  the  company,  and  that  no 
officer,  agent,  or  representative  of  the  company  was 
empowered  to  make  any  verbal  agreement  about  the 
policy,  either  before  or  after  a  loss. 

In  accepting  an  assignment  of  the  policy,  the 
plaintiff  signed  an  indorsement  thereon  to  the  effect 
that  the  statements  contained  in  the  application  were 
true,  and  warranted  by  him  to  be  true,  and  that  there 
had  not  been  any  violation  of  the  conditions  or  stipula- 
tions of  the  policy.  The  approval  was  made  subject  to 
the  conditions  of  that  indorsement.  The  application 
showed  that  the  land  on  which  the  house  stood  was 
incumbered  by  a  mortgage  to  the  amount  of  seven  hun- 
dred and  fifty  dollars.  When  the  plaintiff  purchased 
the  premises,  he  assumed  the  payment  of  that  mort- 
gage, and  gave  to  Atwood  a  second  one  for  the  sum  of 
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nine  hundred  and  fifty  dollars.  Both  the  mortgages 
were  in  force  when  the  house  was  destroyed.  The 
defendant  insists  that  it  had  never  consented  to  the 
second  mortgage,  and  had  no  knowledge  of  it  when 
the  assignment  was  approved,  and  that  in  consequence 
the  policy  is  void.  The  plaintiff  contends  that  full 
knowledge  of  the  mortgage  was  communicated  to  one 
Armstrong,  an  agent  of  the  defendant,  who  received 
the  policy  after  the  assignment  was  made,  and  sent  it 
to  the  defendant  for  approval,  and  that  the  defendant 
was  chargeable  with  his  knowledge  at  the  time  the 
assignment  was  approved.  Whether  he  knew  of  the 
second  mortgage  when  he  received  the  policy  to  for- 
ward to  defendant,  and  whether  his  agency  in  the 
transaction  was  of  such  a  character  that  his  knowledge 
of  the  facts  was  imputable  to,  the  defendant,  are  the 
controlling  questions  in  the  case. 

I.  Before  January  1,1889,  0.  C.  House  was  the 
agent  for  the  defendant  at  Tingley.  His  agency  ceased 
l-  *£■.  gJXk-  on  the  day  named,  and  he  was  succeeded 
&ied?e  by  T.  F.  Armstrong.  The  application  for 
evkfcnnce.  the  policy,  however,  was  taken  by  an  agent 
named  Bailey,  in  May,  1889;  and  Armstrong  had  no 
knowledge  of  it,  nor  of  the  insurance  in  question,  until 
the  time  of  the  purchase,  by  the  plaintiff,  of  Atwood. 
At  that  time  Armstrong  and  House  were  copartners  in 
a  real  estate  and  insurance  business  at  Tingley.  The 
plaintiff  went  into  their  office,  and,  in  the  presence  and 
healing  of  Armstrong,  told  House  of  the  purchase,  and 
of  the  mortgage  he  was  to  give,  and  asked  him  to  go 
to  the  residence  of  Atwood,  and  draw  the  mortgage, 
and  take  the  acknowledgment  necessary.  House  went, 
as  requested,  and  drew  the  instruments  required.  He 
was  shown  the  policy,  drew  the  assignment  thereof, 
which  was  signed  by  Atwood  and  the  plaintiff,  and  was 
requested  by  the  plaintiff  to  have  done  whatever  was 
necessary  to  perfect  the   assignment.    He  took  the 
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policy,  as  assigned,  to  Armstrong,  told  him  of  the  sale 
to  the  plaintiff,  and  of  the  mortgage  he  had  given, 
stated  what  was  desired  in  regard  to  the  policy,  and 
gave  it  to  Armstrong  to  have  the  assignment  approved. 
Armstrong  sent  the  policy  to  the  defendant,  with  the 
information  that  Atwood  had  sold  his  farm,  and  that 
a  transfer  of  the  insurance  on  the  house  was  desired, 
but  failed  to  mention  the  second  mortgage.  He  denies 
that  he  had  any  knowledge  of  it  when  he  sent  the 
policy  to  the  defendant;  but  the  evidence  that  he  had 
been  fully  informed  in  regard  to  it,  as  stated,  was 
direct  and  positive,  and  the  jury  were  fully  authorized 
to  find  that  it  was  true. 

II.  There  is  some  conflict  in  the  evidence  in  regard 
to  the  powers  which  Armstrong  exercised  as  agent. 
. ,  _  House  testifies,  in  effect,  that  he  had  a  record- 
ing agency,  and  made  contracts  of  insur- 
ance and  issued  policies  for  the  defendant.  Armstrong 
admits  that  he  had  a  recording  agency,  but  claims 
that  he  issued  policies,  without  first  having  the  approval 
of  the  defendant,  only  on  mercantile  risks,  and  that  in 
case  of  farm  risks  he  only  received  and  forwarded 
applications,  on  which,  if  approved,  the  policies  were 
issued  by  the  defendant,  and  forwarded  to  him  for 
delivery,  or  sent  direct  to  the  applicant.  Armstrong 
does  not  say  that  his  power  to  issue  policies  without 
the  approval  of  the  defendant  was  limited  to  mercantile 
risks.  His  authority  was  in  writing  but  was  not  pro- 
duced on  the  trial.  It  appears  that  he  was  in  the  habit 
of  collecting  and  forwarding  to  the  defendant  money 
due  it  for  premiums,  that  he  approved  the  assignment 
to  the  plaintiff  of  the  policy  in  suit,  and  that  it  was 
approved  by  the  defendant  at  his  instance.  He  notified 
the  defendant  of  the  fire,  and,  acting  on  that  notice, 
the  defendant  sent  an  adjuster  to  examine  in  regard  to 
the  loss.  The  evidence  tended  to  show  that  Armstrong 
exercised   the   functions    of  a  general  agent  of  the 
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defendant,  in  transacting  its  business  at  Tingley,  with 
its  approval j  and  the  jury  were  authorized  to  find  that 
notice  to  him  of  the  mortgage  in  question  was  notice 
to  the  defendant.  It  is  true  he  was  not  in  any  manner 
connected  with  the  issuing  of  the  policy;  but,  when  he 
received  it  for  the  purpose  of  having  the  assignment 
approved,  he  made  it  to  that  extent,  a  part  of  the  busi- 
ness of  his  agency.  If  the  defendant  approved  the 
assignment  with  knowledge,  through  its  agent,  that 
the  second  mortgage  had  been  given,  it  can  not  now  be 
heard  to  deny  its  liability  on  the  policy  because  of  that 
mortgage. 

The  evidence  is  sufficient  to  sustain  the  verdict, 
and  we  find  no  ground  for  disturbing  the  judgment  of 
the  district  court.    Affirmed. 


Harriet  Middleton  et  al>  Appellants,  v.  L.  A.  Mid- 
dleton  et  al.,  Appellees. 

Removal  of  Causes  to  Federal  Court:  amount  in  controversy: 
how  determined.  When  an  application  is  made  to  a  court  of  this 
state  for  the  removal  of  a  cause  therein  to  the  circuit  court  of  the 
United  States,  on  the  ground  that  the  plaintiffs  and  the  defendants 
are  residents  of  different  states,  and  that  the  amount  in  controversy 
is  sufficient  to  authorize  a  removal,  under  the  laws  of  congress,  the 
court,  in  passing  upon  the  application,  is  not  limited  to  the  aver- 
ments thereof  as  to  the  amount  in  controversy,  but  may  consider  the 
pleadings  in  the  case,  and  when  it  is  apparent  therefrom  that  the 
amount  in  controversy  is  insufficient,  the  application  should  be 
denied. 

Appeal  from    Wapello  District    Court. — Hon.    H.   C. 
Traverse,  Judge. 

Wednesday,  January  25,  1893. 

Samuel  Simmons  died  about  March,  1888,  in 
Wapello  county,  without  issue.  The  plaintiffs  in  this 
guit  were  his  brother  and  sister,  and  the  defendant  L. 
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A.  Middleton  was  his  stepson.  The  petition  repre- 
sents that  the  defendant  and  the  widow  of  Samuel 
Simmons,  also  now  deceased,  "procured  to  be  pro- 
bated what  purported  to  be  a  verbal  or  nuncupative 
will  of  said  Samuel  Simmons,  and  caused  the  following 
entry  of  judgment  to  be  made  thereon. "  Then  follows 
the  finding  as  to  due  service,  that  the  testator  was  of 
sound  mind,  and,  "that  said  will  was  and  is  that  said 
L.  A.  Middleton  should  have  all  his  notes  after  the 
death  of  the  wif e  {  of  decedent,  Mary  Simmons." 
The  court  then  finds  that  the  will  was  duly  executed, 
and  "that  it  is  a  valid  will  for  the  amount  of  three 
hundred  dollars/ }  and  makes  the  usual  order  of  ap- 
proval and  probate.  The  petition  in  this  case  contains 
averments  that  the  will  was  obtained  by  fraud  and 
undue  influence,  by  taking  advantage  of  the  age  and 
infirmities  of  the  testator,  and  that  the  testator  was 
not  .of  sound  and  disposing  mind,  and  asks  that  the 
"pretended  will  be  set  aside,  and  held  for  naught. " 
To  the  petition  there  is  an  answer  containing  denials 
of  the  principal  averments,  and  pleading  defensive 
matter. 

The  petition  was  filed  April  19,  1890.  In  August, 
1890,  the  plaintiffs  filed  a  petition  for  the  removal  of 
the  cause  to  the  federal  court  on  the  grounds  that 
they  are,  respectively,  residents  of  "the  states  of 
Dakota  and  Kansas,"  and  the  defendants  are  residents 
of  Iowa.  The  district  court  refused  the  petition  for 
removal,  and  gave  judgment  for  the  defendants  on  the 
issues  presented.     The  plaintiffs  appealed. — Affirmed. 

8.  E.  Adler  and  W.  H.  C.  Jaques,  for  appellants. 

McNett  <&  Tisdale,  for  appellees. 

Gkanger,  J. — But  a  single  question  is  argued,  and 
it  is  conceded  to  be  the  only  one  for  consideration  in 
this  court,  and  that  is,  did  the  district  court  err  in 
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refusing  to  transfer  the  cause  to  the  federal  court!  A 
point  made  by  the  appellee  is  that  the  petition  does  not 
show  upon  its  face  that  the  amount  in  controversy  is 
sufficient  to  justify  a  removal.  The  plaintiffs  claim  the 
removal  under  the  provisions  of  the  act  of  congress  of 
March  2,  1867,  known  as  the  "Prejudice  or  Local 
Influence  Act; "  and  it  is  said  that  by  the  filing  of  a 
petition  "in  due  form,"  with  a  bond,  etc.,  the  district 
court  loses  its  jurisdiction.  It  is  true,  in  this  case, 
that  a  petition  was  filed,  and  a  bond  approved  by  the 
clerk  of  the  court.  The  petition,  to  be  in  due  form  for 
the  purpose  of  a  renewal,  must  contain  averments, 
where  the  petitioner  is  the  plaintiff,  in  harmony  with 
the  original  petition,  that  bring  the  case  within  the 
provisions  of  the  law  for  removals.  The  law  under 
which  the  removal  is  sought  permits  removals  where 
the  amount  in  controversy  exceeds  five  hundred 
dollars.  The  jurisdictional  limit  is  increased  to, two 
thousand  dollars  by  the  act  of  March  3,  1887.  See  In 
re  Pennsylvania  Co.,  137  U.  S.  451,  11  Sup.  Ct.  Rep. 
141.  The  petition  for  removal  contains  an  averment 
"that  the  controversy  as  to  the  validity  of  said  alleged 
will  exceeds  the  sum  of  ($3,000)  three  thousand 
dollars,  being  real  and  personal  property,  exclusive  of 
costs. "  The  petition  filed  by  the  plaintiffs,  setting 
forth  their  cause  of  action,  shows  affirmatively  that  the 
statement  in  the  petition  for  removal  is  not  true.  The 
will  is  in  existence  only  as  disposing  of  property  of 
the  value  of  three  hundred  dollars.  Under  the  statute, 
only  that  amount  can  be  bequeathed  by  a  verbal  will, 
and  then  only  as  personal  property.  Code,  section 
2324.  The  order  for  probate  specifies  that  the  will  is 
only  valid  for  that  amount.  The  original  petition 
assails  that  will,  and  that  only.  There  is  no  other 
will  to  assail,  nor  does  the  judgment  or  order  appealed 
from  affect  property  or  rights  of  a  greater  value. 

It  becomes  a  question,  then,  if,  upon  such  a  peti- 
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tion  for  removal,  the  district  court  must  shut  its  eyes 
to  the  conclusive  showing,  from  the  petitioner's  own 
statements  of  record  in  the  case,  and  grant  the  peti- 
tion. It  is  not  a  case  of  doubt  or  question  as  to 
amount.  The  petitioner's  own  statements  in  the 
records  are  such  as  to  exclude  doubt  or  question.  In 
Dillon  on  Removal  of  Causes,  page  63,  it  is  said: 
"The  value  of  the  matter  in  dispute,  for  the  purposes 
of  removal,  is  to  be  determined  by  reference  to  the 
amount  claimed  in  the  declaration,  petition,  or  bill  of 
complaint," — and  many  cases  are  cited  to  support  the 
rule.  It  seems  to  be  the  appellant's  theory  that  the 
averments  in  the  petition  for  removal  are  alone  to  be 
considered  as  showing  the  amount  in  controversy. 

We  think  the  order  of  the  district  court  in  refus- 
ing the  petition  for  removal  was  right,  and  its  judg- 
ment is  AFFIRMED. 


0.  H.    Comfort,  Appellant,  v.  W.  R.  Graham, 
Appellee. 

1.  Attorney  Fees:  services  in  violation  op  law:  recovery. 
Whether  an  attorney  can  recover  for  attendance  before  a  notary  upon 
the  examination  of  witnesses  whose  depositions  are  being  taken 
upon  written  interrogatories,  in  violation  of  section  3738  of  the  Code, 
qucere. 

2.  Unincorporated  Association :  liability  op  agent.  One  who, 
as  the  agent  of  an  unincorporated  association  contracts  for  services 
to  be  rendered  in  its  behalf,  is  personally  liable  for  the  price  of  such 
services. 

Appeal  from  Black  Hawk  District  Court. — Hon.  C.  F. 
Couch,  Judge. 

Wednesday,  January  25,  1893. 

Action  against  the  defendant  for  services  rendered 
as  an  attorney.     Answer  in  denial.     There  was  a  trial 
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to  the  court  and  judgment  for  the  defendant,  from 
which  the  plaintiff  appeals. — Reversed. 

J.  J.  Tollerton,  for  appellant. 

Boies,  Husted  &  Boies,  for  appellee. 

Kinne,  J. — The  material  facts  in  this  case  are  that 
the  defendant,  Graham,  and  others  were,  in  1886  and 
1887,  plaintiffs  in  an  action  then  pending  in  the  district 
court  of  Blackhawk  county,  wherein  G.  R.  Miller  and 
others  were  defendants.  The  case  had  once  been  tried, 
and  appealed  to  the  supreme  court,  in  which  tribunal 
the  plaintiffs  were  defeated.  Pending  the  retrial, 
Graham,  on  behalf  of  the  body  be  represented,  desired 
to  take  depositions  of  members  of  the  order  of  Ancient 
Order  of  United  Workmen  in  Minnesota,  and  arranged 
with  the  plaintiff  to  procure  the  witnesses,  and  see 
that  the  depositions  were  taken  and  returned  in  due 
time.  The  plaintiff,  in  person,  attended  the  taking  of 
the  depositions,  which  were  taken  on  commission, 
before  a  notary,  and  was  instrumental  in  procuring  the 
witnesses,  and  ascertaining  what  they  could  testify  to, 
and  that  their  testimony  was  material.  For  all  this 
service  he  charged  one  hundred  and  twenty-five  dollars, 
which  Graham  refused  to  pay.  Therefore  the  plaintiff 
brought  this  action.  The  defendant  insists  that  the 
services  were  valueless;  that  they  were  rendered  for 
him  while  he  was  acting  in  a  representative  capacity; 
and  that  it  was  agreed  and  understood  that  the 
defendant  should  not  be  personally  liable. 

I.  The  petition  avers  that  the  services  were  reason- 
ably worth  the  sum  charged  therefor.  The  answer  is 
i  attorney  a  denial.  Conceding,  for  argument's 
'  frviX?ono8f  sake,  that  the  defendant  employed  the 
law:  recovery.  plaintiff)  it   appears  that,  so  far  as  his 

services  charged  for  pertained  to  his  being  present 
when  the  depositions  were  being  taken,  they  were 
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rendered  in  violation  of  our  statute,  which  in  such 
cases  prohibits  parties  and  their' attorneys  from  being 
present  at  the  examination  of  witnesses,  where  a 
deposition  is  taken  upon  interrogations,  unless  both 
sides  are  represented.  Code,  section  3738.  Such 
services  having  been  thus  rendered,  it  is  doubtful  if 
the  plaintiff  should  be  permitted  to  recover  therefor. 
It  does  not  appear,  however,  whether  the  depositions 
thus  taken  were  used  at  the  trial.  The  plaintiff  ren- 
dered other  services  which  are  shown  to  be  worth  the 
amount  he  seeks  to  recover  of  the  defendant.  He 
hunted  up  witnesses,  and  ascertained  what  they  could 
testify  to.  For  this  he  has  received  no  compensation. 
II.  It  is  insisted  that,  in  making  the  contract 
with  the  plaintiff,  the  defendant  was  acting  in  a  repre- 
a.  UNiNcoBPOB-  sentative  capacity  only,  and  hence  is  not 
u™ffa8bii!?y  personally  liable.  It  appears  that  the 
of  agent.  plaintiff  was  a  member  of  the  order,  and 
knew  that  the  defendant  was  acting  in  behalf  of  the 
branch  of  the  order  in  Iowa,  of  which  he  was  then 
the  head ;  and  it  is  true  that  the  defendant,  in  writing 
the  plaintiff  about  the  work  he  was  to  do,  expressed 
the  hope  that  he  (plaintiff)  "would  consider  it  a  labor 
of  love."  But  the  plaintiff  in  his  reply  says:  "My 
labors  of  love  are  somewhat  extensive  here,  but  will  do 
the  best  I  can  in  part,  and  you  can  send  me  the  balance 
if  you  recover."  The  plaintiff  did  not  charge  full 
value  for  his  services.  Except  the  defendant's  naked 
statement  in  his  testimony  that  he  was  acting  in  the 
matter  in  a  representative  capacity,  we  find  no  evi- 
dence whatever  to  justify  the  contention  that  such  was 
the  arrangement  or  understanding  between  the  plain- 
tiff and  the  defendant.  It  appears  to  us,  also,  that  if 
the  defendant  sought,  as  he  did,  to  shield  himself  from 
personal  liability  because  the  contract  for  services  was 
made  in  a  representative  capacity,  it  was  incumbent  on 
him  to  establish  that  fact.    He  has  not  done  so.    Ou 
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the  contrary,  we  think  it  clearly  appears  that  the  order 
which  the  defendant  claimed  to  represent  was  an  unin- 
corporated, voluntary  association,  and  hence  he  repre- 
sented no  principal  which  the  law  recognized;  hence, 
if  it  be  cbnceded  that  the  defendant  undertook  to  act 
for  such  an  association,  he  is  personally  liable.  Leivis 
v.  Tilton,  64  Iowa,  220;  Reding  v.  Anderson,  72  Iowa, 
498. 

It  is  true  that  the  judgment  in  this  case  stands  as 
the  verdict  of  a  jury,  and  can  not  be  disturbed  if  it 
finds  support  in  the  evidence.  We  are  unable,  how- 
ever, to  see  tLat  the  defendant  has  established  any  of 
his  claims,  and  the  judgment  must  be  reversed. 


T.  R.  Karr,  Appellee,  v.  Chicago,  Rook  Island 
&  Pacific  Railway  Company,  Appellant. 

1.  Railroads:  injury  to  stock:  place  of  killing:  evidence. 
Where,  in  an  action  for  the  recovery  of  double  damages  for  killing  a 
colt  on  a  railway  track,  the  defendant's  engineer  and  fireman,  the 
only  persons  who  saw  the  accident,  testified  that  the  colt,  when 
struck  by  their  engine,  was  upon  a  highway  crossing,  and  they  were 
contradicted  only  by  circumstances  testified  to  by  other  witnesses, 
held,  that  the  jury  had  the  right  to  weigh  the  circumstantial  evidence 
against  that  of  the  engineer  and  fireman,  and  that  a  verdict  not  in 
accord  with  their  testimony  would  not  be  disturbed  on  appeal. 

2.  :  :  evidence.    Although  the  defendant  in  such  action 

could  not  be  bound  by  an  admission  of  its  section  foreman,  held,  that 
there  was  no  prejudice  in  permitting  the  plaintiff,  as  a  witness,  to  state 
that  the  section  foreman  pointed  out  the  place  where  the  colt  was 
struck,  since  the  witness  was  not  permitted  to  state  what  the  foreman 
said. 

3.  Instructions:  partial  statement  op  law:  charge  considered 
as  A  whole.  Although  an  instruction  erroneously  stated  that  to  enti- 
tle the  plaintiff  to  recover,  he  need  prove  only  certain  things,  but 
other  portions  of  the  charge  fully  and  correctly  stated  the  conditions 
upon  which  alone  the  plaintiff  eould  recover,  so  that  the  jury  could  not 
reasonably  have  been  misled,  held,  that  the  error  was  without  prej- 
udice. 
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Appeal  from  Marion  District  Court. — Hon.  A.  W.  Wil- 
kinson, Judge. 

Thursday,  January  26, 1893. 

Action  to  recover  double  the  value  of  a  colt  alleged 
to  have  been  injured  and  rendered  worthless  by  a  loco- 
motive engine  of  the  defendant  at  a  point  on  its  railway 
where  the  right  of  way  was  not  fenced,  but  where  the 
right  to  fence  existed.  There  was  a  trial  by  jury,  and 
a  verdict  and  judgment  for  the  plaintiff.  The  defend- 
ant appeals. — Affirmed. 

Cummins  <&  Wright,  for  appellant. 

8.  F.  Prouty,  for  appellee. 

Robinson,  C.  J. — In  October,  1889,  a  colt  owned 
by  the  plaintiff  was  so  injured  by  a  locomotive  engine 
of  the  defendant  that  it  was  killed  by  section  hands. 
The  chief  controversy  in  the  case  is  in  regard  to  the 
place  on  the  defendant's  railway  where  the  colt  was 
struck  by  the  engine.  The  plaintiff  contends  that  the 
place  was  a  few  feet  west  of  a  highway  crossing  where 
the  right  to  fence  existed,  but  where  there  was  no  fence. 
The  defendant  contends  that  it  was  on  the  crossing,  and 
that  the  evidence  to  that  effect  was  so  direct  and  posi- 
tive that  the  jury  were  not  authorized  to  find  that  it 
was  elsewhere. 

I.  The  accident  occurred  about  five  o'clock  in  a 
dark,  rainy  morning,  and  was  seen  only  by  the  engi- 
l.  railroads:  neer  and  fireman  of  the  engine  which 
etocK  piace  caused  it.  The  evidence  of  the  engineer 
idence.  '  was  given  in  the  form  of  an  affidavit  for  a 
continuance  made  by  an  agent  of  the  defendant,  and 
the  fireman  appeared  and  testified  in  court.  The  evi- 
dence of  the  engineer  is  to  the  effect  that  the  colt  was 
on  the  crossing  when  the  engine,  which  was  going 
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eastward,  struck  it,  and  that  it  was  carried  through  the 
wing  fence  connected  with  the  cattle  guard  on  the  east 
side  of  the  highway.  The  fireman  testifies  that  the 
colt  was  struck  while  on  the  crossing,  but  he  does  not 
know  how  far  it  was  carried.  When  found  several 
hours  afterwards,  it  was  fifty  yards  or  more  east  of  the 
crossing,  but  it  had  probably  walked  or  dragged  itself 
a  part  of  that  distance.  The  appellant  contends  that, 
as  the  evidence  of  these  witnesses  is  contradicted  only 
by  circumstances  which  are  not  conclusive  in  their 
nature,  the  verdict  should  not  have  been  permitted  to 
stand,  and  as  supporting  its  claim  cites  Meade  v.  K.  C, 
St.  J.  <&  C.  B.  Railway  Co.,  45  Iowa,  699;  Rhines  v. 
Chicago  &  N.  W.  Railway  Co.,  75  Iowa  597;  Asbach 
v.  Chicago,  B.  &  Q.,  Railway  Co.,  74  Iowa,  248,  and 
other  cases.  We  do  not  think  the  rule  of  those  cases  is 
applicable  to  the  facts  in  this  case,  as  they  may  have 
been  found  by  the  jury.  Witnesses  who  examined  the 
colt,  and  the  track  and  fence  in  the  vicinity  of  the  acci- 
dent, testify  substantially  as  follows:  At  points  a  few 
feet  west  of  the  cattle  guard,  which  is  west  of  the  cross- 
ing, were  found  tracks  which  the  colt  probably  made, 
and  "scrapes"  in  the  roadbed  and  at  the  sides  of  the 
rails,  indicating  that  the  colt  had  been  dragged  along 
the  track.  The  wing  fence  at  the  north  end  of  the  cat- 
tle guard,  on  the  west  side  of  the  crossing,  was  inclined 
eastward.  On  the  ends  of  the  ties,  and  on  the  wing 
fences,  both  west  and  east  of  the  crossing,  was  horse- 
hair like  that  of  the  colt.  The  colt  was  thrown  off  on 
the  north  side  of  the  railway,  and  the  tracks  west 
of  the  crossing  indicated  that  the  greater  part  of 
its  body  was  north  of  the  center  of  the  track 
when  it  was  struck.  This  testimony  was  not  only  in 
conflict  with  that  of  the  engineer  and  fireman  in  regard 
to  the  place  of  the  accident,  but,  if  true,  it  authorized 
the  jury  to  find  that  the  place  must  have  been  west  of 
the  crossing,  and  at  a  point  where  defendant  had  a  right 
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to  fence.  The  jury  found  that  such  was  the  case,  and 
we  can  not  say  that  their  verdict  is  not  sustained  by  the 
evidence. 

II.  The  plaintiff,  while  testifying  as  a  witness,  was 
asked:  " Who  pointed  out  to  you  the  place  where  the 
2  . .         animal  was  struck,   as  you  went  down 

evidence.  there  on  the  hand  car?"  He  answered, 
"Mr.  Vanderkalk."  He  was  then  asked,  "Who  is 
he?"  and  answered,  "The  section  foreman."  The 
defendant  objected  to  each  question,  and  now  com- 
plains of  the  ruling  of  the  court  in  receiving  the 
answers.  The  admission  of  the  foreman  would  not 
have  been  competent  evidence  against  the  principal, 
nor  proof  of  the  fact  in  controversy,  but  the  answers 
seem  to  have  been  admitted  on  the  theory  that  they 
might  be  preliminary  to  material  testimony.  They 
could  not  have  been  prejudicial,  for  the  reason  that  the 
plaintiff  was  not  permitted  to  state  what  the  foreman 
said,  and  did  not  claim  to  know  the  place  of  the  acci- 
dent. 

III.  The  appellant  complains  of  the  fourth  para- 
graph of  the  charge,  which  instructed  the  jury  that, 
s.  instructions:'  "under  the  statute  of  this  state  every  rail- 

partial»ra<e-  .  .  .,  . 

cheanrgefcon-:  waY  corporation  operating  a  railway,  if  it 
whoTe3!ia*a  fails  to  fence  its  track  against  livestock 
running  at  large,  at  all  points  where  such  right  to  fence 
exists,  is  liable  to  the  owner  of  any  such  stock  injured 
or  killed  by  reason  of  the  want  of  such  fence  for  the 
value  of  the  property  or  damage  caused,  unless  the 
same  was  occasioned  by  the  willful  act  of  the  owner  or 
his  agent ;  and,  to  entitle  such  person  to  recover,  it  is 
only  necessary  for  such  owner  to  prove  the  injury  to  or 
destruction  of  his  property.  *  *  *"  The  part  com- 
plained of  is  the  last  sentence  of  the  quotation.  The 
entire  paragraph  was  designed  to  be  a  brief  statement 
of  the  law,  which  entitles  the  stock  owner  to  recover  of 
the  railway  corporation  in  a  case  of  this  kind,  as  con- 
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tained  in  section  1289  of  the  Code.  The  part  of  which 
complaint  is  made  is  a  paraphrase  of  a  portion  of  the 
statute,  and,  in  legal  effect,  is  the  same.  It  is  not  true, 
however,  that  to  entitle  the  stock  owner  to  recover,  it  is 
only  necessary  for  him  to  prove  the  injury  to  or  destruc- 
tion of  his  property.  In  Manwell  v.  Burlington,  C.  P. 
&  N.  Byy  Co. ,  80  Iowa,  666,  it  was  said  of  that  portion  of 
the  statute,  that  it  was  not  designed  to  dispense  with  all 
proof  on  the  part  of  the  property  owner,  excepting  in 
regard  to  the  injury  to  or  destruction  of  his  property, 
but  only  to  enable  him  to  make  a  prima  facie  case  by 
proving  fewer  facts  than  would  be  necessary  but  for  the 
statute.  Therefore,  if  the  fourth  paragraph  of  the 
charge  had  been  designed  to  instruct  the  jury  fully  as 
to  what  the  plaintiff  was  required  to  prove  in  order  to 
recover,  it  would  have  been  erroneous.  But,  it  is 
apparent  from  the  charge,  as  an  entirety,  that  the  par- 
agraph in  question  was  not  intended  for  that  purpose, 
and  that  the  jury  could  not  have  so  understood  it. 
The  petition  states  all  facts  which  were  necessary  to 
constitute  a  cause  of  action  against  the  defendant,  and 
the  substance  of  the  allegations  therein  contained  was 
fully  set  out  in  the  charge.  The  jury  were  told  that 
the  burden  was  upon  the  plaintiff  to  establish  those 
allegations  by  a  preponderance  of  the  evidence.  They 
were  also  instructed  in  regard  to  the  right  of  the 
defendant  to  fence  its  right  of  way,  and  the  effect  of  a 
failure  to  do  so.  They  were  also  told,  in  substance, 
that  the  plaintiff  could  recover  only  in  case  it  appeared 
that  the  colt,  while  running  at  large,  passed  onto  the 
track  of  the  defendant  by  reason  of  its  omission  or  neg- 
lect to  inclose  its  right  of  way  with  a  sufficient  fence, 
and  while  so  upon  the  track,  at  a  point  where  the 
defendant  had  a  right  to  fence,  was  struck  and  injured 
by  its  engine.  We  think  the  charge  was  not  mislead- 
ing, and  that  the  matter  of  which  the  defendant  com- 
plains could  not  have  been  prejudicial. 

The  judgment  of  the  district  court  is  affirmed. 
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E.  D.  Hansen,  Appellant,  v.  John  H.  Morris, 
Appellee. 

Partnership:  action  for  accounting:  attachment  in  aid  of. 
Where  a  partner  brings  an  action  against  his  copartner  for  an  account- 
ing, and  alleges  that  such  accounting  will  show  a  sum  due  to  him 
from  his  copartner,  and  asks  judgment  therefor,  his  petition  shows 
upon  its  face  an  indebtedness  due  to  himself  from  his  copartner,  for 
which  an  attachment  may  issue  as  in  other  actions. 

Appeal  from   Jackson    District    Court. — Hon.   0.    M. 
Waterman,  Judge. 

Thursday,  January  26,  1893. 

Action  in  equity  to  quiet  title  in  the  plaintiff  to 
certain  lands  as  against  an  attachment  levied  thereon 
in  favor  of  the  defendant.  A  decree  was  entered  dis- 
missing the  plaintiff's  petition,  from  which  he  appeals. 
— Affirmed. 

C.  M.  Dunbar 9  Wm.  Graham  and  D.  A.  WynJcoop, 
for  appellant. 

Johnson  &  Kelsey  and  John  C.  Bills,  for  appellee. 

Given,  J. — The  plaintiff's  title  to  the  land  in  ques- 
tion is  under  a  sheriff's  deed,  based  upon  the  following 
proceedings:  On  May  17,  1888,  D.  M.  Hubbell  sued 
out  an  attachment  against  the  property  of  H.  B. 
Griffin,  which  was  levied  upon  the  land  in  question  at 
2  o'clock  p.  m.  on  the  same  day,  ' 'subject  to  the 
attachment  of  J.  H.  Morris,  heretofore  made  on  same 
property."  Hubbell  obtained  judgment  against  Griffin, 
and  an  order  for  special  execution.  Special  execution 
was  issued,  and  the  land  sold  thereunder  to  Hubbell, 
i Subject  to  the  attachment  of  J.  H.  Morris,"  and  a 
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certificate  issued  to  Hubbell  reciting  that  the  sale  was 
made  subject  to  the  attachment  of  Morris.  This  cer- 
tificate was  assigned  to  the  plaintiff,  and  in  due  time 
the  sheriff  executed  to  him  a  deed  for  the  land,  reciting 
that  it  was  "subject  to  the  attachment  of  J.  H. 
Morris/ }  After  receiving  the  deed  from  the  sheriff, 
and  before  filing  it  for  record,  the  plaintiff  erased 
therefrom  the  words,  "Subject  to  the  attachment  of 
J.  H.  Morris." 

On  the  same  day,  May  17,  1888,  J.  H.  Morris 
commenced  an  action  in  equity  against  H.  B.  Griffin  to 
terminate  a  partnership  then  and  theretofore  existing 
between  them,  and  for  an  accounting  and  settlement 
between  the  partners.  He  alleged  that  there  was  due 
to  him  five  thousand  dollars,  for  which  he  asked  judg- 
ment, and  that  Griffin  was  about  to  dispose  of  his 
property  with  intent  to  defraud  his  creditors,  and  asked 
an  attachment.  An  attachment  was  issued  and  levied 
upon  the  land  in  question  at  9:30  o'clock  a.  m.  of  said 
seventeenth  day  of  May.  A  receiver  was  appointed, 
who  took  charge  of  the  partnership  .assets.  On  March 
20,  1889,  decree  was  entered  finding  that  Morris  was 
entitled  to  receive  fourteen  thousand,  one  hundred 
and  thirty  dollars  and  fifty  cents  out  of  the  property 
of  the  firm  before  Griffin  was  entitled  to  receive 
anything,  and  ordering  that  the  property  remain- 
ing after  satisfying  Morris  be  divided  equally  between 
the  partners,  and  that,  if  the  property  was  insuffi- 
cient to  pay  Morris  said  sum,  with  interest  from  the 
date  of  the  judgment,  then  Morris  should  recover 
of  Griffin  one-half  of  the  difference,  "and  shall  have 
special  execution  against  the  property  attached  herein, 
to  make  said  amount,  with  interest,  costs,  and  accru- 
ing costs."  There  was  also  an  order  for  a  general 
execution  against  Griffin.  On  appeal  to  this  court  said 
decree  was  modified  as  to  the  amount  due  to  Moms, 
reducing  the  same  to  seven  thousand,  eighty-nine  dol- 
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lars  and  twenty-five  cents  (Morris  v.  Griffin,  83  Iowa, 
327),  and  on  May  20,  1892,  a  decree  was  entered  ac- 
cordingly in  the  district  court.  The  proceedings  upon 
which  the  plaintiff's  title  is  based  were  all  had  pending 
the  case  of  Morris  v.  Griffin,  and  before  the  final 
termination  thereof. 

The  appellant's  contention  is  that  the  appellee, 
Morris,  was  not  entitled  to  an  attachment  against  the 
property  of  Griffin  in  the  action  to  settle  the  partner- 
ship, and  that  the  attachment  was  therefore  invalid. 
He  insists  that  the  relation  of  debtor  and  creditor  did 
not  exist  between  Morris  and  Griffin,  but  that  as  to  all 
partnership  affairs  it  was  between  the  members  and  the 
firm,  and  that  whatever  might  be  found  due  to  either 
was  the  debt  of  the  firm,  and  not  of  the  other  partner. 
A  number  of  cases  are  cited  holding,  in  effect,  that 
partners  can  not  sue  each  other  at  law  upon  any  mat- 
ter involving  the  accounts  of  the  partnership,  but 
these  cases  all  recognize  the  right  of  a  partner  to  ask 
an  accounting  in  equity.  It  is  said  that  the  existence 
of  an  indebtedness  is  an  essential  prerequisite  to  the 
issuing  of  a  writ  of  attachment,  and  that  no  debt 
existed  in  favor  of  Morris  from  Griffin  until  final  settle- 
ment. Curry  v.  Allen,  55  Iowa,  318,  seems  to  us  to 
fully  answer  these  contentions.  That  was  an  action  by 
one  partner  against  the  other  for  a  settlement,  and  for 
judgment  for  one  hundred  and  fifty  dollars,  claimed  by 
the  plaintiff  to  be  due  to  him.  The  proper  affidavit 
having  been  made,  an  attachment  was  issued  in  favor  of 
the  plaintiff,  and  levied  on  the  defendant's  half  of  a  cer- 
tain property  owned  by  the  partnership.  The  defendant 
moved  "to  dissolve  the  attachment,  because  it  is  not 
a  proper  remedy  in  equity  actions  between  partners.' ' 
This  court  held  that  the  motion  was  properly  overruled. 
When,  in  the  settlement  of  a  copartnership,  after 
exhausting  the  assets  of  the  firm,  there  is  a  balance 
due  from  the  firm  to  one  of  the  partners,  such  balance 
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is  an  individual  liability  against  the  other  members  of 
the  copartnership.  That  it  requires  an  accounting  and 
settlement  to  ascertain  what  that  balance  is  does  not 
change  the  fact  that  the  indebtedness  existed  before 
the  accounting  and  settlement.  In  such  an  action, 
where  the  indebtedness  is  alleged,  the  plaintiff  is  as 
much  entitled  to  an  attachment  against  the  property  of 
the  alleged  debtor  as  in  any  other  case  of  alleged 
indebtedness.  Morris'  demand  for  judgment  was 
against  Griffin  individually,  and  his  attachment  was 
against  the  property  of  Griffin,  and  therefore  he  stood 
as  any  other  individual  creditor  of  Mr.  Griffin.  By  the 
plaintiff's  own  showing  he  has  all  that  his  assignor, 
Hubbell,  required  to  be  attached;  he  has  all  that  the 
court  ordered  to  be  sold  upon  execution,  and  all  that 
was  sold  and  conveyed  to  him  under  execution. 

We  are  clearly  of  the  opinion  that  there  was  no 
error  in  dismissing  the  plaintiff's  petition,  and  the 
judgment  of  the  district  court  is  therefore  affirmed. 


Peter  Maloney  et  al.  v.  H.  C.  Traverse,  Judge. 

1.  Liquor  Nuisance :  injunction:  contempt:  prosecution  by  pri- 
vate counsel.  Where  a  citizen  engages  in  the  prosecution  of  an 
injunction  against  a  liquor  nuisance,  under  section  1543  of  the  Code, 
he  has  the  right  to  counsel  to  aid  him,  not  only  to  secure  the  order  of 
abatement,  but  also  in  a  proceeding  for  contempt  for  disobedience 
of  the  order,  and  he  may  employ  private  counsel  for  that  purpose, 
who  may  proceed  without  the,  co-operation  or  authority  of  the 
county  attorney. 

2.  Continuance :  negligence  in  procuring  counsel.  A  continuance 
should  not  be  granted  to  the  defendant  on  the  ground  that  his  attorney 
has  just  been  called  into  the  case,  and  can  not  be  prepared  for  trial 
at  the  time  set  therefor,  where  it  appears  that  the  defendant  has  been 
negligent  in  the  timely  employment  of  counsel. 

3.  Contempt:  prosecution  for:  piotiotous  name.  The  fact  that  a 
fictitious  name  was  inserted  as  that  of  the  defendant  in  an  informa- 
tion and  precept  in  a  contempt  proceeding,  is  no  ground  of  complaint 
on  the  part  of  the  defendant,  where  the  record  was  corrected  during 
the  trial  so  as  to  show  his  right  name,  and  there  was  no  question  of 
identity. 
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Certiorari  to  Wapello  District  Cowrt. 

Thursday,  January  26, 1893. 

The  plaintiffs  at  the  suit  of  William  Drake,  were 
-enjoined  from  maintaining  a  liquor  nuisance  on  certain 
premises.  The  injunction  was  issued  January  14, 1888. 
On  the  twenty-eighth  day  of  March,  1892,  contempt 
proceedings  were  instituted  for  a  violation  £>f  the 
injunction,  and  on  the  fourth  day  of  April,  1892,  the 
plaintiffs  were  attached,  and  brought  before  the  court, 
and  a  hearing  set  for  April  9,  1892.  On  the  day  set  for 
the  hearing,  an  application  for  a  postponement  or  con- 
tinuance was  presented  and  denied.  The  cause  was 
then  tried,  and  a  judgment  entered  imposing  a  fine  as 
to  each,  with  an  order  for  imprisonment,  under  the 
law,  until  the  fine  should  be  paid.  This  proceeding  is 
instituted  to  test  the  legality  of  the  judgment,  several 
complaints  being  made. — Affirmed. 

J.  J.  Smith,  for  petitioners. 

No  appearance  for  the  respondent. 

Granger,  J. — I.    As  appears  in  the  statement  of 

facts,  the  injunction  proceedings  were  with   William 

t.  liquob  nui-      Blake  as  plaintiff,  and  with  the  plaintiffs 

ffon?«on-imc"  herein  as  defendants.     In  that  proceeding 

eoDtion  by       the  firm  of  Work  &  Blake  were  employed 

private  .        .1. 

counsel.  ag  attorneys,  and  prosecuted  the  suit.  The 

firm  also  appeared  in  behalf  of  the  state  in  the  con- 
tempt proceeding,  and  from  the  examination  there  it 
appears  that  the  firm  appeared  at  the  instance  of  the 
4 'Law  and  Order  League/ }  neither  of  them  being  the 
public  prosecutor  under  the  law,  nor  prosecuting  the 
<jase  at  his  instance.  The  showing  is  that  the  firm 
expected  compensation  for  its  services,  but  the  under- 
standing in  that  respect  is  quite  indefinite.     We  think 
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it  fair  to  say  that  in  the  main  their  compensation  wa$ 
expected  from  the  percentage  allowed  by  law  from  the 
fines  imposed.  After  the  showing  thus  made,  the 
defendants  objected  to  the  prosecution,  for  the  reason 
that  it  is  the  duty  of  the  county  attorney  to  prosecute 
in  criminal  cases.  The  objection  was  overruled, 
because  of  which  the  proceeding  is  urged  as  illegal. 

I*  is  said,  in  substance,  that  the  public  has  pro- 
vided a  county  attorney,  whose  duty  it  is  to  see  that 
the  laws  are  honestly  and  fairly  enforced,  and  we  are 
referred  to  the  holdings  in  Wisconsin  and  other  states 
where  it  is  held,  upon  statutory  enactment  and  grounds 
of  public  policy,  that  attorneys  employed  by  private 
parties  can  not  be  permitted  to  assist  in  the  trial  of 
criminal  cases.  Upon  this  particular  feature  of  the 
case  we  need  only  say  that,  under  our  law,  it  has  been 
held  that,  the  right  to  have  assistant  counsel  in  criminal 
cases  is  a  matter  that  may  safely  be  left  to  the  discre- 
tion of  the  court  and  the  attorney  for  the  state.  State 
v.  Fitzgerald,  49  Iowa,  260;  State  v.  Montgomery,  65 
Iowa,  483;  State  v.  Ormiston,  66  Iowa,  143.  The  point 
under  consideration  is,  however,  different,  This  was 
an  appearance  without  reference  to  the  county  attorney, 
but  it  was,  by  the  ruling  upon  the  objections,  with  the 
express  authority  of  the  court.  The  attorneys  were 
not  there,  however,  to  assist  the  regular  attorney  for 
the  state,  but  to  prosecute  in  behalf  of  the  public.  We 
think  the  matter  may  be  properly  disposed  of  without 
reference  to  the  express  authority  of  the  court  or  county 
attorney. 

In  regard  to  liquor  nuisances,  our  law  provides  that, 
1  'any  citizen  of  the  county  where  such  nuisance  exists, 
or  is  kept  or  maintained,  may  maintain  an  action  in 
equity  to  abate  and  perpetually  enjoin  the  same,  and 
any  person  violating  the  terms  of  any  injunction 
granted  in  such  proceedings  shall  be  punished  as  for 
contempt,"  etc.     Code,  section  1543.     It  will  be  seen 
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that  the  citizen  is  not  only  authorized  to  enjoin,  but  he 
is  authorized  to  abate,  the  nuisance.  A  definition  of 
"abate"  is  "to  put  an  end  to;  as  to  abate  a  nuisance." 
The  purpose  of  the  law  is  to  put  an  end  to  such  nui- 
sances, and  the  law  attempts  to  arm  the  citizen  with 
the  power  to  effect  such  a  purpose.  There  is  no  ques- 
tion but  that  the  citizen  may  employ  counsel  to  secure 
an  injunction,  but,  when  that  is  secured,  the  work  may 
not  be  done.  It  may  be  abated  for  a  day  by  a  writ; 
but  the  law  goes  further,  and  provides  that  there  may 
be  a  perpetual  injunction  against  its  reappearance; 
and  this  is  a  part  of  the  object  of  the  prosecution  by 
the  citizen,  and  is  what  the  law  permits  him  to  secure. 
Now,  a  means  of  securing  this  continued  abatement, 
or,  perhaps,  the  method  of  enforcing  the  order  of  the 
court,  is  the  proceeding  for  contempt,  all  provided  for 
in  the  same  act.  We  think,  therefore,  that  where  a 
citizen  engages  in  the  prosecution  of  an  injunction  pro- 
ceeding, he  has  the  right  to  counsel  to  aid  him,  not 
only  to  secure  the  order  of  abatement,  but  also  in  a 
proceeding  for  contempt  to  punish  for  disobeying  the 
order.  Any  other  holding  would  render  the  law  in 
very  many  cases  practically  useless. 

II.  The  application  to  continue  or  postpone  the 
case  is  quite  extended,  and  need  not  be  produced  here. 
*•  S51J5SSOT!  I*  *s»  *n  effect>  a  showing  by  the  attorney 
&un?ehriD*  for  Peter  Maloney  that  he  was  employed 
only  a  few  minutes  before  the  trial,  and  could  not,  with 
the  utmost  diligence  and  tact,  prepare  for  the  trial  of 
the  case  then  called.  It  asked  for  a  postponement  to 
some  other  day  in  the  term.  There  seem  to  have  been 
other  counsel  for  Maloney,  who  were  for  some  reason 
no  longer  appearing.  There  is  no  showing  whatever 
of  the  diligence  of  Maloney  in  securing  counsel,  or  why 
his  former  counsel  did  not  further  appear.  The  district 
court  said,  in  ruling  upon  the  motion,  that,  while  the 
attorney  making  the  application  was  acting  in  good 
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faith,  the  defendants  had  not  evidently  "been  diligent, 
or  they  could  have  had  counsel,  and  ought  not  to  put 
off  the  employment  of  counsel  until  to-day."  The 
court  specially  found  that  the  clients  had  been  negli- 
gent, and  refused  the  application.  The  ruling  was 
right.  It  was  the  duty  of  the  client,  as  well  as  the 
attorney,  to  be  diligent. 

III.  By  some  means  the  name  "John  Doe"  was 
inserted  in  the  information  and  precept  in  the  contempt 
*'  p^e^on  eBS&9  instead  of  Michael  Connors,  and  he 
t?ou8fl££me.  was  arrested  under  that  name.  During 
the  proceeding  the  court,  on  application,  corrected  the 
record  so  far  as  to  show  the  name  correct,  and  com- 
plaint is  made  of  this  action.  The  action  was  right. 
There  is  no  question  as  to  the  identity.  There  was  a 
mistake  of  name;  and  no  prejudice  could  result  from 
the  action. 

The   judgment   in   the    contempt  proceeding  is 

AFFIRMED. 


Ira  E.  Shipley,  Appellant,  v.  W.  L.  Edwards, 
Appellee. 

.  Assault  and  Battery :  SELF  defense:  evidence.  Whore  the- 
evidence  in  a  civil  action  for  assault  and  battery  showed  that  the 
defendant  assaulted  the  plaintiff  upon  no  other  provocation  than  that 
of  offensive  language,  and  that  the  plaintiff,  in  resisting  the  assault, 
used  no  more  force  than  was  necessary  for  that  purpose,  and  that  the 
defendant,  during  the  encounter,  bit  off  a  portion  of  the  plaintiffs  ear, 
and  also  bit  him  on  the  cheek  and  thumb,  held,  that  a  verdict  for  the 
defendant  upon  the  ground  of  self-defense  should  have  been  set  aside 
as  being  against  the  law  and  the  evidence. 

I.  Practice :  misconduct  of  attorney  in  argument.  On  the  trial 
of  a  civil  action  for  assault  and  battery,  counsel  for  the  defendant 
stated  to  the  jury  that  the  defendant  had  already  been  tried  crim- 
inally for  the  acts  complained  of,  and  had  been  convicted  and  fined, 
and  that  he  had  already  been  sufficiently  punished.  Held,  that  the 
remark  was  entirely  without  warrant,  but  that,  after  the  court  had 
given  an  instruction  upon  the  matter  in  the  language  asked  by  the 
plaintiff,  he  had  no  further  ground  of  complaint. 
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Appeal  from  Guthrie  District  Court. — Hon.  0.  B.  Ayers, 

Judge. 

Thursday,  January  26,  1893. 

Action  for  personal  injuries.    From  a  judgment 
for  the  defendant,  the  plaintiff  appeals. — Reversed. 

8.  D.  Nichols,  for  appellant. 

J.  D.  Brown  and  E.  B.  Sayles,  for  appellee. 

Granger,  J. — On  the  twenty-first  day  of  Novem- 
ber, 1889,  the  plaintiff  and  the  defendant  were  attend- 
ing a  public  auction  sale.  The  plaintiff  had,  in  the 
election  preceding,  been  a  candidate  for  office.  At  the 
auction  sale  they  met  and  engaged  in  a  conversation, 
during  which  the  plaintiff  called  attention  to  remarks 
made  by  the  defendant  against  him  during  the  canvass. 
As  a  result,  there  was  first  a  quarrel  of  words,  and  then 
a  physical  encounter,  during  which  the  defendant  bit 
off  a  portion  of  the  ear  of  the  plaintiff,  and  also  bit  him 
on  the  cheek  and  thumb,  resulting  in  a  permanent  dis- 
figurement, temporary  prostration,  and  the  attendant 
physical  and  mental  suffering.  This  action  is  to 
recover  for  the  damages  resulting.  The  answer  is  a 
denial,  except  as  to  facts  expressly  admitted,  and  con- 
tains a  plea  of  justification  on  the  ground  that  the 
defendant  acted  in  self-defense  and  un*der  provocation. 
I.  We  first  notice  the  claim  of  the  appellant  that 
the  verdict  is  without  support  in  the  evidence.  It  is  to 
i.  assault  and  our  minds  clearly  so.  The  conclusion  is 
m S: Belf"  controlled  by  a  few  facts,  mainly  without 
evidenoi.  dispute,  or  testified  to  by  the  defendant. 
The  court  gave  the  rule  that  "no  mere  words,  however 
insulting  or  offensive,  will  justify  an  assault  or  an 
assault  and  battery.' '  The  parties  were  engaged  in  a 
dispute  in  which  the  plaintiff  accused  the  defendant 
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with  having  made  misrepresentations  as  to  him,  such 
as  that  he  (plaintiff)  had  paid  a  man  one  hundred  and 
fifty  dollars  to  obtain  a  pension  for  him ;  that  he  was  a 
drinking  man,  and  -had  been  peddling  or  boot-legging 
whisky  around  over  the  country.  This  was  in  part 
denied  by  the  defendant,  who  stated  some  things  he 
had  said,  and  then  said  they  were  facts  that  could  be 
proved.  The  plaintiff  answered :  "It  is  a  falsehood. 
You  have  been  misrepresenting  me."  Some  words 
followed  this,  when  the  defendant  said:  "There  may 
have  been  a  misunderstanding  about  this  matter;  but 
if  you  say  I  lied  about  you,  or  any  other  man,  you  are 
a  God  damned  old  liar. ' '  To  this  the  plaintiff  answered 
that  the  defendant  was  a  liar.  The  defendant  said,  "I 
won't  take  that,"  and  stepped  aside,  and  took  off  his 
overcoat  and  undercoat.  During  this  time  the  parties 
had  so  separated  that  they  were  from  ten  to  twenty 
steps  apart.  The  plaintiff  had  on  his  overcoat,  muffler, 
and  other  wraps,  which  he  did  not  attempt  to  remove. 
The  defendant  testifies  that  one  Lockwood  said  to  him 
when  he  took  off  his  coats, u  'Better  keep  your  coat  on; 
better,  keep  cool,  and  not  have  a  row;'  and  the  thought 
came  to  me  that  it  would  be  better,  and  I  stopped  right 
there,  and  I  perhaps  hadn't  advanced  a  foot  after  I 
pulled  off  my  coat.  When  this  Mr.  Lockwood  *  * 
said  this  to  me  I  stopped.  Mr.  Shipley  had  passed 
up  towards  the  gate.  Just  outside,  he  kind  of  faced 
towards  me  and* said:  'Let  him  come.  I  can  knock 
hell  out  of  the  God  damned  rebel,  bushwhacking  son 
of  a  bitch. '  "  There  is  a  dispute  as  to  the  plaintiff's  hav- 
ing used  these  words,  but  we  give  the  defendant's  ver- 
sion of  it.  The  defendant  then  says:  "I  struck  at 
him  just  as  soon  as  I  could  get  within  reach  of  him." 
Without  quoting  the  particular  language  of  the 
defendant  further,  it  is  sufficient  to  say  that  he  states 
in  evidence  that  he  attempted  to  "whip"  the  plaintiff 
because  of  the  language  he  had  used.    After  the  assault 
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by.  the  defendant,  there  were  blows  by  each  and  a 
clinch,  and  the  parties  fell,  the  plaintiff  being  upper- 
most ;  and  it  was  while  in  this  position  that  the  biting 
was  done,  of  which  complaint  is  made.  The  justifica- 
tion urged  by  defendant  for  thus  mutilating  plaintiff 
is  that  after  the  assault  it  became  necessary  to  do  as  he 
did  to  protect  himself  from  the  efforts  of  plaintiff  to 
gouge  and  strike  him.  When  defendant  made  the  as- 
sault he  undertook  unlawfully  and  by  violence  to  punish 
plaintiff  for  the  words  he  had  spoken.  It  was  not  for 
one  moment  to  be  supposed  that  he  expected  to  accom- 
plish such  a  purpose  without  resistance  such  as  he 
experienced.  The  defendant  in  making  the  assault 
engaged  in  a  fight.  The  theory  of  self-defense  by  him 
is  without  any  support  whatever  in  the  record.  With- 
out saying  that,  where  a  party  is  the  aggressor  in  such 
a  contest,  the  situation  may  not  be  so  changed  as  to 
justify  acts  of  violence  by  him  as  a  defense  against 
unnecessary  violence  or  force  by  his  adversary,  it  is 
sufficient  to  say  that  there  is  not*  a  shadow  of  evidence 
in  this  case  to  indicate  such  a  situation.  Being  the 
assailant,  and  by  his  acts  justifying  sufficient  violence 
or  force  by  the  plaintiff  to  repel  the  attack,  certainly, 
before  he  could  under  the  law  assume  the  attitude  of 
one  acting  in  self-defense,  he  should  have  in  some  man- 
ner indicated  a  change  of  purpose  and  a  desire  to  stop 
the  conflict.  We  look  in  vain  for  evidence  to  show 
that  from  the  assault  to  their  separation  the  defendant 
was  acting  otherwise  than  in  pursuance  of  his  purpose 
to  whip  the  plaintiff.  The  resistance  or  force  used  by 
the  plaintiff  was  not  only  not  excessive,  but  was  not 
adequate  for  protection  against  the  assault.  Nor  was 
there  force  or  means  used  by  the  plaintiff  that  was  not 
to  be  expected  from  such  an  assault.  If  the  language 
of  the  plaintiff  just  before  the  assault  is  to  be  construed 
as  a  willingness  to  fight,  the  legal  situation  is  not 
changed,   for  the  court  said  to  the  jury  that,  if  the 
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parties  voluntarily  engaged  in  the  fight,  the  defendant 
was  liable  for  the  injuries  inflicted.  Our  statement  of 
the  case  is  the  most  favorable  to  the  defendant  that  the 
record  will  warrant,  for  it  is  in  the  main  his  own  con- 
clusions as  to  the  facts.  Other  evidence  puts  many  of 
his  statements  in  doubt,  but  the  facts  as  to  which  there 
is  a  conflict  we  resolve  in  his  favor.  There  is,  we 
think,  no  view  of  the  case  upon  which  the  defendant 
should  escape  liability  for  the  assault  and  the  injuries 
he  has  inflicted,  and  if  the  court  had  said  to  the  jury 
that,  under  the  undisputed  facts  the  plaintiff  should 
recover,  its  action  would  have  been  sustained. 

II.  In  the  argument  of  the  case  to  the  jury,  one  of 
the  counsel  for  the  defendant  said  to  the  jury,  in  sub- 
2  practice-  stance,  that  the  defendant  had  already 
"  StOTieyuintof  been  ir^e^  criminally  for  the  acts  corn- 
argument,  plained  of  in  this  cause,  and  had  been 
convicted  and  fined,  and  that,  if  the  defendant  deserved 
any  punishment,  he  had  already  been  sufficiently  pun- 
ished therefor.  The  plaintiff  objected  to  the  remark, 
and  complains  that  the  court  did  not,  at  his  request, 
instruct  the  jury  that  in  assessing  damage  it  should  not 
consider  the  fact  of  the  criminal  conviction  and  pun- 
ishment. With  our  finding  that  the  verdict  is  without 
support  in  the  evidence,  wo  might  infer  prejudice  from 
a  remark  so  entirely  unwarranted  and  foreign  to  the 
case.  Its  purpose  must  have  been  to  excite  prejudice, 
and  in  argument  there  is  no  attempt  tcf  vindicate  it. 
The  court  gave  an  instruction,  in  the  language  asked 
by  the  plaintiff,  bearing  on  this  particular  point;  its 
application  being  only  to  the  exemplary  damages.  The 
court  might  well  assume  that  the  instruction  was  asked 
as  broadly  as  it  was  desired,  and  in  that  respect  there 
was  no  error. 

We  discover  no  other  question  which,  in  view  of  a 
new  trial,  we  need  consider.  For  the  error  suggested, 
the  judgment  is  reversed. 
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Charles  Perry,  Appellee,  v.  City  of  Cedar  Falls, 

Appellant. 

Verdict :  must  follow  instructions.  The  instructions  of  the  court  are 
the  law  of  the  case  for  the  jury,  and  a  verdict  which  is  contrary  to 
the  instructions  as  applied  to  the  evidence  can  not  stand. 

Appeal  from  Black  Hawk  District  Court. — Hon.  John  J. 
Ney,  Judge. 

Thursday,  January  26, 1893. 

Action  to  recover  damages  because  of  a  personal 
injury,  received  by  the  plaintiff  by  driving  a  team  and 
wagonette  off  an  embankment  in  a  street  or  road  in  the 
city  of  Cedar  Falls.  There  was  a  trial  by  jury,  and  a 
verdict  and  judgment  for  the  plaintiff.  The  defendant 
appeals. — Reversed. 

Hemenivay  &  Grundy ,  for  appellant. 

No  appearance  for  appellee. 

Rothrock,  J. — The  plaintiff  was  an  employee  and 
driver  for  the  proprietor  of  a  livery  stable  at  the  city  of 
Waterloo.  On  the  evening  of  August  12,  1890,  he  was 
sent  by  his  employer  to  the  city  of  Cedar  Falls,  some 
miles  distant,  with  a  two-horse  vehicle,  in  which  there 
were  several  passengers.  The  service  embraced  a  round 
trip  between  the  two  cities.  The  trip  was  made  to 
Cedar  Falls  in  safety.  On  the  return,  in  the  night, 
the  team  left  the  traveled  road,  and  went  over  an 
embankment,  by  which  the  vehicle  was  overturned,  and 
the  plaintiff  was  injured.  The  question  presented  to 
the  jury  was  whether,  under  the  evidence,  the  defend- 
ant city  was  liable  in  damages  for  the  injury.    The 
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investigation  involved,  as  it  always  does  in  such  cases, 
an  inquiry  into,  and  decision  of,  the  question  of  the 
defendant's  negligence,  and  the  plaintiff's  freedom 
from  contributory  negligence. 

It  appears  from  the  plaintiff's  evidence,  as  a  wit- 
ness in  the  case,  that  he  had  worked  in  a  livery  stable, 
and  handled  and  driven  horses  for  twelve  or  fourteen 
years,  and  had  driven  over  the  road  from  Cedar  Falls 
to  Waterloo  some  twenty  times.  The  court  instructed 
the  jury  upon  the  care  required  of  the  plaintiff  in  driv- 
ing over  the  road,  as  follows:  "The  plaintiff,  as  you 
have  been  told  in  these  instructions,  was  bound  to 
exercise  due  diligence  to  avoid  accident  and  injury. 
Now,  what  was  diligence,  under  the  circumstances? 
Due  diligence  is  the*  diligence  from  one  as  a  reasonable 
and  prudent  man  under  the  circumstances.  If  the 
plaintiff  knew  the  topography  of  the  place,  he  was  not 
justified  in  driving  where  it  was  so  dark  that  he  could 
not  see  where  he  was  going.  He  was  bound  to  know 
where  he  was  going,  and  unless  he  was  absolved  from  the 
duty  of  knowing  where  he  was  going,  by  some  peculiar 
condition  of  the  night,  or  other  circumstance,  you 
should  find  against  him.  It  was  his  duty  to  know 
where  his  horses  were  going,  to  know  thafr  he  was  on 
the  road;  and  if  he  was  negligent  in  the  manner  of 
driving  his  horses,  under  the  circumstances,  he  can  not 
recover,  and  you  should  find  for  the  defendant." 

This  instruction  was  the  law  of  the  case,  which  the 
jury  was  required  to  follow.  There  was  no  peculiar 
condition  of  the  night.  It  is  true  it  was  dark,  but  the 
instruction  is  that  plaintiff  "was  not  justified  in  driving 
where  it  was  so  dark  that  he  could  not  see  where  he 
was  going."  And  there  was  no  "peculiar  circum- 
stance''  attending  the  journey  along  the  road.  The 
team  was  perfectly  gentle  and  tractable.  Under  this 
instruction,  and  considering  the  evidence  in  the  case, 
it  was  the  duty  of  the  jury  to  promptly  return  a  verdict 
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for  the  defendant.  The  plaintiff  has  not  followed  the 
case  into  this  court,  and  endeavored  to  sustain  the 
judgment  by  argument  or  brief,  and  we  assume  that  he 
has  no  answer  to  the  argument  of  counsel  for  the 
appellant.   Reversed. 


Moses  T.  Waterhouse,  Appellee,  v.  Isaac  Black, 
Sheriff,  Appellant. 

1.  Replevin  :  chattel  mortgage:   notice:    evidence.    Where,  in  an 

action  for  the  recovery  of  mortgaged  chattels,  against  a  sheriff  who 
had  seized  the  same  under  an  execution  against  the  mortgagor,  the 
defendant  alleged  in  his  answer  that  he  had  neither  actual  nor  con- 
structive notice  of  the  mortgage  at  the  time  of  the  levy,  to  which  no 
reply  was  filed,  held,  that,  upon  proof  of  actual  notice  to  the  defend- 
ant, the  mortgage  was  properly  received  in  evidence,  although  the 
acknowledgment  thereof  was  so  defective  that  the  record  of  the  same 
was  not  sufficient  to  impart  notice. 

2.  Execution:  levy:  notice  op  ownership  by  third  person:  requi- 
sites. The  notice  contemplated  by  sections  3055  and  3056  of  the 
Code,  and  required  to  be  given  to  an  officer  by  a  third  person  claim- 
ing property  levied  upon  by  him,  need  not  state  the  extent  of  the 
claimant's  interest,  but  simply  that  the  property  "belongs  to"  him; 
and  a  notice  which  states  that  the  claimant  is  the  owner  of  it,  is  suf- 
ficient, though  he  is  only  a  mortgagee. 

3.  Replevin:  possession  of  sheriff:  presumption  as  to  property. 
After  the  defendant,  as  sheriff,  had  levied  upon  certain  property,  the 

*  plaintiff,  a  mortgagee,  notified  him  of  his  ownership  of  it,  but  the 
sheriff  wrongfully  retained  it  until  the  fifth  day  of  the  next  month, 
when  another  mortgagee,  who  had  on  the  fourth  of  the  month  claimed 
the  property,  replevied  it.  On  the  fifth,  also,  the  plaintiff  commenced 
this  action  to  recover  the  property,  and  for  damages.  Held,  that  in 
the  absence  of  any  showing  whether  the  commencement  of  this  action, 
or  the  taking  of  the  property  under  the  writ,  was  prior  in  point  of  time, 
it  must  be  presumed  that  the  defendant's  wrongful  possession  con- 
tinued up  to  the  time  this  action  was  begun,  and  that,  therefore,  he 
was  liable  to  the  plaintiff  herein. 

4.  Appeal:  error  in  allowing  damages:  objection  too  late. 
Where,  in  a  replevin  case  tried  to  the  court,  the  property  was  awarded 
to  the  plaintiff,  together  with  ten  dollars  damages  for  its  retention, 
held,  that  the  objection  that  there  was  no  evidence  to  sustain  the  judg- 
ment for  damages  could  not  be  made  for  the  first  time  in  the  su- 
preme court,  the  amount  being  little  more  than  nominal. 
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Appeal  from  Louisa  District  Court. — Hon.  W.  E.  Lewis, 

Judge. 

Thursday,  January  26,  1893. 

Action  to  recover  the  possession  of  specific  per- 
sonal property.  There  was  a  trial  by  the  court  without 
a  jury,  and  a  judgment  in  ffivor  of  the  plaintiff.  The 
defendant  appeals. — Affirmed. 

Fred  Courts,  Jr.,  and  L.  A.  Riley,  for  appellant. 

E.  W.   Tatlock,  for  appellee. 

Robinson,  C.  J. — The  petition  alleges  that  the 
plaintiff  is  entitled  to  the  immediate  possession  of  the 
surplus  of  thirty-five  acres  of  corn  growing  on  the  south- 
east quarter  of  the  northwest  quarter  of  section  24,  in 
township  73  north,  of  range  2  west,  after  deducting  the 
amount  due  Souster,  Cabeen  &  Humbert,  as  evidenced 
by  a  mortgage  given  to  them  on  the  fourth  day  of  Octo- 
ber, 1889,  and  also  to  the  immediate  possession  of  two- 
thirds  of  ten  acres  of  corn  growing  on  the  southwest 
quarter  of  the  southwest,  quarter  of  the  same  section ; 
that  he  acquired  such  right  of  possession  by  virtue  of  a 
chattel  mortgage  executed  on  the  eighteenth  day  of 
October,  1889,  by  William  Bell,  who  then  owned  the 
property,  to  secure  the  payment  of  a  promissory  note 
for  the  sum  of  three  hundred  and  fifty  dollars ;  that  the 
corn  is  of  the  actual  value  of  ten  dollars  per  acre,  and 
is  detained  by  the  defendant  as  sheriff,  as  the  plaintiff 
believes,  under  an  execution  issued  in  favor  of  Pritz  & 
Adelsdorf  against  the  property  of  Bell,  and  levied  upon 
the  property  in  question ;  that  the  levy  is  void ;  that 
the  mortgage  of  the  plaintiff  is  unpaid,  and  that  he  has 
sustained  damage  in  the  sum  of  twenty-five  dollars  by 
reason  of  the  wrongful  detention  of  the  property  by  the 
defendant ;  that  he  has  served  a  written  notice  on  the 
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defendant  that  the  property  belonged  to  him,  and 
demanded  possession  thereof;  that  a  copy  of  the  notice 
is  attached  to  the  petition.  Judgment  is  demanded  for 
the  possession  of  the  property,  or,  if  it  can  not  be 
found,  for  its  value. 

The  answer  admits  the  levy,  and  states  that  it  was 
made  under  the  execution  described,  and  under 
another,  in  favor  of  the  Exchange  Bank,  and  against 
the  property  of  Bell.  It  admits  that  the  value  of  the 
corn  is  as  stated,  and  admits  the  service  of  a  notice, 
but  denies  its  sufficiency.  It  denies  that  the  defendant 
was  in  possession  of  the  corn  when  the  action  was  com- 
menced, and  alleges  that  it  had  been  taken  from 
him  prior  to  that  time-  under  a  writ  of  replevin  issued 
in  an  action  against  him  in  which  Souster,  Cakeen  & 
Humbert  were  plaintiffs.  Notice  of  the  mortgage  of 
the  plaintiff,  and  all  allegations  of  the  petition  not 
admitted,  are  denied. 

The  district  court  found  that  the  plaintiff  was 
entitled  to  the  possession  of  the  corn  and  that  he  had 
suffered  damage  in  the  sum  of  ten  dollars  by  reason  of 
its  wrongful  detention.  Judgment  was  rendered  in 
favor  of  the  plaintiff  for  the  possession  of  the  corn,  and 
provided  that,  in  case  it  could  not  be  found,  he  should 
recover  of  the  defendant,  for  his  interest  in  the  corn, 
and  damages,  the  sum  of  three  hundred  and  fifty-one 
dollars  and  thirty-one  cents. 

I.  The  chattel  mortgage  under  which  the  plain- 
tiff claims  was  introduced  in  evidence  against  the 
i.  replevin:  objection  of  the  defendant.  It  was  re- 
g^?efnSt?cll    corded  before  this  action  was  commenced, 

dence.  but  the  acknowledgment  was  so  defective 
that  the  record  of  the  mortgage  did  not  impart  construc- 
tive notice  of  its  contents.  The  acknowledgment  was 
not,  however,  essential  to  its  validity,  and  it  was 
effective,  as  between  the  parties  to  it,  and  as  against 
all  parties  having  notice  of  it.     Morse  v.  Beale,  68 
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Iowa,  467;  Lake  v.  Gray,  30  Iowa,  416;  Jones  v. 
Berkshire,  15  Iowa,  249.  There  was  evidence  which 
tended  to  show  that  Bell  notified  the  defendant  of  the 
mortgage  before  the  levies  in  question  were  made. 
The  petition  alleged  that  the  mortgage  was  duly- 
recorded,  and  did  not  charge  that  the  .defendant  had 
actual  notice  of  it  when  the  levies  were  made.  The 
answer  alleged  that  the  defendant  did  not  have  either 
actual  or  constructive  notice  of  it  when  he  made  the 
levies,  and  that  allegation  was  not  denied  by  a  reply. 
A  reply  was  not  necessary,  however,  as  a  denial  was 
made  by  the  law.  The  petition  showed  clearly  that  the 
plaintiff's  right  of  recovery  was  founded  on  the  mort- 
gage. The  defendant  presented,  the  question  of  notice 
by  th#  affirmative  allegations  of  his  answer.  Under 
these  circumstances,  there  was  no  error  in  admitting 
the  mortgage  in  evidence  on  the  proof  of  actual  notice 
of  its  existence  given  to  the  defendant  before  the  levies 
were  made. 

II.     The  defendant  objected  to  the  introduction 

in   evidence  of  the  notice   of  ownership,   which  was 

served  on  him  before  the  commencement 

'  levy^n iuoe  of  of  this  action.     The  ground  of  the  objec- 

thi?drper»on:    tion  is  that  the  notice  stated  that  the 

requisites.  *    •       .«• 

plaintiff  was  owner  of  the  corn,  while  the 
undisputed  fact  was  that  his  only  right  to  it  was  given 
by  the  chattel  mortgage.  The  case  of  Kem  v.  Wilson, 
73  Iowa,  490,  is  relied  upon  as  supporting  the  objection 
of  the  defendant.  The  petition  in  that  case  alleged 
that  the  plaintiffs  were  the  absolute  and  unqualified 
owners  of  a  stock  of  drugs,  and  it  was  held  that  the 
trial  court  erred  in  admitting  in  evidence,  to  prove  the 
ownership  alleged,  a  chattel  mortgage.  The  decision 
was  based  upon  the  fact  that  the  statute  requires  peti- 
tions, in  cases  of  that  kind,  to  state  "the  facts  consti- 
tuting the  plaintiff's  right  to  the  present  possession' ' 
of  the  property,  "and  the  extent  of  his  interest  in  the 
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property,  whether  it  be  full  or  qualified  ownership." 
Code,  section  3225,  subd.  3.  It  was  held  that  the 
interest  created  by  a  chattel  mortgage,  in  this  state, 
.  was  not,  prior  to  default  in  the  payment  of  the  money 
secured  thereby,  the  absolute  ownership  of  the  prop- 
erty mortgaged ;  therefore  there  was  a  variance  between 
the  pleadings  and  the  proof  offered.  But  the  statute 
in  regard  to  notice  of  ownership  does  not  specify  what 
it  shall  contain,  except  that  it  must  be  a  notice  in 
writing  that  the  property  upon  which  the  officer  is 
about  to  levy,  or  has  levied,  "belongs  to"  the  person 
giving  the  notice.  Code,  sections  3055,  3056.  The 
purpose  of  the  statute  is  to  enable  the  officer  to  obtain 
a  sufficient  indemnifying  bond,  and  the  notice  fulfills 
the  requirements  of  the  law  if  it  accomplishes  that 
purpose.  It  does  not  appear  that  the  defendant  made 
any  objection  to  the  notice  when  it  was  served.  Its 
contents  justified  him  in  demanding  a  bond  to  cover 
the  full  value  of  the  property,  and  on  its  face  was 
sufficient.  It  was  therefore  properly  received  in 
evidence. 

III.  The  appellant  contends    that   the    evidence 

shows  that,  at  the  time  this  action  was  commenced,  he 

was  not  in  possession  of  the  corn ;  that 

8t  5^?Miokof    he  makes  no  claim  to  it;  and  that  there 

SmpfioaSto  was  no  evidence  of  damages,  for  which 

property,        ^e  sum  0f  ^en  d0nars  was  allowed.     The 

answer  admitted  the  levy  of  the  executions  upon  the 
corn,  and  it  appears  without  conflict  in  the  evidence 
that  the  defendant  took  possession  of  it  under  the 
executions.  But  it  is  said  that  it  was  taken  from  him 
before  this  action  was  commenced  by  virtue  of  a  writ 
of  replevin  issued  for  that  purpose  in  an  action  in 
which  Souster,  Cabeen  &  Humbert  were  plaintiffs,  and 
he  was  defendant.  The  only  evidence  that  the  prop- 
erty was  so  taken  was  his  returns  on  the  two  execu- 
tions under  which  he  took  the  property.  The  return 
Vol.  87—21 
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on  each,  so  far  as  it  related  to  the  taking  of  the  prop- 
erty from  him,  was  as  follows:  "On  the  fourth  day  of 
December,  1889,  Souster,  Cabeen  &  Humbert  served  a 
notice  on  me,  claiming  said  property,  and  asking  a 
release  of  the  same.  I  notified  plaintiff  of  said  notice, 
and  asked  for  an  indemnifying  bond,  and  same  was 
given  me;  and  on  the  fifth  day  of  December,  1889, 
said  property  [referring  to  the  corn]  was  taken  from 
my  possession  under  and  by  virtue  of  a  writ  of  replevin 
in  case  of  Souster,  Cabeen  &  Humbert  v.  I.  Black, 
Sheriff."  This  .action  was  commenced  on  the  fifth 
day  of  December,  1889^  the  day  the  property  was 
taken  from  the  defendant.  It  does  not  appear  whether 
the  commencement  of  this  action  or  the  taking  of  the 
property  from  the  defendant  under  the  writ  in  favor  of 
Souster,  Cabeen  &  Humbert  was  first  in  point  of  time. 
But  the  plaintiff  served  notice  of  his  ownership  on  the 
defendant  on  the  fourteenth  day  of  November,  1889, 
and  then  demanded  the  release  of  the  property.  The 
defendant  had  possession  of  the  property  at  that  time, 
and  wrongfully  neglected  to  surrender  it  to  the  plain- 
tiff. He  was  wrongfully  detaining  it  on  the  day  the 
action  was  commenced.  Whether,  in  view  of  the 
general  rule  that  fractions  of  a  day  are  not  regarded  in 
legal  computations,  the  taking  of  the  property  under  a 
writ  of  replevin  before  this  action  was  commenced, 
and  on  the  same  day,  would  have  constituted  a  defense, 
we  need  not  determine.  But  conceding,  for  the  pur- 
poses of  this  case,  that  such  a  taking  would  have  been 
a  defense,  the  burden  was  upon  the  defendant,  under 
the  facts  of  the  case,  to  plead  and  prove  it.  That  he 
failed  to  do,  and  we  must  presume  that  when  this 
action  was  commenced  he  still  retained  wrongful  pos- 
session of  the  property.  It  is  well  settled  that  in  an 
action  of  this  kind  the  right  of  the  plaintiff  to  recover 
depends  upon  his  right  to  the  possession  of  the  prop- 
erty at  the  time  the  action  is  commenced.    Code,  sec- 
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tion  3225;  Campbell  v.  Williams,  39  Iowa,  64:6;  Cobbey 
on  Replevin,  section  796. 

It  is  insisted  with  much  earnestness  that  it  will  be 
unjust  to  require  the  defendant  to  pay  to  the  plaintiff 
the  value  of  the  property  taken  to  satisfy  the  claim  of 
Sonster,  Cabeen  &  Humbert.  The  pleadings  do  not 
present  any  issue  in  regard  to  their  claim.  The 
defendant  failed  to  allege  in  his  answer  that  they  held 
any  valid  claim  to  the  property,  or  that  their  taking  it 
by  means  of  a  writ  of  replevin  was  rightful.  He  might 
have  caused  them  to  be  substituted  for  himself  as  party 
defendant,  under  section  3228  of  the  Code,  but  made 
no  attempt  to  do  so.  There  is  no  evidence  in  the 
record  in  regard  to  the  nature  of  the  claim  on  which 
their  action  of  replevin  was  founded.  It  may  be 
inferred  from  an  averment  of  the  petition  that  they 
claim  a  right  to  the  thirty-five  acres  of  corn  first 
described,  under  a  chattel  mortgage.  The  district 
court  found  that  they  had  a  first  lien  on  that  corn  to 
secure  the  sum  of  ninety-six  dollars  and  seventy-seven 
cents,  from  which  we  infer  that  there  was  some  evi- 
dence in  regard  to  their  claim  which  was  not  deemed 
important  to  a  determination  of  the  questions  pre- 
sented in  this  court.  There  is  nothing  in  the  record  to 
indicate  that  they  had  a  right  to  the  ten  acres  of  corn 
in  question. 

The  appellant  claims  that  the  court  found,  without 

evidence,  that  the  plaintiff  had  sustained  damage  in 

the  sum  of  ten  dollars  by  reason  of  the 

A'  en^in  aiiow-  wrongful  detention  of  the  property,  and 

obfeoSon  too'    erroneously  included  that  amount  in  the 

late.  J 

judgment.  Whether  the  claim  is  well 
founded,  we  need  not  determine,  for  the  reason  that  it 
appears  to  have  been  made  for  the  first  time  in  argu- 
ment in  this  court.  It  is  not  made  by  the  assignment 
of  errors,  and  does  not  seem  to  have  been  called  to  the 
attention  of  the  district  court.    The  error,  if  one  was 
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committed,  was  no  doubt  due  to  an  inadvertence,  and 
we  must  presume  would  have  been  promptly  corrected, 
had  an  opportunity  to  do  so  been  given.  As  the 
amount  involved  is  little  more  than  nominal,  it  would 
do  manifest  injustice,  in  view  of  the  facts  stated,  to 
reverse  the  judgment  of  the  district  court  on  account 
of  it.    Affirmed. 
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R.  L.  Burnett,    Appellee,    v.    James   Loughridge, 

Appellant. 

1.  Appeal:  record:  judge's  certificate  to  evidence.  A  judge 
before  whom  a  cause  has  been  tried  can  not,  after  his  term  of  office 
has  expired,  certify  the  evidence  for  the  purposes  of  an  appeal.  But 
where  the  decree,  duly  signed  by  the  judge,  recited  that  the  evidence 
was  all  reduced  to  writing  by  the  shorthand  reporter  of  the  court  tak- 
ing same  in  shorthand,  and  that  the  same  was  ordered  filed,  and 
made  a  part  of  the  record,  and  the  shorthand  notes  were  duly  certi- 
fied by  the  reporter  and  filed  as  ordered,  held,  that  the  legal  effect 
was  the  same  as  if  the  certificate  of  the  judge  had  been  duly  attached 
to  the  notes,  and  that  a  duly  certified  translation  of  these  notes  by 
the  reporter  was  not  required  to  be  certified  by  the  judge,  and  the 
fact  that  the  judge's  certificate  thereto  was  made  after  the  expiration 
of  his  term  of  office  became  immaterial. 

2.  Action  for  Accounting:  statement  op  account  by  court.  In 
an  action  in  equity  involving  mutual  accounts,  it  is  proper  for  the 
trial  judge  to  make  a  statement  of  the  accounts,  but  a  party  can  not 
demand  it  as  a  matter  of  right ;  and  although  the  supreme  court  will 
sometimes  remand  a  cause,  under  such  circumstance*,  for  a  restate- 
ment of  accounts,  this  will  not  be  done  where  a  satisfactory  conclu- 
sion can  be  reached  without  such  restatement. 

3.  Pleading:  failure  to  deny  counterclaim:  waiver.  Although 
matter  in  the  nature  of  a  counterclaim,  unless  denied,  must  be  treated 
as  confessed,  yet  if  all  through  the  trial  it  is  treated  as  denied,  the 
defendant  introducing  evidence  to  support  it,  and  the  plaintiff  to 
rebut  it,  the  defect  in  the  pleading  will  be  deemed  waived,  and  the 
defendant  can  not,  upon  appeal,  insist  that  his  counterclaim  was  con- 
fessed. 
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Appeal  from  Mahaska  District    Court. — Hon.  W.  R. 
Lewis,  Judge. 

Friday,  January  27,  1893. 

Action  in  equity  to  recover  an  amount  alleged  to 
be  due  for  services  rendered,  and  for  board  furnished  to 
the  defendant  and  to  others  on  the  defendant's  account. 
The  defendant  seeks  to  recover  on  a  counterclaim  for 
family  supplies  furnished.  There  was  a  trial  on  the 
merits,  and  a  decree  in  favor  of  the  plaintiff.  The 
defendant  appeals. — Affirmed. 

John  F.  &  W.  B.  Lacey,  for  appellant. 

Bolton  &  McCoy j  for  appellee. 

Robinson,  C.  J. — About  the  first  day  of  March, 
1884,  the  plaintiff  and  her  husband,  Joel  Burnett, 
under  a  verbal  agreement  with  the  defendant,  moved 
into  a  farmhouse  which  he  owned,  and  remained  there 
until  December,  1887.  During  that  time  the  plaintiff 
and  her  husband  furnished  board  to  the  defendant  and 
to  some  of  his  workmen.  There  is  conflict  in  the  evi- 
dence in  regard  to  the  terms  of  the  agreement,  but  a 
fair  preponderance  of  the  evidence  shows  that  it  was  as 
follows :  The  plaintiff  and  her  husband  were  to  have 
the  use  of  the  house,  excepting  one  room,  which  was 
reserved  and  occupied  by  the  defendant,  and  the  use  of 
a  garden.  They  were  to  board  the  defendant ;  do  his 
washing  and  mending,  and  keep  his  rooms  in  order.  He 
was  to  furnish  one-third  of  the  provisions  required  for 
three  persons,  and  was  to  pay  the  value  of  whatever 
labor,  in  addition  to  that  specified,  was  performed  for 
him,  and  for  the  board  of  his  workmen.  That  agree- 
ment was  originally  for  one  year  or  less,  but  was,  in 
effect,  continued  until  the  plaintiff  and  her  husband 
left  the  farm.     The  husband  performed  some  labor  for 
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the  defendant,  and  board  was  furnished  to  a  laborer 
employed  by  him  for  about  two  and  one-half  years,  and 
to  several  other  hands  for  shorter  periods  of  time.  The 
husband  assigned  to  the  plaintiff  his  rights  against  the 
defendant,  and  she  is  now  the  owner  of  all  claims 
which  have  accrued  in  favor  of  herself  and  her  hus- 
band, subject  to  such  credits  as  the  defendant  is  enti- 
tled to  receive.  The  defendant  furnished  flour  and 
other  supplies  for  the  family,  and  claims  to  have  pur- 
chased a  promissory  note  made  by  the  husband,  and  to 
have  paid  certain  sums  of  money,  for  which  he  is  enti- 
tled to  credit.  He  demands  judgment  on  a  counter- 
claim for  the  sum  of  five  hundred  dollars.  The  district 
court  rendered  a  decree  in  favor  of  the  plaintiff  for 
three  hundred  dollars  and  costs. 

I.  The  appellee  has  filed  objections  to  a  trial  de 
novo  in  this  court  on  the  ground  that  the  evidence  was 
i.  appear:  not    preserved    and   made  of   record  as 

record:  .111  -n  1  , 

iSte  to8ov?m"  reQuired  by  law.  It  appears  that  the  evi- 
dence, dence  was  submitted  on  the  thirteenth  day 
of  May,  1890,  and  that  it  was  taken  in  shorthand  by 
the  official  reporter,  who  filed  his  notes  in  the  proper 
office  on  the  next  day.  The  cause  was  taken  under 
advisement  by  agreement  of  parties,  which  provided 
that  the  decree  should  be  rendered  in  vacation.  The 
decree  was  signed  at  Montezuma  by  the  trial  judge, 
W.  R.  Lewis,  and  was  forwarded  to  Oskaloosa,  where 
it  was  received  and  made  of  record  on  the  thirty-first  day 
of  December,  1890.  On  the  next  day  the  official  term  of 
the  trial  judge  terminated,  and  he  retired  from  office. 
At  that  time  he  had  not  attached  a  certificate  to  the 
shorthand  reporter's  notes  of  the  evidence.  The 
reporter's  translation  of  the  notes  was  not  filed  until 
the  twenty-fourth  day  of  June,  1891,  and  to  that  is 
attached  a  certificate  of  W.  R.  Lewis,  verified  by  him, 
which,  it  may  be  conceded  for  the  purposes  of  this 
appeal,  is  sufficient,  if  competent  to  identify  the  evi- 
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deuce.  That  the  certificate  of  the  trial  judge,  made 
after  the  expiration  of  his  term  of  office,  can  not  be 
considered,  was  decided  in  Cross  v.  B.  &  S.  W.  Rail- 
way Co.,  58  Iowa,  65,  and  Pattersonville  Educational 
Institute  v.  Coad,  74  Iowa,  711.  A  verification  will 
not  cure  the  defect,  and  the  certificate  of  Judge  Lewis 
can  not,  therefore,  be  considered. 

The  decree  contained  a  statement  as  follows: 
"The  evidence  was  all  reduced  to  writing  by  the  short- 
hand reporter  of  this  court  taking  same  in  shorthand, 
which  was  ordered  filed,  and  made  a  part  of  the 
record.' '  Section  2742  of  the  Code,  as  amended, 
requires  that,  in  order  to  secure  a  trial  de  novo  in  this 
court,  all  the  evidence  offered  in  the  trial  court  "shall 
be  certified  by  the  judge."  It  does  not  prescribe  the 
manner  of  certification,  and  ordinarily  it  is  found  most 
convenient,  as  well  as  safest,  to  attach  the  certificate  to 
the  shorthand  reporter's  notes,  to  his  translation  of  the 
notes,  or  to  the  evidence  itself,  but  that  ist  not  essential 
to  give  effect  to  the  certificate.  If  it  clearly  identifies 
the  evidence,  so  that  there  can  be  no  mistake  as  to  what 
is  intended,  it  is  sufficient.  Jamison  v.  Weaver,  ante, 
p.  72.  In  this  case  the  decree  does  not  recite  that  the 
shorthand  report  was  on  file,  but  it  states  that  all  the 
evidence  had  been  reduced  to  writing  by  the  shorthand 
reporter,  and  that  the  report  had  been  considered,  filed, 
and  made  a  part  of  the  record.  It  would  have  been 
according  to  the  fact,  and  more  explicit  and  regular, 
had  the  decree  referred  to  the  report  as  then  on  file,  but 
the  omission  to  do  so  was  not  fatal.  It  is  a  common 
practice  to  preserve  the  evidence  in  a  case  by  means  of 
a  skeleton  bill  of  exceptions,  which  contains  directions 
to  the  clerk  to  insert  in  places  designated  copies  of 
papers,  which  are  fully  described,  but  which  are  not  in 
his  office  at  the  time.  This  is  especially  true  of  the 
translation  of  the  shorthand  reporter's  notes,  which  is 
seldom  in  existence  when  the  skeleton  bill  is  signed  and 
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made  of  record,  but  that  fact  does  not  affect  the  right 
of  the  clerk  to  insert  the  translation  when  it  is  made 
and  placed  on  file  in  his  office.  The  shorthand  reporter 
is  an  officer  of  the  court,  the  filing  of  his  notes  and  the 
translation  thereof  are  official  acts,  and  when  the  notes 
and  translation  are  duly  certified  and  filed  they  are 
presumed  to  be  correct.  The  decree  showed  that  the 
evidence  had  been  preserved  in  the  shorthand  notes  of 
the  reporter,  and  ordered  to  be  made  of  record.  When 
they  were  filed  they  became  a  part  of  the  record,  and 
were  fully  identified  by  the  certificate  of  the  reporter 
thereto  attached,  and  the  decree  of  the  court,  which 
was  duly  signed  by  the  judge,  and  the  legal  effect  was 
the  same  that  it  would  nave  been  had  the  certificate  of 
the  judge  been  attached  to  the  notes.  It  has  been  held 
that  when  the  notes  are  duly  certified  by  the  judge  and 
filed,  and  a  translation  thereof  is  duly  certified  by  the 
reporter  and  filed,  the  evidence  is  taken  down  in  writ- 
ing and  certified,  and  made  a  part  of  the  record  within 
the  requirements  of  the  statute.  Boss  v.  Loomis,  64 
Iowa,  433;  Merrill  v.  Bowe,  69  Iowa,  654;  Institute  v. 
Coadj  74  Iowa,  711;  Adams  County  v.  Graves,  75 
Iowa,  643.  In  Bunge  v.  Hahn,  75  Iowa,  734,  it  was 
held  that  a  certificate  which  described  the  evidence  as 
''package  of  depositions  filed"  on  dates  named  did  not 
sufficiently  identify  the  evidence,  for  the  reason  that 
the  description  would  apply  to  any  depositions  filed  on 
the  dates  specified,-  and  was  not,  therefore,  definite  and 
certain.  In  this  case  the  decree  recites  that  all  the 
evidence  was  reduced  to  writing  by  the  shorthand 
reporter,  and  the  report  which  he  filed  will  be  presumed 
to  include  it  all.  That  he  has  performed  his  duty  in 
regard  to  the  evidence  is  not  questioned.  We  conclude 
that  the  evidence  has  been  sufficiently  preserved  and 
identified  to  permit  a  trial  de  novo  in  this  court.  The 
objections  of  the  appellant  are  therefore  overruled. 
II.    The  appellant  has  assigned  as  an  error  the 
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omission  of  the  trial  court  to  make  a  statement  of  the 
i.  action  for     accounts  between  the  parties.     A    state- 
Btatement^t  ment  of  accounts  made  by  the  trial*  judge 
oourt.  would  have  been  proper,  and,  had  it  been 

made,  it  might  have  lessened  the  labor  imposed  upon 
counsel  and  upon  this  court  by  the  appeal.  A  restate- 
ment of  account  in  cases  of  this  kind  is  sometimes  or- 
dered. Faga  v.  Hemphill,  86  Iowa,  713.  But  we  do  not 
think  the  appellant  can  demand  it  as  a  matter  of  right. 
In  his  answer  he  asked  for  a  full  accounting  of  the 
business  transactions  between  himself  and  the  plaintiff 
and  her  husband,  but  did  not  ask  the  court  to  make  a 
formal  statement  of  account.  The  accounting  was 
had,  and  the  decree  of  the  court  was  based  upon  it. 
The  record  is  in  such  condition  that  this  court  can 
reach  a  conclusion  on  the  evidence  withbut  a  statement 
of  account  by  the  district  court,  and  the  case  will  not, 
therefore,  be  remanded  to  obtain  it. 

III.     On  the  twenty-fourth  day  of  April,  1890,  the 

plaintiff  filed  a  reply  to  the  counterclaim,  denying  the 

s.  pleading:      allegations  thereof  not  admitted  in  her  peti- 

denycoun-     tion.   Thereafter,  and  on  the  same  day,  the 

terclaim:  7  J  7 

waiver.  defendant  filed  an  amendment  to  his  an- 
swer, in  which  he  alleged  the  payment  of  money  and 
the  furnishing  of  supplies  to  the  plaintiff  and  her  hus- 
band, under  the  agreement  in  suit,  to  the  amount  of 
nine  hundred  and  three  dollarg  and  forty-five  cents, 
and  asked  judgment  for  three  hundred  dollars.  The 
record  fails  to  show  any  denial  of  this  pleading.  It 
contains  matter  in  the  nature  of  a  counterclaim,  and, 
unless  denied,  must  be  treated  as  confessed.  The 
record,  however,  shows  that  it  was  treated  as  denied 
throughout  the  trial,  without  objection  on  the  part  of 
the  defendant.  He  offered  testimony  to  sustain  his 
claim  to  credit  on  account  of  the  items  therein  set  out, 
and  the  plaintiff  offered  testimony  in  resistance.  We 
are  satisfied  that  the  claim  that  the  amendment  was 
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not  denied  is  made  for  the  first  time  in  this  court.  It 
is  a  familiar  rule  of  practice,  of  general  application,  that 
objections  which  should  have  been  made  in  the  court 
below  will  not  be  sustained  when  made  for  the  first 
time  in  this  court.  And  the  rule  has  been  extended  to 
the  failure  to  plead  to  a  counterclaim.  Hervey  v. 
Savery,  48  Iowa,  322;  Elliott,  App.  Proc.  section  720, 
and  note.  The  question  was  not  considered  in  Winkle- 
man  v.  Winklemarij  79  Iowa,  320,  cited  by  the  appel- 
lant. In  that  case  the  question  determined  by  this 
court  in  the  first  paragraph  of  the  opinion  was  first 
presented  to  the  district  court.  Whether  the  pleading 
involved  was  treated  as  filed  does  not  appear. 

IV.  There  is  much  conflict  in  the  evidence  in 
regard  to  the  various  items  which  make  the  respective 
claims  of  the  parties  to  this  action,  but  the  facts  which 
may  fairly  be  regarded  as  established  are  substantially 
as  follows:  The  husband  of  the  plaintiff  worked  for  the 
defendant  five  and  one  half  months  at  the  agreed  price 
of  twenty  dollars  per  month.  In  addition,  he  per- 
formed for  the  defendant  one  hundred  and  twenty- 
seven  days'  labor,  of  the  value  of  one  dollar  and 
twenty-five  cents  per  day.  When  the  plaintiff  and  her 
husband  commenced  boarding  and  working  for  the 
defendant  they  furnished  provisions  of  the  value  of 
about  fifty  dollars.  One  cow  owned  by  the  Burnetts 
and  several  cows  ownecLby  the  defendant  were  milked, 
and  milk  was  used  and  butter  was  made.  Some  of  the 
milk  and  butter  was  used  by  the  family,  and  the 
remainder  of  the  butter  was  sold  for  supplies  of  various 
kinds  for  the  table.  Part  of  the  milking  and  the  work 
of  making  butter  was  done  by  the  Burnetts.  Poultry 
was  raised,  and  eggs  which  it  supplied  were  used  by 
the  family,  and  sold,  and  some  of  the  poultry  was  sold. 
The  defendant  had  a  part  of  the  proceeds  of  sales  of 
butter  and  poultry,  but  they  were  chiefly  used  in  pur- 
chasing supplies  for   the   table.     The  defendant  fur- 
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nished  nearly  all  the  flour  used,  and  some  fruit,  and 
occasionally  other  articles  of  small  value.  Meat 
was  furnished  by  both  parties.  But  the  supplies 
obtained  from  those  sources  were  not  sufficient,  and 
the  plaintiff  paid  for  others  money  which  her  husband 
received  as  a  pensioner,  to  the  amount,  she  claims,  of 
from  three  hundred  and  fifty-nine  dollars  to  six  hun- 
dred and  seventy-nine  dollars.  The  plaintiff  employed 
a  girl  to  assist  in  household  work,  for  whose  services 
she  paid.  The  members  of  the  family,  including  the 
various  laborers  employed  by  the  defendant,  averaged 
nearly  five  in  number  during  the  time  the  plaintiff  and 
her  husband  occupied  the  defendant's  house.  The 
defendant  employed  a  laborer,  who  was  boarded  by  the 
plaintiff  during  two  and  one-half  years  of  that  time. 
The  defendant  paid  but  eleven  dollars  and  sixty-five 
cents  in  money  towards  the  support  of  the  family,  but 
furnished  flour  to  the  value  of  about  one  hundred  and 
fifteen  dollars,  and  most  of  the  milk  from  which  the 
butter  was  made.  In  addition,  he  charges  seventy  dol- 
lars for  feed  and  pasturage  for  a  cow,  fifty  dollars  for 
feed  of  poultry,  fifty  dollars  for  apples,  thirty  dollars 
for  honey,  fifty  dollars  for  eggs  sold,  three  hundred 
dollars  for  butter  used  and  sold,  and  smaller  sums  for 
various  other  items.  He  also  demands  credit  for  a 
promissory  note  purchased  by  him  and  made  by 
Burnett. 

We  should  not  be  justified  in  setting  out  the  items 
for  which  credit  is  asked,  and  the  testimony  in  regard 
to  them,  in  detail.  It  is  sufficient  to  say  that  some  of 
the  charges  made  by  the  defendant  are  wholly  unjust, 
some  are  excessive,  and  some  are  not  proved. 

The  plaintiff  has  shown  herself  entitled  to  credits 
of  two  hundred  and  sixty-eight  dollars  and  seventy-five 
cents  for  the  labor  of  her  husband,  and  four  hundred 
and  eighty-one  dollars  and  ninety  cents  at  a  fair  esti- 
mate for  board  furnished,  or  to  a  total  of  seven  hundred 
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and  fifty  dollars  and  sixty-five  cents,  subject  to  deduc- 
tions for  credits  to  which  the  defendant  is  entitled. 
After  deducting  forty-four  dollars  for  the  promissory 
note  made  by  the  husband,  and  other  items  charged  to 
him  by  the  defendant,  the  amount  due  the  plaintiff  on 
account  of  her  husband's  services  is  not  less  than  one 
hundred  dollars,  the  sum  claimed  therefor  in  the  peti- 
tion. The  evidence  submitted  does  not  permit  an 
accurate  estimate  of  the  credits  to  which  either  party 
is  entitled,  but  the  total  value  of  the  supplies  furnished 
for  the  table  during  the  time  in  question  was  not  less 
than  one  thousand  dollars,  of  which  the  defendant 
furnished  in  poultry,  eggs,  milk,  fruit,  meat,  and  other 
articles  not  more  in  value  than  four  hundred  and  fifty 
dollars.  His  agreement  required  him  to  furnish  or  pay 
for  one  third  of  the  supplies  needed  for  a  family  of 
three  persons,  or  not  less  than  one-fifth  of  those  which 
were  actually  used;  hence  the  value  of  what  he  fur- 
nished in  excess  of  his  share  did  not  exceed  two  hun- 
dred and  fifty  dollars.  Deducting  that  from  the  amount 
of  one  hundred  dollars  due  the  plaintiff  for  services  and 
the  four  hundred  and  eighty-one  dollars  and  ninety 
cents  due  her  for  board,  and  the  net  amount  due  her  is 
found  to  be  larger  than  that  allowed  by  the  district 
court.  Although  our  estimates  may  not  be  entirely 
accurate,  yet  we  feel  warranted  in  saying  that  the  plain- 
tiff was  allowed  no  more  by  the  district  court  than  she 
was  entitled  to  recover.  As  she  does  not  appeal,  we 
need  not  determine  whether  her  allowance  should  have 
been  larger. 

The  judgment  of  the  district  court  is  affirmed. 


I7   332>      Dr.  Valerius  &  Company,  Appellants,  v.  Jacob 
I36~  **  Hockspiere  et  al.,  Appellees. 

Sale:  warranty:  conflict  of  evidence.  An  oral  warranty  of  the 
soundness  of  a  horse,  made  to  the  purchaser  at  and  before  the  sale 
thereof,  will  not  be  superseded  or  affected  by  a  written  warranty 
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handed  to  the  purchaser  along  with  other  papers,  bat  which  was 
never  agreed  to  by  him,  and  of  which  he  had  no  knowledge  until  long 
afterWards. 

Appeal  from   Chickasaw  District  Court. — Hon.  L.   0. 
Hatch,  Judge. 

Friday,  January  27,  1893. 

Action  on  three  notes,  and  to  foreclose  a  mortgage 
securing  the  same.  Judgment  and  decree  for  ^the 
plaintiffs,  and  they  appeal. — Affirmed. 

«/.  E.  Powers j  for  appellants. 

Springer  &  Clary  ^  for  appellees. 

Kinne,  J. — This  action  is  brought  to  recover 
judgment  on  three  notes,  and  the  foreclosure  of  a 
mortgage  securing  the  same.  The  notes  are  signed  by 
defendants,  Jacob  Hockspiere  and  Fred  Hockspiere, 
and  the  mortgage  was  executed  by  Jacob  Hockspiere 
and  his  wife.  The  consideration  of  the  notes  and 
mortgage  was  an  English  shire  stallion,  which  the 
plaintiffs  aver  was  sold  under  a  written  warranty  relat- 
ing only  to  his  qualities  as  a  foal  getter.  The  defend- 
ants file  separate  answers,  in  which  they  claim,  in 
substance,  that  the  defendant  Fred  Hockspiere  alone 
purchased  the  horse,  and  the  defendant  Jacob  signed 
the  notes  as  surety  only,  and  that  the  plaintiffs  knew 
that  fact  when  the  notes  were  executed ;  that  the  con- 
sideration of  said  notes,  and  of  fifty  dollars  which  was 
paid  plaintiffs,  was  the  sale  to  them  of  an  English  shire 
stallion  called  "Triumph,"  for  the  total  sum  of  one 
thousand,  six  hundred  dollars;  that  at  and  prior  to  the 
sale  of  said  horse  to  the  defendant  Fred  Hockspiere, 
the  plaintiff,  by  parol,  warranted  him  to  be  sound  in 
body  and  limb,  and  that  he  was  all  right  in  every 
respect ;  that  the  defendant  relied  solely  on  the  truth 
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of  the  plaintiff's  said  statements,  and  believed  them  to 
be  true,  and  so  was  induced  to  purchase  the  horse; 
that  at  the  time  and  long  before  his  purchase  he  was 
unsound,  diseased,  and  had  a  spavin  on  one  of  his 
legs,  and  had  other  diseases,  and  he  was  at  the  time, 
and  ever  since  has  been,  unfit  for  use  as  a  stallion,  and 
defendant  has  been  damaged  in  the  sum  of  two 
thousand  dollars;  that  the  defendant  has  been  dam- 
aged five  hundred  dollars  in  care  and  feed  for  said 
horse,  and  in  time  expended  in  caring  for  him,  and  in 
paying  for  medicine  and  treatment  for  him;  that  there 
was  no  understanding  or  agreement  between  himself 
and  the  plaintiffs  that  there  should  be  a  written 
warranty  of  sale  of  the  horse,  nor  did  he  know  of  the 
existence  of  the  same  until  after  this  suit  was  com- 
menced; that  he  has  never  accepted  the  same,  and 
now  repudiates  it.  The  plaintiffs  in  a  reply  denied 
every  allegation  contained  in  the  answers,  not  affirmed 
in  the  petition.  The  court  found  there  was  an  oral 
contract  of  warranty,  which  had  been  broken,  and 
gave  the  plaintiffs  a  judgment  for  one  hundred  and 
twenty-six  dollars  and  twenty-five  cents,  and  costs 
and  attorneys'  fees  of  twelve  dollars  and  sixty-two 
cents,  and  a  decree  foreclosing  the  mortgage. 

I.  The  real  question  of  contention  between  these 
parties  grows  out  of  the  warranty  of  the  horse.  The 
plaintiffs  claim  the  warranty  was  in  writing  only,  and 
the  defendants  contend  that  there  was  to  be,  and  was, 
no  written  warranty,  but  the  plaintiffs  warranted  the 
horse  by  parol  to  be  sound  and  all  right  in  every  way. 
There  can  be  no  serious  contention,  under  the  facts 
disclosed  in  this  record,  that  the  horse,  at  the  time  he 
was  sold,  was  spavined;  that  his  legs  were  much 
swollen  at  the  time ;  that  they  were  covered  With  much 
hair,  and  the  spavin  was  not  apparent  to  the  ordinary 
observer;  that  the  plaintiffs  represented  to  the  defend- 
ants that  the  swelling  was  due  to  the  long  passage 
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over  the  ocean,  the  horse  having  been  then  recently 
imported  by  them.  The  testimony  as  to  the  character 
and  length  of  duration  of  this  defect,  we  think,  clearly 
shows  that  the  plaintiffs  must  have  known  of  its  exist- 
ence when  they  made  the  sale  of  the  horse  to  the 
defendants ;  but  under  our  view  of  the  evidence  it  is 
not  material  whether  they  knew  of  the  existence  of  this 
spavin  at  the  time  they  sold  the  horse  to  the  defend- 
ants. While  there  is  an  irreconcilable  conflict  in  the 
evidence  touching  the  warranty,  yet,  after  a  careful 
consideration  of  it  all,  we  conclude  that  it  appears  that 
the  plaintiffs  did,  by  parol,  warrant  the  horse  as 
claimed  by  the  defendants.  Such  being  the  case,  the 
evidence  fully  satisfies  us  there  was  a  breach  of  the 
warranty.  A  close  inspection  of  the  testimony  given 
by  the  plaintiffs  themselves  shows  that  in  many 
important  respects  it  is  contradictory  and  unsatisfac- 
tory. The  plaintiffs  claim  that  the  written  warranty 
was  read  to  the  defendants,  and  handed  to  one  of  them 
with  other  papers.  Our  investigation  leads  us  to 
believe  that  this  written  warranty  was  never  agreed 
upon  or  read  to  the  defendants,  and  that  it  was  by  the 
plaintiffs  put  in  with  other  papers  given  the  defendants- 
without  their  knowing,  until  long  afterwards,  that  any 
such  warranty  had  been  given  them.  We  cannot  enter 
into  a  detailed  discussion  of  the  evidence.  We  are 
content  with  the  finding  of  the  court  below,  and  its 
judgment  will  be  affirmed. 


Caroline  Lysingeb,  Appellant,  v.  C.  F.  Hayeb  et  al.,  .^7  335 

Appellees.  '117-3-18 

Judicial  Sales:  redemption:  right  op  senior  lienholder.  The 
statute  in  relation  to  redemption  from  judicial  sales  does  not  author- 
ize a  senior  creditor  to  redeem  from  a  junior  lien.  Accordingly,  the 
holder  of  a  mortgage  is  not  entitled  to  redeem  from  a  sale  made 
under  a  judgment  which  is  junior  to  the  mortgage. 
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Appeal  from    Wright   District    Court. — Hon,    S.    M, 
Weaver,  Judge. 

Friday,  January  27, 1893. 

The  plaintiff,  a  senior  lienholder,  as  mortgagee, 
brings  this  action  to  enforce  a  redemption  from  a  sale 
on  execution-  upon  a  judgment  in  favor  of  the  defend- 
ants which  is  junior  to  her  mortgage,  and  for  other 
relief  incident  to  the  redemption.  A  decree  was  entered 
dismissing  the  plaintiff's  petition,  from  which  she 
appeals. — Affirmed. 

Nagle  &  Birdsall,  for  appellant, 

F.  W.  Pillsbury,  for  appellees. 

Given,  J. — I.  The  following  statement  of  the  facts 
will  be  sufficient  for  the  purpose  of  the  single  question 
presented  on  this  appeal.  There  is  no  dispute  as  to 
the  facts,  and  they  are  as  follows:  F*.  P.  Lysinger, 
being  the  owner  of  the  land  in  question,  executed  to 
the  plaintiff  a  mortgage  thereon  on  the  fourteenth  day 
of  February,  1889,  to  secure  the  payment  of  nine  hun- 
dred and  forty-five  dollars,  evidenced  by  a  promissory 
note,  with  interest  due  February  14,  1894,  which  mort- 
gage was  duly  recorded.  It  contained  the  usual  clause 
that  a  failure  to  pay  the  interest  should  render  the 
entire  sum  due.  On  May  25,  1889,  the  defendants 
Haver,  obtained  judgment  in  the  district  court  against 
said  F.  P.  Lysinger  for  one  thousand,  ninety-three  dol- 
lars and  ninety-two  cents  damages,  and  for  attorneys' 
fees  and  costs.  They  procured  an  execution  to  issue, 
and  caused  the  same  to  be  levied  upon  the  lands 
described  in  the  plaintiff's  mortgage,  and  thereafter, 
on  the  twenty-seventh  day  of  July,  1889,  said  lands 
were  sold  under  the  execution  to  the  defendants  Hayer, 
for  two  hundred  and  fifty  dollara,  and  a  certificate 
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issued  to  them.  On  the  twenty-fourth  day  of  March, 
1890,  the  plaintiff  filed  her  affidavit  in  the  office  of  the 
clerk,  setting  forth  that  she  was  the  owner  and  holder 
of  said  mortgage ;  that  default  had  been  made  in  the 
payment  of  the  interest,  by  reason  of  which  the  whole 
amount  had  become  due;  that  her  mortgage  was  prior 
to  the  lien  of  the  defendants'  judgment;  "and  I  make 
and  file  this  affidavit  for  the  purpose  of  redeeming  said 
land  from  said  execution  sale  as  a  senior  creditor  under 
the  statute.' '  Thereafter  the  plaintiff  demanded  of  the 
defendants  an  assignment  of  the  sheriff's  certificate  of 
sale,  which  they  refused  to  make. 

II.  It  will  be  observed  that  the  defendants  had  not 
redeemed  from,  and  did  not  hold  any  lien  paramount 
to,  the  plaintiff's  mortgage;  indeed,  it  does  not  appear 
that  any  such  lien  existed.  It  will  also  be  noticed  that 
the  plaintiff  did  not  pay,  or  offer  to  pay,  any  money  in 
redemption  from  the  defendants'  judgment.  The  con- 
tentions are  whether  the  plaintiff,  as  such  paramount 
lienholder,  had  a  right  to  redeem  from  the  defendants' 
junior  lien,  and,  if  so,  whether  she  could  not  do  so  by 
filing  an  affidavit,  and  without  the  payment  of  any 
money.  The  appellant  cites  and  relies  upon  sections 
3106  and  3107  of  the  Code.  After  the  sections  author- 
izing the  defendants  and  creditors  to  redeem,  and  fixing 
the  order  and  times  within  which  they  may  do  so,  we 
have  said  sections,  as  follows: 

"Sec.  3106.  The  terms  of  redemption  in  all  cases 
will  be  the  reimbursement  of  the  amount  paid  by  the 
then  lienholder,  added  to  the  amount  of  his  own  lien, 
with  interest  upon  the  whole  at  the  rate  of  ten  per  cent, 
per  annum,  together  with  costs,  subject  to  the  excep- 
tions contained  in  the  next  section;  but,  where  a  mort- 
gagee whose  claim  is  not  yet  due  is  the  person  from 
whom  the  redemption  is  thus  to  be  made,  a  rebate  of 
interest  at  the  rate  of  ten  per  cent,  per  annum  must  be 
made  by  such  mortgagee  on  his  claim. " 

Vol.  87—22 
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"Sec.  3107.  When  a  senior  creditor  thus  redeems 
from  his  junior,  he  is  required  to  pay  off  only  the 
amount  of  those  liens  which  are  paramount  to  his  own, 
with  the  interest  and  costs  appertaining  to  those  liens." 

The  appellant  contends  that  under  this  last  section 
she  is  entitled  to  redeem  from  the  defendants'  junior 
lien,  and  to  be  invested  with  all  the  rights  of  the 
defendants  thereunder.  In  our  opinion,  no  such 
redemption  is  contemplated  in,  or  authorized  by,  the 
statute.  The  purpose  of  redemption  is  to  insure  to  the 
debtor  and  to  his  creditors  the  full  value  of  the  debtor's 
property.  Moody  v.  Funk,  82  Iowa,  1.  If  a  junior 
creditor  thinks  the  property  of  'sufficient  value  to  war- 
rant it,  he  redeems  from  the  senior,  and  holds  the 
property  for  both  liens,  thereby  realizing  to  the  debtor 
and  to  himself  the  greater  value  for  the  property. 
There  is  no  possible  benefit  gained  to  any  one  by  a 
senior  creditor  redeeming  from  a  junior  lien.  True, 
the  statute  says  creditors  may  redeem  from  each  other, 
and  that  a  senior  creditor  may  redeem  from  a  junior 
creditor,  but  it  does  not  say  that  a  senior  creditor  may 
redeem  from  a  junior  lien.  The  terms  of  redemption 
in  all  cases  are  the  reimbursement  of  the  amount  paid 
by  the  then  holder,  with  interest  and  costs,  except  as 
provided  in  the  next  section.  Leaving  out  the  excep- 
tion, we  have  a  statute  that  requires  the  redemptioner 
to  pay  to  the  then  holder  not  only  the  amdunt  paid  by 
him  in  redemption,  but  the  amount  of  his  own  lien, 
though  junior  to  that  of  the  redemptioner.  Such  a 
result  is  foreign  to  the  purpose  of  the  statute  and, 
therefore,  we  have  the  exception  that,  "when  a  senior 
creditor  thus  redeems  from  his  junior,  he  is  required  to 
pay  off  only  the  amount  of  those  liens  which  are  para- 
mount to  his  own."  The  statute  does  not  authorize 
the  useless  and  fruitless  act  of  a  senior  lienholder 
redeeming  from  a  junior  lien.  If  a  junior  creditor  has, 
by  redemption  or  otherwise,  become  the  holder  of  a 
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paramount  lien,  junior  creditors  thereto  may  redeem 
therefrom  by  paying  as  provided  in  section  3107,  but 
not  from  the  junior  lien.   We  are  clearly  of  the  opinion 
that  the  plaintiff's  petition  was  properly  dismissed, 
The  judgment  of  the  district  court  is,  therefore, 

AFFIKMED. 


Henry  Bbay  et  al.y  Appellees,  v.  Patbiok  Smith, 
Appellant. 

Mechanics'  Liens:  authority  for  work  done:  ownership  op  land. 
Under  a  contract  made  with  the  son  of  the  defendant,  the  plaintiffs 
made  a  well  upon  land  in  the  defendant's  possession,  and  in  which 
he  had  some  valuable  interest,  though  he  was  not  the  absolute  owner 
of  it.  He  testified  that  his  son  had  full  control  of  the  farm  and 
everything  connected  with  it,  and  that  he  left  everything  to  the  son's 
judgment.  The  defendant  was  present  when  the  plaintiffs  were  at 
work,  and  stated,  in  substance,  that  he  did  not  approve  of  the  well 
being  made,  as  there  were  already  three  wells  on  the  place,  but  he  in 
no  unmistakable  way  indicated  that  he  would  not  be  bound  for  the 
expense  of  the  improvement.  On  the  other  hand,  when  the  first  site 
selected  for  the  well  had  been  abandoned,  he  aided  in  the  selection  of 
another.  Held,  that  the  defendant  was  bound  by  the  son's  contract, 
and  that  he  could  not  object  to  a  decree  which  established  a  mechan- 
ic's lien  for  the  price  of  the  well  against  his  interest  in  the  land. 

Appeal  from  Buchanan  District   Court — Hon.   D.  J. 
Lenehan,  Judge. 

Friday,  January  27,  1893. 

Action  to  foreclose  a  mechanic's  lien.  From  a  de- 
cree for  the  plaintiffs,  the  defendant  appeals. — Affirmed. 

Woodard  &  Cook,  for  appellant. 

C.  E.  Bansier,  for  appellees. 

Granger,  J. — The  improvement  for  which  the 
judgment  and  lien  are  sought  is  a  well  made  by  the 
plaintiffs,  and  the  following  findings  of  the  district 


Digitized  by 


Google 


340 


Beay  v.  Smith. 


[87  Iowa 


court  will  indicate  the  facts  about  which  there  is  con- 
tention: "The  evidence  satisfactorily  establishes  that 
the  plaintiffs,  under  a  contract  with  the  defendant's 
son,  who  was  engaged  in  working  the  defendant's 
farm,  together  with  the  land  in  question,  constructed  a 
well  upon  the  north  half  of  the  north  half  of  the 
southeast  quarter  of  section  11.  in  township  87,  range 
7.  The  defendant  was  present  whilst  the  work  was 
being  done,  and  did  not  protest  against  it  in  such  man- 
ner as  would  relieve  him  of  any  liability  which  might 
arise  by  reason  of  the  improvement  if  made  upon  his 
own  individual  land.  There  can  be  no  doubt  that,  in 
what  the  son  did,  he  acted  as  the  representative  of  his 
father  in  making  a  permanent  addition  to  the  farm,  in 
which  he,  at  least,  had  no  present  interest.  It  appears 
that  the  fee  to  the  forty  acres  upon  which  the  well  was 
constructed  was  in  another  son.  The  father  has  been  in 
possession  of  it  for  more  than  thirty  years,  whether 
as  lessee  or  tenant,  does  not  appear.  It  is  certain, 
however,  that  he  has  some  valuable  right  in  the  use  of 
the  products  of  the  land,  which  may  be  discovered  or 
perfected  hereafter,  or  which  may  never  be  ripened 
into  any  kind  of  title  in  the  land  itself." 

We  are  in  accord  with  the  finding  that  the  son,  in 
making  the  contract  for  the  well,  was  the  representa- 
tive of  his  father.  The  work  was  done  in  Buchanan 
county,  and  when  the  contract  was  made,  and  the 
work  commenced,  the  defendant  was  away  from  home; 
his  residence  being  on  the  land  with  his  son  Philip, 
who  made  the  contract.  When  he  came  home,  he  saw 
the  men  at  work,  and  we  attach  much  importance  to 
what  he  then  said  and  did ;  for  he  then  knew  that 
.  improvements  were  being  made  on  the  land  for  which, 
if  authorized  by  him,  he  would  be  liable.  In  his  tes- 
timony he  says:  "Philip  has  full  control  of  the  farm, 
and  everything  connected  with  it.  He  works  the  farm. 
I  live  with  him,  and  leave  everything  to  his  judgment 
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on  the  farm."  He  states,  in  effect,  that  he  disap- 
proved of  the  well  being  made,  by  saying  that  there 
were  three  wells  then,  and  that,  if  they  wanted  more 
water,  they  could  go  to  the  creek  for  it.  This  com- 
plaint indicates  that  the  sinking  of  the  well  in  some 
way  ,  affected  his  interest,  but  his  objections  went  no 
further.  The  well  first  started  was  abandoned,  and  the 
defendant  aided  in  the  selection  of  another  place,  and 
advised  the  sinking  of  a  well  on  the  other  side  of  the 
house.  The  most'  that  can  well  be  said  as  to  the  com- 
plaint made  by  the  defendant  is  that  he  did  not 
approve  of  Philip's  judgment,  or  the  policy  of  his 
course;  but  there  is  nothing  to  show  but  that  in  this, 
as  in  other  matters,  it  was  left  to  Philip's  judgment. 
With  Philip's  authority  as  he  concedes  it,  if  he  did  not 
expect  to  be  bound  for  the  expense  of  such  an 
improvement,  he  should  have  indicated  it,  in  some 
unmistakable  way,  when  he  saw  the  work  being  done. 
Some  conflicting  statements  in  the  evidence  as  to  the 
contract  being  made  upon  the  personal  responsibility 
of  Philip  are  clearly  overborne  by  these  considerations. 

A  claim  that  the  contract  was  not  performed 
according  to  its  terms,  as  to  the  time  and  manner  of 
doing  the  work,  is  not  sustained  by  the  evidence. 

It  is  said  that  it  appears  that  the  defendant  is  not 
the  owner  of  the  land,  but  that  a  son  Peter  Smith  is 
the  owner.  The  defendant  is  in  possession,  and  the 
decree  establishes  the  lien  only  against  his  interest.  As 
to  Peter  Smith  the  defendant  has  no  grounds  of  com- 
plaint. 

The  judgment  is  affirmed. 


S.  S.  Drake,  Appellant,  v.  A.  TJ.  Stuart,  Appellee. 

1.  Limitation  of  Actions:  revival  by  new  promise:  who  bound 
by.  Since  an  admission  or  new  promise,  in  order  to  revive  a  cause 
of  action  which  is  barred  by  the  statute  of  limitations,  must  be 
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"signed  by  the  party  to  be  charged  thereby/'  a  new  promise  signed 
by  the  maker  of  a  note  alone  does  not  revive  the  debt  as  against  a 
surety. 

2.  :  absence  op  debtor  PROM  state:  evidence.    The  absence 

of  a  debtor  from  the  state  for  successive  brief  periods  of  time,  for 
purposes  of  business,  where  there  is  no  purpose  to  change  the  place 
of  residence,  does  not  constitute  nonresidence,  under  section  2533  of 
the  Code,  providing  that  the  time  during  which  the  debtor  is  a  non- 
resident of  the  state  shall  not  be  included  in  computing  the  period  of 
limitation. 

Appeal  from  Story  District  Court — Hon.  D.  E.  Hind- 
man,  Judge. 

Fkiday,  January  27,  1893. 

Action  upon  a  promissory  note.  There  was  a 
trial  by  jury,  resulting  in  a  verdict  and  judgment  for 
the  defendant.     The  plaintiff  appeals. — Affirmed. 

Geo.  W.  Dyer,  for  appellant. 
Geo.  A.  Underwood,  for  appellee. 

Rothrock,  J. — I.     The  following  is  a  copy  of  the 
note  upon  which  the  suit  was  brought: 
"$700.  Ames,  Iowa,  September  1,  1877. 

"Two  years,  after  date,  for  value  received,  we,  or 
either  of  us,  promise  to  pay  to  the  order  of  S.  S. 
Drake  seven  hundred  dollars,  with  interest,  payable 
annually,  at  nine  per  cent,  per  annum. 

"A.  B.  Thomas. 

"A.  U.  Stuart,  Surety." 

The  note  became  due  September  4,,  1879.    This 

action  was  commenced  on  the  twelfth  day  of  February, 

1891,  more  than  ten  years  after  it  became 

'  aiti"n"°re-°     due,  and  is  barred  by  the  statute  of  lim- 

vivnl  by  now 

promise:  who   itations,  unless  taken  out  of  the  operation 

bound  by.  *■ 

of    the  statute  for  some  of   the    causes 
provided  by  law. 

It  appears  that  A.  B.  Thomas,  the  principal  in  the 
note,  removed  from  this  state  to  the  state  of  Nebraska, 
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some  time  after  the  note  was  executed,  and  that  he  is 
still  a  nonresident  of  this  state,  being  now  a  resident 
of  the  state  of  Oregon.  After  he  left  this  state,  he 
paid  the  interest  on  the  note  for  several  years,  and  in 
a  series  of  letters  written  to  the  plaintiff,  from  the  year 
1882  to  1890,  he  admitted  that  the  note  was  unpaid, 
and  promised  to  pay  the  same.  It  is  claimed  by  the 
appellant  that  these  admissions  are  binding,  not  only 
on  Thomas,  but  upon  Stuart,  the  surety.  The  district 
court  was  of  the  opinion  that  this  claim  of  the  plaintiff 
was  not  well  founded,  and  this  is  the  only  real  question 
in  the  case. 

Section  2539  of  the  Code  is  in  these  words: 
"Causes  of  action  founded  on  contract  are  revived  by 
an  admission  that  the  debt  is  unpaid,  as  well  as  by  a 
new  promise  to  pay  the  same ;  but  such  admission  or 
new  promise  must  be  in  writing,  signed  by  the  party 
to  be  charged  thereby."  The  language  employed  in 
reference  to  the  new  promise  is  explicit.  It  is  abso- 
lutely necessary  that  the  admission  or  new  promise 
must  be  " signed  by  the  party  to  be  charged  thereby.' ' 
The  defendant  did  not  sign  any  of  the  writings  by 
which  he  is  sought  to  be  charged.  This  appears  to  us 
to  be  decisive  of  the  question ;  and  this  is  the  rule  by 
the  great  weight  of  authority,  even  under  statutes 
of  limitation  providing  that  part  payment  will  arrest 
the  operation  of  the  statute.  See  13  Am.  and  Eng. 
Encyclopedia  of  Law,  p.  762.  In  view  of  the  express 
requirement  of  our  statute  that  the  party  to  be  charged 
must  sign  the  instrument,  it  is  unnecessary  to  further 
consider  the  question. 

II.  It  is  provided  by  section  2533  of  the  Code 
that  "the  time  during  which  a  defendant  is  a  non- 

t .  ab8ence    resident  of  the  state  shall  not  be  included 

&fS*£Vrom  in  computing  any  of  the  periods  of  limi- 

denoe-  tation.  above  described."     It  is  claimed 

that  there  was  sufficient  evidence  introduced  on  the 
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trial  to  authorize  the  jury  to  find  that  the  defendant 
was  a  nonresident  of  the  state  for  such  length  of  time 
as  would  obviate  the  effect  of  the  statute.  The  court 
was  of  a  different  opinion,  and  directed  the  jury  to 
return  a  verdict  for  the  defendant.  This  direction  of 
the  court  was  not  erroneous.  There  was  an  entire 
failure  to  show  by  any  evidence  that  the  defendant  has 
at  any  time  since  the  note  became  due  been  a  nonresi- 
dent of  this  state.  It  is  true  he  has  been  out  of  the 
state  on  business  for  brief  periods  of  time,  but  with  no 
purpose  or  intention  of  changing  his  residence. 

We  discover  no  error  in  the  record,  and  the  judg- 
ment is  AFFIRMED. 


1  87    344 
101     419 


Timothy  Brown,  Appellant,  v.  George  Barstow  et  al.f 

Appellees. 


3! 


Streets:  location  op  crossings:  right  op  city  to  determine.  It  is 
the  right  of  a  city  council  to  use  its  discretion  in  constructing  street 
crossings  at  such  places  as  it  may  determine ;  and  where  it  appeared 
that,  on  account  of  a  jog  in  a  street  where  it  intersected  another 
street,  a  crossing  in  course  of  construction  at  right  angles  over  the 
intersected  street  would  terminate  at  one  end  opposite  an  improved 
lot,  and  some  feet  from  the  corner  thereof,  held,  that,  the  owner  could 
not  enjoin  its  construction,  and  demand  that  it  should  be  built  diago- 
nally, so  as  to  terminate  at  the  corner  of  his  lot ;  and  that  no  formal 
action  on  the  part  of  the  city,  authorizing  the  construction  of  such 
crossing,  was  necessary. 

Appeal  from   Marshall   District   Court. — Hon.   J.  L. 
Stevens,  Judge. 

Friday,  January  27, 1893. 

This  is  an  action  in  equity,  by  which  the  plaintiff 
seeks  to  enjoin  the  defendants,  the  city  of  Marshalltown 
and  George  Barstow,  street  commissioner,  from  con- 
structing a  crossing  over  Main  street,  in  said  city.  A 
temporary  injunction  was  granted,  without  notice,  at 
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the  commencement  of  this  suit.  An  answer  was  filed 
by  the  said  city,  and  at  the  same  time  a  motion  was  filed 
to  dissolve  the  temporary  injunction.  The  motion  was 
supported  by  affidavits,'  and  the  plaintiff  filed  cross 
affidavits.  The  motion  was  submitted  to  the  court, 
and  an  order  was  made  dissolving  the  temporary 
injunction.     The  plaintiff  appeals. — Affirmed. 

Brown  &  Miller,  for  appellant. 

B.  F.  Cummins,  for  appellee. 

Rothrock,  J.— The  plaintiff  resides  on  the  south 
side  of  Main  street,  in  Marsh alltown.  The  land  upon 
which  his  residence  is  situated  consists  of  three  contig- 
uous lots  on  the  corner  of  Main  street  and  Fourth 
avenue.  These  streets  cross  each  other,  but  there  is  a 
jog  or  offset,  in  Fourth  avenue.  It  forms  a  junction 
with  Main  street,  on  the  north  side,  in  such  a 
way  that  its  east  line,  extended  from  the  north 
across  Main  street,  intersects  the  south  line  of  Main 
street  about  thirty  feet  east  of  the  corner  of  Fourth 
avenue  and  Main  street,  on  the  south  side.  As  we 
understand  it,  neither  of  said  streets  is  paved.  The 
street  commissioner  of  said  city  was  engaged  in  con- 
structing a  street  crossing  across  Main  street,  on  a  line 
with  the  east  side  of  Fourth  avenue,  from  the  point  of 
intersection  from  the  north.  This  would  make  the 
crossing  on  the  south  side  thirty  feet  east  of  th  e  east 
line  of  South  Fourth  avenue.  The  plaintiff  improved 
the  grounds  upon  which  his  residence  is  situated  a 
number  of  years  since,  and  made  a  home  which  is  worth 
many  thousands  of  dollars.  In  making  the  improve- 
ment he  availed  himself  of  the  provisions  of  the  city 
ordinance,  and  in  accordance  therewith  he  planted  a 
line  of  shade  trees  ten  feet  from  the  line  of  his  lot,  and 
in  the  street.  A  curb  line  was  established  still  further 
out  in  the  street,  and  the  plaintiff  set  plank  curbing, 


Digitized  by  VjOOQIC 


346  Brown  v.  Barstow.  [87  Iowa 

and  filled  in  the  space  between  the  street  and  the  side- 
walk with  earth,  and  made  a  park  gr  grass  plat  from 
the  curb  line  to  the  sidewalk.  His  complaint  is  that, 
as  his  grounds  are  not  enclosed  by  a  fence,  a  street  cros- 
sing abutting  against  the  grass  plat,  thirty  feet  from  the 
corner,  will  not  only  destroy  the  grass  in  the  narrow 
park,  but  will  induce  travel  across  the  corner  of  his 
grounds  as  a  short  cut,  and  that  the  making  of  said 
crossing  will  destroy  one  of  his  shade  trees.  In  the 
order  dissolving  the  injunction,  provision  was  made 
that  the  shade  trees  should  not  be  destroyed. 

The  plaintiff  insists  that,  if  any  crossing  is  made, 
it  should  be  constructed  diagonally  across  the  street,  so 
as  to  intersect  the  street  at  the  corner.  It  appears  to  us 
that  the  location  of  the  crossing  was  a  matter  within 
the  discretion  of  the  city  council,  and  that  courts  can 
not  interfere  with  or  control  that  discretion,  except  in 
case  of  want  of  authority,  or  for  fraud  or  oppression ; 
and  it  is  within  the  discretion  of  the  city  council  to 
determine  when,  and  at  what  points,  street  crossings 
shall  be  constructed.  Morrison  v.  Hershire,  32  Iowa,  271 ; 
City  of  Burlington  v.  Quick,  47  Iowa,  222;  Brewster  v. 
City  of  Davenport,  51  Iowa,  427;  Coates  v.  City  of 
Dubuque,  68  Iowa,  5&0.  The  fee  title  in  the  land  in  the 
street  is  in  the  city,  and  it  has  the  right  to  devote  the 
whole  width  of  it  to  public  travel.  But  where  a  policy 
is  adopted  by  which  part  of  the  width  of  residence 
streets,  outside  of  the  sidewalk,  is  devoted  to  parks  or 
grass  plats  or  shade  trees,  and  property  owners  improve 
their  property  and  locate  their  buildings  with  reference 
thereto,  it  may  be  that  there  is  a  right  in  the  owners  of 
property  to  insist  on  maintaining  that  policy.  But  we 
have  no  such  question  in  this  case.  It  is  the  right  of 
the  city  council  to  use  its  discretion  in  constructing 
street  crossings  at  such  places  as  they  may  determine. 
In  case  of  a  long  block,  we  think  this  right  to  make 
crossings  may  not  be  restricted  to  the  intersection  of 
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streets.  In  the  case  at  bar,  we  think  it  was  the  right  of 
the  city  to  construct  the  crossing  across  the  curb  line, 
and  over  the  grass  plat  to  the  sidewalk.  By  so  doing 
there  would  be  a  walk  over  the  grass  plat  in  the  street, 
and  it  may  be  travelers  would  be  inclined  to  cross  over 
the  corner  of  plaintiff's  grounds.  But  that  could  be 
prevented  by  the  erection  of  a  light  barrier  around  the 
corner.  We  discover  no  ground  for  holding  that  the 
city  council  abused  the  discretion  reposed  in  it,  or  that 
the  members  thereof  were  actuated  by  any  but  proper 
motives. 

It  appears  that  the  crossing  was  in  course  of  con- 
struction in  pursuance  of  a  resolution  of  the  city 
council.  There  is  evidence  from  which  it  appears  that 
the  word  "west"  was  intendedin  the  resolution,  instead 
of  "east,"  so  that  the  crossing  would  be  on  the  other 
side  of  Fourth  avenue.  The  word  was  afterward 
changed  by  the  city  recorder.  The  question  is  made  by 
the  appellant  that  no  resolution  was  passed,  authorizing 
the  crossing  now  in  question.  The  fact  is  that  the  city, 
by  its  officer,  was  actually  engaged  in  constructing  the 
crossing  when  the  injunction  was  issued.  There  is  no 
formal  action  necessary  to  authorize  the  construction  of 
street  crossings,  and  the  fact  that  the  city,  by  its  answer 
and  motion  to  dissolve  the  injunction,  asserted  the  right 
to  make  the  crossing,  is  a  sufficient  showing  that  the 
act  complained  of  was  authorized  by  the  city  council. 

This  disposition  of  the  case  renders  it  unnecessary 
to  determine  other  questions  discussed  by  counsel.  The 
order  dissolving  the  injunction  is  affirmed.  x 


Phelps,   Dodge    &   Palmer  Company,  Appellee,  v.    g  "i| 
Adelaide  Greenbaum,  Administratrix, 
Appellant. 

Estates  of  Decedents :  claims  of  third  class:  time  for  proving. 
If  a  claim  against  the  estate  of  a  decedent  is  filed  with  the  clerk  of 
the  district  court  within  six  months  after  the  first  publication  of  the 
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notice  of  the  appointment  of  an  administrator,  it  is  a  claim  of  the 
third  class,  regardless  of  the  time  when  notice  of  the  hearing  thereon 
is  served  upon  the  administrator. 


Appeal  from  Howard  District  Court. 

Judge. 


-Hon.  L.  0.  Hatch, 


Saturday,  January  28,  1893. 

This  is  a  proceeding  in  probate  to  establish  a  claim 
against  the  estate  of  a  person  deceased.  From  an 
order  allowing  the  claim  as  one  of  the  third  class,  the 
administratrix  appeals. — Affirmed. 

E.  T.  Reid,  for  appellant.    • 

No  appearance  for  appellee. 

Robinson,  C.  J. — L.  Greenbaum,  a  resident  of 
Howard  county,  died  on  the  tenth  day  of  January,  1891. 
Adelaide  Greenbaum  was  appointed  administratrix  of 
his  estate  and  caused  the  first  publication  of  the  notice 
of  her  appointment  to  be  made  on  the  twenty-ninth  day 
of  the  month  named.  The  assets  of  the  estate  amounted 
to  but  four  thousand,  three  hundred  dollars,  while 
claims  of  the  third  class,  exclusive  of  that  of  plaintiff, 
and  including  one  of  the  administratrix,  have  been  filed 
against  it  to  the  amount  of  more  than  eighteen  thousand 
dollars.  On  the  twenty-fourth  day  of  March,  1891, 
the  plaintiff  filed  in  the  office  of  the  clerk  of  the  dis- 
trict court  of  Howard  county  a  duly  verified  claim 
against  the  estate  for  the  sum  of  two  hundred  and 
twenty-three  dollars  and  twenty-five  cents,  but  no 
action  was  taken  thereon  and  no  notice  thereof  was 
given  until  the  twenty-first  day  of  September,  1891. 
On  that  day  a  notice  of  the  claim,  with  a  copy  thereof, 
was  served  on  her,  and  she  was  informed  that  it  would 
be  brought  on  for  a  hearing  at  the  term  of  court  which 
commenced  on  the  fifth  day  of  the  next  month.     She 
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appeared  in  court  in  response  to  the  notice,  and  objected, 
as  administratrix,  and  in  her  own  right,  to  an  allowance 
of  the  claim  as  other  than  one  of  the  fourth  class,  on 
the  ground  that  notice  thereof  had  not  been  given  her, 
as  administratrix,  within  six  months  from  the  first 
publication  of  the  notice  of  her  appointment.  Her 
objections  were  disregarded,  and  the  claim  was  allowed 
as  one  of  the  third  class.  Of  that  ruling  she  complains. 
The  statute  provides  for  the  payment  of  the 
expenses  of  administration,  the  charges  of  the  last  sick- 
ness and  funeral  of  the  deceased,  and  an  allowance  by 
the  court  for  the  maintenance  of  his  widow  and  his 
minor  children.  Section  2420  of  the  Code  provides 
that  "other  demands  against  the  estate  are  payable  in 
the  following  order:  First,  debts  entitled  to  prefer-, 
ence  under  the  laws  of  the  United  States ;  second,  pub- 
lic rates  and  taxes ;  third,  claims  filed  within  six  months 
after  the  first  publication  of  the  notice  given  by  the 
executors  of  their  appointment;  fourth,  all  other  debts; 
fifth,  legacies.7 '  It  will  be  noticed  that  the  claim  of 
the  plaintiff  was  filed  within  the  time  required  to  make 
it  one  of  the  third  class,  but  notice  thereof  was  not 
given  to  the  administratrix  until  after  that  time.  The 
question  we  are  required  to  determine  is,  whether  the 
failure  to  give  notice  of  the  claim  within  six  months 
after  the  first  publication  of  the  notice  of  the  appoint- 
ment of  the  administratrix  given  by  her,  prevents 
the  claim  from  being  treated  as  one  of  the  third  class. 
Section  2408  of  the  Code  provides  that  claims  against 
the  estate  of  a  decedent  shall  be  clearly  stated,  sworn 
to,  and  filed,  and  ten  days'  notice  of  the  hearing  thereof, 
accompanied  by  a  copy  of  the  claim,  shall  be  served  on 
one  of  the  executors  in  the  manner  required  for  com- 
mencing ordinary  proceedings,  unless  the  same  have 
been  approved  by  the  administrator,  in  which  case  they 
may  be  allowed  by  the  clerk  without  said  notice.  The 
notice  provided  for  by  this  section  has  no  effect  in  deter- 
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mining  the  class  to  which  a  claim  belongs,  but  is 
required,  when  the  claim  has  not  been  approved  by  the 
administrator,  to  entitle  the  claimant  to  a  hearing,  and 
an  allowance  of  the  claim.  The  class  to  which  it 
belongs,  if  of  either  the  third  or  fourth,  is  fixed  by  the 
time  of  filing,  and  not  by  the  notice  given.  Claims  of 
<  the  fourth  class  must  not  only  be  filed,  but  they  must 
be  proved,  within  twelve  months  of  the  giving  of  the 
notice,  unless  they  fall  within  the  excepted  cases  pro- 
vided for  by  the  statute,  or  they  will  be  barred.  Code, 
section  2421 ;  Willcox  v.  Jackson,  51  Iowa,  298.  But 
the  failure  to  prove  claims  of  the  third  class  during  the 
time  in  which  they  may  be  filed  does  not  bar  them. 
The  statute  provides  for  notice  of  a  hearing,  but  does 
not  fix  the  time  within  which  it  must  be  given.  Godes 
v.  JHassen,  81  Iowa,  198.  A  failure  to  give  the  notice 
during  the  time  allowed  in  which  to  file  the  claim  does 
not  have  the  effect  to  transfer  it  to  another  class,  nor 
to  defeat  it. 

In  Noble  v.  Morrey,  19  Iowa,  509,  it  was  said  that 
the  proof  or  establishment  of  a  claim  of  the  third  class 
during  the  time  within  which  it  must  be  filed  was  not 
necessary,  but  that  it  became  a  claim  of  that  class  by 
filing,  if  finally  established.  It  is  true  that  nothing 
was  said  in  that  case  in  regard  to  notice,  but  it  contains 
nothing  to  indicate  that  notice  was  regarded  as  neces- 
sary to  constitute  a  claim  filed  one  of  the  third  cl$ss. 
On  the  contrary,  the  court  said  that  the  filing  advises 
the  administrator  that  the  claim  is  made,  and  he  must 
regulate  his  disbursement  of  the  assets  accordingly. 
In  Smith  v.  McFadden,  56  Iowa,  482,  it  was  held,  in 
effect,  that  a  notice  was  not  essential  to  constitute  a 
claim  filed  within  the  statutory  period  of  six  months 
one  of  the  third  class;  that  the  administrator  must 
take  notice  of  all  claims  filed,  without  the  service  of 
notice;  that,  where  he  fails  to  approve  the  claim,  it  is 
denied  by  operation  of  law;    and  that  before  it  can  be 
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adjudicated,  a  notice  of  the  hearing  thereof  must  be 
given.  The  claim  in  controversy  in  that  case  was  filed, 
and  a  part  thereof  approved,  within  six  months  from 
the  time  of  the  appointment  of  the  administrator,  and 
it  is  said  that  the  question  we  are  now  required  to  deter- 
mine was  not  in  the  case  for  the  reason  that  the  admin- 
istrator had  actual  notice  of  the  claim  as  filed.  That 
would  be  true,  if  the  only  object  of  the  notice  was  to 
inform  the  administrator  that  a  claim  against  the  estate 
had  been  filed ;  but  the  notice  required  by  statute  is 
not  of  the  filing,  but  "of  the  hearing"  of  the  claim, 
that  a  defense  thereto  may  be  made,  if  deemed  advisa- 
ble, and  an  adjudication  had.  We  have  not  over- 
looked the  fact  that  the  conclusions  we  announce  in 
this  case  are  in  conflict  with  a  part  of  what  was  said  in 
Ashton  v.  Miles,  49  Iowa,  56-i.  But,  so  far  as  the  con- 
flict extends,  that  case  was  practically  overruled  by  the 
case  of  Smith  v.  McFadden,  supra,  and  can  not  now  be 
regarded  as  an  authority. 

The  order  of  the  district  court  is  affirmed. 


Chables  Andregg,  Appellee,  v.  Sam  Bbunskill  et  alif 

Appellants. 

1.  Chattel  Mortgages:  description  op  property:  sufficiency. 
The  settled  rule  in  this  state  in  relation  to  chattel  mortgage  descrip- 
tions is,  that  they  will  be  held  sufficient  only  when  they  enable  third 
persons,  aided  by  inquiries  which  the  instrument  itself  indicates  and 
directs,  to  identify  the  property.  Accordingly,  a  description  in  the 
following  words:  "Fourteen  steers  one  year  old,  crop  off  left  ear, 
and  slit  in  same  ear;  four  heifers  one  year  old,  marked  on  ear  as 
above  steers,*'  is  insufficient,  not  being  aided  by  any  statement  as  to 
the  location  or  ownership  of  the  property  when  the  mortgage  was 
executed. 

2.   :  :  :  question  for  court.     The  question  of  the 

sufficiency  of  the  description  in  a  mortgage,  to  render  it  competent 
evidence,  is  one  for  the  court. 
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Appeal  from  Plymouth    District   Court. — Hon.  F.  R. 
Gaynor,  Judge. 

Saturday,  January  28, 1893. 

Action  to  recover  the  value  of  mortgaged  chattel 
property.  There  was  a  judgment  for  the  plaintiff  and 
the  defendants  appeal. — Reversed. 

Ira  T.  Martin,  for  appellants. 

Argo,  McDuffie  &  Reichmann,  for  appellee. 

Granger,  J. — I.  John  Beyer  made  to  the  plain- 
tiff a  mortgage  on  certain  personal  property.  He  after- 
i.  chattel  mort-  wards  sold  the  property  to  the  defendants, 
f*fpti'on  oi  and  this  action  is  for  the  value  thereof, 
sufficiency.  because  of  a  wrongful  conversion.  The 
plaintiff  at  the  trial  offered  in  evidence  the  mortgage, 
and  an  objection,  which  was  overruled,  presents  the 
question  of  the  sufficiency  of  the  description  in  the 
mortgage  to  impart  constructive  notice.  The  descrip- 
tion is  in  these  words:  "Fourteen  steers  one  year  old, 
crop  off  left  ear,  and  slit  in  same  ear;  four  heifers  one 
year  old,  marked  on  ear  as  above  steers." '  It  has  long 
been  the  settled  rule  of  this  state,  in  chattel  mortgage 
descriptions,  that  they  will  be  sufficient  if  they  will 
enable  third  persons,  aided  by  inquiries  which  the 
instrument  itself  indicates  and  directs,  to  identify  the 
property.  This  rule  is  announced  in  Smith  v.  McLean, 
24  Iowa,  322,  and  it  has  been  many  times  repeated. 
Many  mortgage  descriptions  have  been  subjected  to  the 
test  of  this  rule,  and  their  validity  thereby  determined. 
It  will  be  noticed  that  the  description  quoted  is  not 
aided  by  any  statement  as  to  the  location  or  ownership 
of  the  property  when  the  mortgage  was  executed.  The 
importance  of    such  statements  to  aid  what  may  be 
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called  doubtful  descriptions  have  been  noticed  by  this 
court  and  we  will  refer  briefly  to  some  of  them. 

In  Bhutasel  v.  Stephens,  68  Iowa,  627,  "all  my 
stock  hogs,  being  forty,  more  or  less,  with  the  pigs  now 
with  them,"  is  held  sufficient.  The  balance  of  the 
description  in  the  same  mortgage  is  held  insufficient, 
being,  in  part:  "One  span  of  colts,  three  years  old; 
one  gray,  one  bay."  This  is  certainly  as  definite  a 
description  as  the  other,  except  that  it  does  not  appear 
to  whom  they  belonged.  The  same  may  be  said  of  the 
following  in  the  same  mortgage.  "One  brindle  cow  six 
years  old,  and  one  cow  four  years  old,  with  calf  with 
her,  blind  in  one  eye.  One  roan  cow  six  years  old." 
It  is  said  in  the  opinion,  *  speaking  of  the  mortgage 
description,  and  holding  that  it  did  not  describe 
the  property  in  such  manner  as  to  enable  third  parties, 
by  inquiring,  to  identify  it,  that  "it  makes  no  refer- 
ence to  the  ownership  of  the  property,  nor  does  it  refer 
to  its  location." 

In  Wells  v.  Wilcox,  68  Iowa,  708,  the  description 
was  general,  as  horses, buggies,  etc.,  and  the  possession 
was  stated  in  the  mortgagor.  The  description  was  held 
sufficient,  the  court  saying:  "It  plainly  shows  that 
the  property  was,  fahen  the  mortgage  was  executed,  in 
the  possession  of  the  mortgagor,  in  Hardin  county." 
In  the  same  case,  speaking  of  cases  in  which  descriptions 
have  been  held  insufficient,  it  is  said,  they  "failed  to 
direct  inquiiy  for  the  identification  of  the  property,  by 
omitting  to  show  in  whom  the  possession  of  the  prop- 
erty was  when  the  mortgage  was  executed,  or  gave  no 
means  of  identification,  further  than  the  bare  statement 
of  the  species  of  the  property,  or  its  kind,  with  marks 
that  would  well  apply  to  other  property,"  The  marks 
described  in  the  mortgage  in  this  case  could  well  apply 
to  other  cattle  of  the  same  age,  and,  as  showing  the 
fact,  it  may  be  said  that  the  mortgagor  had  many  other 
cattle  with  the  same  mark,  and  they  were  being  sold 
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from  time  to  time,  and  they  mortgage  would  not  so  aid 
an  inquiry  as  to  enable  a  third  party  to  distinguish  the 
cattle  in  question  from  others.  If  the  mortgage  indi- 
cated their  location  or  ownership  at  a  particular  time, 
the  advantages  in  the  way  of  inquiry  would  be  readily 
seen. 

In  Warner  v.  Wilson,  73  Iowa  719,  the  cattle  were 
separately  described  by  color,  age  and  name;  and  this 
court  held  the  description  insufficient,  because  of  "no 
statement  as  to  the  present  or  past  ownership  of  the 
property,  nor  of  the  place  where  it  is  now  or  has  been 
kept." 

It  is  hardly  necessary  to  pursue  the  thought 
further.  Any  yearling  steers  or  heifers  with  a  crop  and 
slit  in  the  left  ear,  no  matter  how,  when  or  where 
made,  would  come  within  the  description  of  this  mort- 
gage, and  no  matter  where  they  were,  or  who  was  the 
owner.  We  have  held  that  no  presumption  of  owner- 
ship arises  from  the  execution  of  the  mortgage.  Ever- 
ette  v.  Brown,  64  Iowa,  420;  Warner  v.  Wilson,  supra. 
We  regard  the  description  in  the  mortgage  as  insuffi- 
cient. 

II.  It  is  said  by  the  appellee  that  the  question  of 
the  sufficiency  of  the  description  is  one  for  the  jury,  and 

. reference  is  made  to  Peterson  v.  Foli,  67 

<£SrtIon'or  Iowa,  402.  The  point  of  that  case  is  mis- 
apprehended. Where  the  description  in 
the  mortgage  is  sufficient  to  authorize  it  in  evidence, 
the  question  of  the  identity  of  the  property  claimed 
with  that  described  in  the  mortgage  is  a  question  for 
the  jury.  The  question  of  the  sufficiency  of  the 
description  in  a  mortgage,  to  render  it  competent  evi- 
dence, is  for  the  court. 

III.  It  is  urged  that  by  a  demurrer  to  the  petition 
the  question  of  the  sufficiency  of  the  description  was 
determined  adversely  to  the  defendants,  after  which 
they  answered,  and   thereby   waived  the   objectiQn. 
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Neither  the  original  nor  the  amended  abstract  shows 
that  a  demurrer  was  interposed  to  the  petition,  and 
hence  we  cannot  consider  the  point. 

With  our  holding  that  the  mortgage  is  invalid  as 
to  third  parties,  it  is  not  necessary  to  consider  other 
questions  presented.    Reversed. 


The  State  op  Iowa  ex  rel.  Anna  Clifton,  Appellee,  v. 
Walter  Granger,  Appellant. 

1.  Bastardy:  evidence  of  paternity.  In  a  proceeding  under  the 
bastardy  act,  the  prosecutrix  was  asked,  on  cross-examination, 
whether,  about  sixteen  months  prior  to  the  time  the  child  was  begot- 
ten, she  did  not  go  into  a  barn,  between  two  and  three  o'clock  in  the 
morning,  with  a  certain  unmarried  man.  Held,  that  the  question  was 
properly  excluded,  in  the  absence  of  any  evidence,  adduced  or  prom- 
ised, to  show  that  the  man  referred  to  was  acquainted  with  the  pros- 
ecutrix, and  that  his  acquaintance  continued  up  to  the  time  the  child 
was  begotten,  from  which  a  presumption  might  arise  that  he  was  the 
father  of  it. 

2.  :  flight  AS  evidence  of  paternity.    The  flight  of  one  who 

might  be  the  father  of  a  bastard  child,  but  who  is  not  accused 
thereof,  is  no  evidence  that  he  is  its  father,  and  it  is  not  admissible 
on  behalf  of  another,  who  is  the  defendant  in  a  bastardy  proceeding, 
to  raise  a  presumption  against  his  own  guilt. 

3.  Special  Interrogatories:  duty  to  submit.  The  court  is  not 
required  to  submit  to  the  jury  special  interrogatories  which  do  not 
call  for  a  finding  of  ultimate  facts. 

Appeal  from  Harrison  District  Court. — Hon.  (Jeobge  W. 
Wakefield,  Judge. 

Satubday,  Januaby  28, 1893. 

Pbooeeding  under  the  bastardy  act.  From  a  ver- 
dict of  guilty,  and  a  judgment  for  maintenance,  the 
defendant  appeals. — Affirmed. 
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S.  H.  Cochran,  for  appellant. 

John  Y.  Stone,  Attorney  General,  John  A.  Berry, 
County  Attorney,  and  Joe  H.  Smith,  for  appellee. 

Kinne,  J. — I.     Anna  Clifton  is  the  mother  of  a 

bastard  child  born  July  22,  1890.     The  jury  found  that 

i.  bastardy:        the  defendant  was  the  father  of  said  child, 

£It2rany.°       and  the  usual  order  for  its  maintenance 

by  the  defendant  was  made. 

On  cross-examination  the  complainant  was  asked 
this  question :  "Did  you  go  into  a  barn,  between  two 
and  three  o'clock  in  the  mohring,  in  the  month  of 
August,  1888,  with  an  unmarried  man  by  the  name 
of  Mike  Goodwin? "  An  objection  was  sustained  to 
the  question  as  immaterial.  The  defendant  claims  the 
question  was  material,  and  relies  on  State  v.  Bone,  79 
Iowa,  606;  State  v.  Karver,  65  Iowa,  53;  State  v. 
Woodworth,  65  Iowa,  141. 

In  the  first  case  cited,  it  had  been  shown  that  one 
Damon,  with  whom  the  prosecutrix,  years  before,  had 
a  marriage  engagement,  was  in  her  company  just  prior 
to  the  time  she  alleged  the  child  was  begotten.  She 
was  then  asked  if  seven  Or  eight  years  before  she  was 
with  Damon  at  a  hotel,  locked  in  a  room.  The  testi- 
mony was  excluded,  and  this  court  held  it  error.  The 
holding  was  based  on  the  facts  of  the  renewal  of  the 
intimacies  just  prior  to  the  conception  of  the  child.  In 
the  Karver  case  certain  testimony  touching  the  com- 
plainant's leaving  the  defendant's  house  on  account  of 
imprudent  acts  with  another  man  was  erroneously 
excluded;  the  court  holding  that  the  circumstances 
were  such  as  not  to  preclude  the  possibility  that  the  per- 
son referred  to  was  the  father  of  the  child.  In  the 
Woodworth  case  it  appeared  that  the  prosecutrix  was 
the  mother  of  two  bastard  children,  and  she  was  asked 
who  was  the  father  of  the  first  one.     It  was  held  error 
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not  to  permit  the  witness  to  answer  the  question.  The 
fact  that  she  had  had  intercourse  once  with  another 
man  than  the  accused  was  proper  to  be  shown,  as  a 
circumstance  in  corroboration  of  the  defendant;  espec- 
ially so,  if  it  be  shown  that  this  other  man's  intimacies 
and  opportunities  continued  until  the  child  was  begot- 
ten. 

A  careful  examination  of  those  cases  clearly  shows 
that  the  facts  in  each  were  widely  different  from  those 
in  the  case  at  bar.  In  this  case  it  is  not  shown  that 
the  prosecutrix  was  acquainted  with  Goodwin,  or  ever 
saw  him.  There  is  no  evidence  that  such  a  man  had 
an  existence,  in  fact.  The  circumstance  inquired  about 
occurred,  if  at  all,  nearly  sixteen  months  prior  to  the 
time  the  child  was  begotten;  and  no  evidence  is 
adduced,  and  none  promised,  to  show  that  Goodwin 
was  acquainted  with  Anna  Clifton,  and  that  his 
acquaintance  continued  up  to  the  time  her  child  was 
begotten,  from  which  a  presumption  might  arise  that 
Goodwin  was  the  father  of  it.  Counsel  say  that  Good- 
win lived  near  the  prosecutrix,  and  had  better  oppor- 
tunities for  intercourse  with  her  than  defendant  had. 
We  fail  to  find  anything  in  the  record  showing  where 
he  lived,  or  that  he  ever  knew  the  prosecutrix.  Under, 
the  facts  disclosed  in  the  record,  the  testimony  was 
properly  excluded.  Masters  v.  Marsh,  19  Neb.  458,  27 
N.  W.  Rep.  438. 

II.  It  is  insisted  that  the  court  erred  in  excluding 
the  testimony  of  Mrs.  Granger  touching  the  reason  why 
2.  — -.flight as     one  Taylor, who  was  working  at  Granger's 

paternity.  and  who  defendant  claimed  was  intimate 
with  prosecutrix,  had  left  her  place.  These  questions 
do  not  indicate  to  what  time  they  related,  nor  do  we 
think  that  flight,  in  such  a  case,  is  any  evidence  of 
guilt.     Hopkins  v.  Mathias,  66  Iowa,  335. 

III.  Error  is  also  assigned  on  the  court's  refusal 
to  submit  special  interrogatories  asked  by  the  defend- 
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8.  spbciai,  inter-  an*  to  the  jury.  We  can  not  set  these 
dmy.^cf4681  out,  but  each  and  all  of  them  were  prop- 
submit.  erjy  refuse(j      They  did  riot  ask  for  ulti- 

mate facts.     Kinne,  Pleading,  Practice  &  Forms,  sec- 
tion 550. 

IV.  We  have  carefully  examined  the  instructions 
asked  and  refused,  and  those  given,  and  discover  no 
error.  We  think,  also,  that  the  evidence  fully  sus- 
tained the  verdict.    Affirmed. 


(Jreen  Brothers,  Appellees,  v.  Northwestern  Live 
Stock  Insurance  Company,  Appellant. 

1.  Live  Stock  Insurance :  conditions  of  policy:  forfeiture.  A 
policy  insuring  the  life  of  a  horse  provided  that,  in  case  of  sickness  or 
accident  to  the  horse  the  holder  of  the  policy  should  at  once  notify 
the  company,  or  its  nearest  agent,  of  such  sickness  or  accident.  The 
horse  was  taken  sick  with  "pink  eye."  the  symptoms  of  which 
disease  were  manifested  by  stiffness  and  swelling  in  his  limbs.  After 
that,  and  up  to  the  time  of  his  death,  which  occurred  on  tjie  eighth 
day  thereafter,  his  eyes  were  much  swollen,  and  watered,  and  were 
of  a  pinkish  color,  and  his  breathing  was  hard,  but  the  holder  of  the 
policy  failed  to  notify  the  company  or  its  agent.  Held,  that  the 
policy  was  forfeited. 

2.    :    FAILURE  TO  PAY   PREMIUM    NOTE:    WAIVER.      Such  a  policy   is 

forfeited  by  a  failure  to  pay  a  premium  note  when  due,  and  the  for- 
feiture will  not  be  waived  by  the  insurance  company's  subsequent 
acceptance  of  payment,  at  a  time  when  the  horse  is  sick,  notice  of 
which  fact  is  withheld  from  the  company. 

3.    :     FORFEITURE:     WAIVER    BY     ACCEPTING    PREMIUM.      Where    a 

policy  on  the  life  of  a  horse  was  already  forfeited  at  the  time  of  its 
death,  and  the  company,  ignorant  of  its  death,  accepted  payment  of 
a  premium  note  subsequently  falling  due,  but  returned  the  money  in 
a  reasonable  time  after  learning  of  the  death,  held,  that  the  forfeiture 
was  not  thereby  waived. 

i.jl  Appeal  from    Clayton   District    Court. — Hon.    L.    0. 

|-  Hatch,  Judge. 

5  :,j 

t.  i  Saturday,  January  28, 1893. 
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Action  at  law  upon  a  policy  insuring  one  A.  V. 
Lewis  against  the  loss  by  death,  caused  by  disease  or 
accident,  of  a  certain  bay  stallion.  There  was  a  trial 
by  jury,  and  a  verdict  and  judgment  for  the  plaintiffs. 
The  defendant  appeals. — Reversed. 

Kauffman  &  Guernsey  and  J.  E.  Corlett,  for  appel- 
lant. 

Ainsworth  db  Hobson  and  J.  Larfein,  for  appellees. 

Eothrock,   J. — I.     The  policy    upon   which  the 

suit   is  founded  was  issued  to  A.  V.    Lewis  on  the 

twenty-second    day    of   May,    1889.     It 

"  insurance:       insured  Lewis  for  one  year  against  loss  by 

condition^  _  _  _/  J 

of  policy:         death,  caused    by    disease    or    accident, 

forfeiture.  •* 

occurring  to  a  bay  stallion.  The  amount 
of  the  insurance  was  seven  hundred  dollars,  and  it 
was  provided  in  the  policy  that  the  loss,  if  any,  should 
be  paid  to  Green  Bros.,  as  their  interest  might  appear. 
The  stallion  died  from  disease  on  the  twenty-second 
day  of  July,  1889,  and  on  the  fifteenth  day  of  January, 
1890,  Lewis  assigned  the  said  policy  to  the  plaintiffs. 

One  defense  to  the  policy  is  founded  upon  a  clause 
therein,  which  is  as  follows:  "That  the  said  assured 
has  agreed  and  is  required  to  use  all  due  diligence, 
precaution,  and  care  in  use,  and  for  the  safety,  health, 
and  preservation  of  said  live  stock,  and,  in  case  of 
sickness  or  accident,  the  holder  of  this  policy  agrees  to 
promptly  summon  to  his  aid  the  best  veterinary 
surgeon  to  be  had  in  the  vicinity,  or,  if  none  can  be 
had,  to  otherwise  provide  the  best  available  care  and 
attention ;  otherwise  this  insurance  shall  be  void ;  and 
he  shall  at  once  notify  this  company  or  its  nearest 
agent  of  the  fact  of  such  sickness  or  accident."  The 
stallion  became  sick  on  the  fourteenth  day  of  July, 
1889,  with  a  disease  known  as  "pink  eye/?  the  syrnp- 
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toms  of  which  disease  were  manifested  by  stiffness  in 
his  limbs.  After  that,  and  up  until  his  death,  his 
eyes  were  swollen  and  watered,  and  were  of  a  pinkish 
color.  His  legs  and  chest  were  also  swollen.  On  fhe 
day  the  horse  was  taken  sick,  a  veterinary  surgeon  was 
summoned  to  attend  him.  He  was  called  from  a  dis- 
tance of  about  six  miles.  He  examined  the  animal, 
and  prescribed  for  him,  and  left  with  the  understanding 
that  he  was  to  return.  He  did  returnfour  days  after- 
wards, and  gave  no  prescription,  because  he  thought 
the  horse  was  better. 

Under  the  terms  of  the  policy,  if  the  insured 
failed  to  comply  with  the  provisions  requiring  notice  of 
sickness  or  accident,  there  could  be  no  recovery  for  the 
death  of  the  horse ;  and  it  is  conceded  that  no  notice 
of  the  sickness  was  given.  The  court  instructed  the  jury 
upon  this  feature  of  the  case,  as  follows:  "The  policy 
insures  against  loss  by  death,  caused  by  sickness  or  acci- 
dent ;  and  any  illness  or  accident  of  such  a  characterthat 
no  danger  of  death  is  thereby  suggested  to  the  assured, 
as  a  reasonable  man,  is  not  the  sickness  or  accident  con- 
templated by  this  stipulation.  But  if  this  illness  or  acci- 
dent is  of  such  a  character  as  to  indicate  to  the  assured, 
as  a  man  of  ordinary  reason,  that  such  illness  or  acci- 
dent endangers  the  life  of  the  animal,  the  stipulation 
under  consideration  would  require  notice  of  such  sick- 
ness or  accident  to  be  given  to  the  company  or  its  agent.' ' 
In  our  opinion,  this  direction  to  the  jury  was  erroneous, 
when  applied  to  the  undisputed  facts  of  the  case.  It 
is  not  our  purpose  to  review  the  evideuce.  The  fact  is 
undisputed  that  the  horse  was  sick  and  diseased  on  the 
fourteenth  day  of  the  month.  There  were  unmis- 
takable evidences  of  disease  from  that  day  until  the 
day  he  died.  It  is  true  that  the  condition  of  the  horse 
was  better  a  day  or  two  before  he  died.  But  the  evi- 
dence of  disease  was  plainly  manifest  from  the  day  it 
was  discovered  until  its  fatal  termination.    It  was  not 
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the  case  of  a  mere  scratch  by  way  of  accident,  or  of  a 
mere  slight  attack  of  colic,  or  the  like.  It  was  a 
marked  disease,  which  continued  for  more  than  a  week, 
and  then  terminated  fatally:  It  was  stated  in  the 
proofs  of  loss  that  the  horse  was  taken  sick  on  the 
fourteenth  day  of  July,  1889,  and  that  he  died  on 
the  twenty-second  day  of  that  month;  that  he  was 
taken  by  "stiffness  and  swollen  legs,"  and  his  eyes 
"were  much  swollen,  and  pink  color,  with  hard  breath- 
ing, with  eyes  running  water."  It  appears  to  us  that 
under  such  a  state  of  facts  there  was  no  question 
which  the  plaintiffs  were  entitled  to  have  submitted  to 
the  jury.  The  provision  of  the  policy  under  consid- 
eration is  absolute.  It  is  the  contract  which  the  par- 
ties made,  and  are  required  to  perform,  and  it  can  not 
be  explained  away  or  evaded  by  releasing  one  of  the 
parties  from  the  observance  of  its  plain  provisions. 

II.     Another  defense  interposed  is  founded  upon 
an  alleged  suspension  of  the  policy  by  reason  of  non- 
payment of  premium.     At  the  time  the 

2.  :  failure  to    \     J  «.      ,     -,     T 

pay  premium    insurance  was  effected,  Lewis  gave  to  the 

note:  waiver.  7  ° 

defendant  his  promissory  note  for  the  sum 
of  eighteen  dollars,  payable  on  the  first  day  of  July, 
1889.  *  The  defendant  duly  notified  him  of  the  time 
when  said  note  would  become  due.  The  note  was  not 
paid  when  it  became  due.  On  the  fifteenth  day  of 
July,  1889,  Lewis  transmitted  the  money  to  the  defend- 
ant in  payment  of  the  note,  and  gave  no  notice  that 
the  horse  was  then  sick.  There  is  no  question  that  the 
failure  to  pay  the  note  suspended  the  policy.  The 
defendant  claims  that  the  acceptance  of  the  money  in 
payment  of  the  note,  in  ignorance  of  the  fact  that  the 
horse  was  then  sick,  did  not  revive  the  policy.  The 
court  instructed  the  jury  that  if  the  horse  was  then 
"sick,  in  such  sense  that  it  was  the  duty  of  the  assured 
to  notify  the  company  of  such  sickness,  and  the  assured 
in  sending  the  money,  intentionally  concealed  the  fact 
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of  the  sickness  of  the  horse,  such  payment  would  not 
revive  the  policy."  In  view  of  the  fact  that  we  have 
found  that  the  company  should  have  had  notice  of  the 
sickness,  this  instruction*  was  not  authorized  by  any 
evidence  in  the  case. 

III.     There  was  another    premium    note,   which 
became  due  after  the  horse  died.     The  assured  for- 

8  .  forfe!t-      warded  the  money  to  the  company  to  pay 

2coepTingerby  this  note,  and  it  was  received  and  retained 
premium.  £or  a  ^me,  when  it,  and  the  money 
received  on  the  note  which  was  not  paid  when  due', 
were  tendered  to  the  assured.  It  is  claimed  in  behalf 
of  the  plaintiffs  that  the  defendant  thereby  waived  the 
right  to  set  up  the  defenses  upon  which  it  relies  in  this 
case.  The  court  instructed  the  jury  that,  if  the 
assured  forfeited  his  rights  under  the  policy  in  the 
manner  alleged  by  the  defendant,  the  receipt  and  reten- 
tion of  this  money  is  not  a  waiver  of  the  defendant's 
right  to  take  advantage  of  such  failure  in  this  action. 
As  we  have  found  that  the  assured  had  forfeited  his 
rights,  there  could  be  no  waiver.  The  policy  was  sus- 
pended for  nonpayment  of  the  premium  note  which 
became  due  July  1,  1889,  and  it  was  not  revived  by  a 
payment  received  by  the  company  when  the  horse  was 
sick,  and  in  ignorance  of  the  sickness.  It  is  true  the 
money  which  was  paid  on  both  notes  was  afterwards 
tendered  to  the  assured.  This  was  not  a  tender  of  part 
of  the  amount  which  the  assured  claimed  for  the  loss- 
The  tender  was  made  within  a  reasonable  time  after  the 
proofs  of  loss  were  made,  which  showed  that  the  horse 
was  sick  when  the  second  note  was  paid,  and  it  was 
made  to  avoid  any  claim  of  waiver.  And  there  was  no 
duty  devolving  on  the  defendant  to  deposit  the  tender 
with  the  clerk  of  the  district  court.  As  we  have  seen, 
the  defense  was  complete  without  that. 

The  judgment  of  the  district  court  is  eeveesed. 
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City  Bank  of  Boone,  Appellee,  v.  Annie  Radtke, 
Appellant. 

L  Acknowledgment:  before  interested  party:  validity.  An 
acknowledgment  of  a  chattel  mortgage,  made  to  a  partnership, 
before  a  notary  who  is  one  of  the  partners,  is  void ;  and  the  record  of 
such  mortgage  will  not  impart  constructive  notice  to  third  parties. 

2.  Chattel  Mortgages:  defective  acknowledgment:  priority: 
estoppel.  The  defendant,  with  no  actual  notice  of  the  plaintiffs 
mortgage,  acknowledged  as  above,  took  a  second  mortgage  upon  the 
sam e  property,  and  afterwards  took  another  mortgage  npon  the  same 
and  other  property  to  secure  the  same  debt.  This  last  mortgage  refer- 
red to  the  plaintiff's  mortgage  as  a  prior  lien,  but  there  was  nothing 
in  it  to  suggest  the  thought  that,  in  taking  it,  it  was  the  purpose  of 
the  defendant  in  any  way  to  abandon  her  first  mortgage.  Held,  that 
the  defendants  lien  by  virtue  of  her  first  mortgage  was  superior  to 
that  of  the  plaintiff,  and  that  the  defendant  was  not  estopped  by  the 
recitals  in  her  second  mortgage  from  asserting  her  rights  under  her 
first  mortgage. 

3.   :  :  .    In  such  case,  even  though  the  defendant 

claimed  the  property  under  her  second  mortgage,  she  was  not  thereby 
estopped  from  afterwards  claiming  under  her  first  one,  there  being  no 
evidence  that  the  plaintiff,  by  reason  of  the  defendant's  conduct,  was 
led  to  do  anything  other  than  it  would  have  done  regardless  of  what 
the  defendant  said  or  did. 

4.    :    MERGER  OF  FIRST  MORTGAGE  IN    SECOND.      In   BUCh    Case    the 

defendant's  first  mortgage  was  not  merged  in  her  second  one,  as  such 
merger  would  have  been  against  the  interest  of  the  defendant,  and 
contrary  to  her  presumed  intention. 

Appeal  from   Boone  District    Court. — Hon.    John  L. 
Stevens,  Judge. 

Satueday,  Januaby  28,  1893. 

Action  to  recover  possession  of  certain  steel's. 
There  was  a  trial  to  the  court,  resulting  in  judgment 
for  the  plaintiff.     The  defendant  appeals. 

The  plaintiff  claims  possession  of  thirty-seven 
head  of  steers  by  virtue  of  a  chattel  mortgage 
thereon,  of  date  February  25,  1885,   given  by  L.   W. 
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Fisk  &  Son,  which  mortgage  was  duly  file<J  for  record, 
and  recorded  on  the  same  day.  The  defendant  denies 
the  execution,  acknowledgment,  and  .recording  of  the 
plaintiff's  mortgage,  and  avers  that  the  acknowledg- 
ment was  taken  by  one  J.  C.  Hall,  who  was  at  the  time 
a  member  of  plaintiff's  copartnership,  and  interested  in 
the  mortgage;  avers  that  the  defendant  never  had 
either  actual  or  constructive  notice  of  the  plaintiff's 
mortgage.  The  defendant  claims  the  steers  by  virtue 
of  a  chattel  mortgage  thereon,  of  date  September  4, 
1885,  given  by  the  same  parties,  and  filed  for  record  at 
the  date  last  mentioned,  and  under  which  she  took 
possession  of  the  steers.  The  plaintiff  took  said  steers 
from  the  defendant  by  virtue  of  a  writ  of  replevin  issued 
in  this  action.  The  plaintiff,  replying  to  the  defend- 
ant's answer,  denies  each  allegation  thereof,  and  avers 
that  on  November  8,  1886,  said  L.  W.  Fisk  &  Son  exe- 
cuted and  delivered  to  the  defendant  a  chattel  mortgage 
on  the  steers  in  controversy  to  secure  the  same  note 
which  the  mortgage  set  out  in  the  answer  secured ;  that 
said  mortgage  was  given  by  L.  W.  Fisk  &  Son,  and 
accepted  by  the  defendant,  as  subject  to  the  plaintiff's 
said  mortgage,  and  the  defendant  thereby  agreed  and 
took  possession  and  holds  the  property  in  controversy 
under  said  mortgage  of  November  8,  1886,  subject  to 
the  lien  of  the  plaintiff's  mortgage,  and  the  payment 
of  the  indebtedness  secured  thereby,  whereby  the  plain- 
tiff claims  the  defendant  is  estopped  from  asserting  any 
right  to  the  property  in  controversy  contrary  to  the 
plaintiff's  mortgage. 

The  court  found  specially  that  the  plaintiff  was  a 
partnership  at  the  time  its  mortgage  was  executed  and 
acknowledged,  and  that  J.  C.  Hall,  the  notary  who  took 
said  acknowledgment,  was  at  the  time  a  member  of 
said  partnership.  The  court  below  found  as  a  conclu- 
sion of  law  that  the  defendant  was  estopped  from 
asserting  the  priority  of  her  first  mortgage. — Reversed. 
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Jordan  &  Brockett,  for  appellant. 

E.  L.  Green,  for  appellee. 

Kinne,  J.—  I.'  Some  errors  are  assigned  upon  the 
admission  of  evidence,  which  we  do  not  deem  it  neces- 
i.  ackwowlbdo-.  sary  to  consider.  The  evidence  shows 
i^e»tedore  without  conflict  that  the  notary,  J.  C. 
Ry.  "  T  Hall,  who  took  the  acknowledgment  of  the 
plaintiff's  mortgage,  was  at  the  time  a  partner  in  the 
plaintiff,  which  was  a  copartnership.  This  being  the 
case,  the  ackowledgment  of  the  plaintiff's  mortgage  was 
void,  and  the  mortgage  not  entitled  to  be  recorded; 
hence  the  record  of  it  in  fact  made  was  not  construct- 
ive notice  to  the  defendant. 

II.  The  controlling  question  in  the  case  is,  did  the 
defendant,  by  taking  the  second  mortgage  of  Novem- 
2  chattel  ^er  &>  1886,  become  estopped  from  assert- 

deQfec?tive  ac-  *n&  ^er  right  *°  the  property  in  contro- 
men?-leprfor-  versy  by  virtue  of  her  first  mortgage, 
ity:  estoppel.  dated  September  4, 1885?  If  she  did,  then 
the  judgment  of  the  lower  court  was  right.  The  defend- 
ant's mortgage  dated  September  4,  1885,  described  the 
property  as  follows:  "(36  head  of  cattle.)  Twenty 
two  year  old  steers ;  sixteen  one  year  old  steers.  All 
of  the  above  property  is  now  in  our  possession,  and  are 
our  sole  and  individual  property,  and  are  free  from  all 
incumbrance.  To  obtain  credit  we  make  this  state- 
ment." In  her  mortgage  of  November  8,  1886,  the 
property  is  described  as  "all  the  steers  we  now  own," 
etc.  This  mortgage  also  recites:  "This  mortgage  is 
given  as  additional  security  for  the  note  hereinafter 
described,  and  in  addition  to  another  mortgage  secur- 
ing the  same  note,  given  by  us  to  Annie  Radtke,  Sep- 
tember 4,  1885;  and  is  a  first  mortgage  upon  said 
steers,  except  as  to  the  yearling  steers,  and  the  eighteen 
two  year  old  steers,  by  us  mortgaged  to  the  City  Bank 
of  Boone,  Iowa,  February  23,  1885." 


Digitized  by 


Google 


366 


City  Bank  of  Boone  v.  Radtke.     [87  Iowa 


t*  - 

■X*- 

gU 

&■ 


t*. ' 


We  think,  at  the  time  the  defendant  took  her 
second  mortgage,  she  had  actual  notice,  through  her 
•attorney,  of  the  plaintiff's  mortgage;  hence,  as  to  it,  it 
is  immaterial  as  to  whether  tlie  acknowledgment  of  the 
plaintiff's  mortgage  was  sufficient  to  impart  notice. 
But  there  is  no  claim  that  at  the  time  she  took  her  first 
mortgage  she  had  any  actual  notice  of  the  plaintiff's 
mortgage,  afid,  by  reason  of  the  illegal  acknowledg- 
ment, she  certainly  did  not  have  constructive  notice  of 
it.  If,  then,  she  actually  took  possession  of  the  prop- 
erty under  and  by  virtue  of  her  first  mortgage,  she  has 
the  better  right  thereto,  unless  the  taking  of  the  second 
mortgage  worked  an  estoppel  as  against  her.  We  are 
unable  to  see  any  reason  whatever  for  holding  that  the 
act  of  taking  the  second  mortgage,  in  which  was  a 
clause  recognizing  the  plaintiff's  mortgage,  should 
operate  to  estop  the  defendant  from  taking  and  holding 
the  steers  under  the  first  mortgage.  The  law  is  well 
settled  "that  the  taking  of  a  second  mortgage  for  the 
same  debt,  upon  the  same  or  other  property,  does  not, 
of  itself,  extinguish  the  first,  or  operate  as  a  cancella- 
tion of  it,  so  as  to  let  in  an  intervening  mortgage  to 
take  precedence  of  the  first,  unless  the  second  mort- 
gage either  expressly,  or  by  direct  implication  from  its 
terms,  releases  the  first."  Jones  on  Chattel  Mortgages, 
section  644.  Authorities  in  our  state  might  be  cited  to 
the  same  effect.  Such  being  the  case,  how  can  it  be 
said  that  the  defendant,  by  taking  a  second  mortgage 
to  secure  the  same  debt,  placed  herself  in  a  position 
where  she  can  not  take  advantage  of  her  prior  mortgage. 
There  is  nothing  in  the  last  mortgage  to  suggest  the 
thought  that,  in  taking  it,  it  was  her  purpose  to  in  any 
way  abandon  the  first.  On  the  contrary,  the  recitals 
in  the  last  mortgage,  it  appears  to  us,  clearly  show  that 
she  was  taking  it  as  additional  security  for  the  debt. 
It  must  be  remembered  that  the  last  mortgage  covered 
property  in  addition  to  that  described  in  the  first  one, 
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and  this  was  no  doubt  the  chief '  reason  for  taking  it. 
The  last  mortgage  says  it  was  "given  as  additional 
security  for  the  note/7  not  as  a  substitute  for  the  first 
mortgage;  that  it  was  given  "in  addition"  to  the  first 
mortgage.  In  fact,  so  far  as  appears  from  the  lan- 
guage of  the  last  mortgage,  the  idea  of  it  being  in  lieu 
of  or  superseding  the  first  one  is  expressly  negatived. 
Counsel,  in  his  able  argument,  cites  us  to  no  authority 
which  justifies  the  contention  that  this  last  mortgago 
should,  from  its  recitals,  be  deemed  to  supersede  the 
prior  one.  The  evidence  of  witness  Harrington,  which 
is  not  contradicted,  shows  that  when  he,  as  attorney 
for  defendant,  took  the  second  mortgage,  he  supposed 
"there  were  two  sets  of  steers."  This  fact  explains 
why  it  was  that  a  second  mortgage  was  taken  on  the 
same  property  upon  which  the  plaintiff  already  held  a 
first  one;  also  the  statement  in  the  second  mortgage  as 
to  its  being  a  "first  mortgage  upon  said  steers,  except," 
«tc. 

III.  The  plaintiff  contends  that  the  defendant  is 
estopped  also  by  her  conduct  from  asserting  a  right  to 
the  cattle  under  her  first  mortgage.  Now, 
'  —  •  •  we  ^mk  it  is  questionable  whether  any 
estoppel  in  pais  is  pleaded.  Such  an  estoppel  may  exist 
where  one  has  said  or  done  something  upon  which 
another  has  a  right  to  rely  and  on  the  faith  of  which  the 
latter  has  acted  to  his  detriment.  If,  however,  this 
question  is  in  issue,  the  evidence  falls  far  short  of  estab- 
lishing such  an  estoppel.  In  the  first  place,  if  Harring- 
ton, in  response  to  the  demands  of  plaintiff's  officers  as 
to  his  right  to  take  the  property,  as  attorney  for  the 
defendant,  exhibited  her  last  mortgage,  and  claimed 
the  steers  thereunder,  that  could  not  be  urged  as  an 
estoppel.  At  that  time  it  is  undisputed  that  her  first 
mortgage,  covering  all  these  steers  in  controversy,  was 
duly  executed,  and  of  record  in  Boone  county,  Iowa. 
There  is  no  pretense  that  there  was  any  disclaimer  by 
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the  plaintiff  of  her  rights  under  the  first  mortgage  at 
that  time,  unless  the  mere  taking  of  the  property  on 
the  second  would  be  such.  Even  if  it  should  be  con- 
ceded that  Harrington,  the  defendant's  attorney,  did 
and  said  all  that  the  plaintiff  claims,  still  there  is  no 
evidence  whatever  that  the  plaintiff,  by  reason  thereof, 
was  led  to  do  anything  other  than  it  would  have  done 
regardless  of  what  he  said  or  did.  It  is  not  averred  in 
the  pleadings  that,  by  any  act  of  the  defendant,  the 
plaintiff  was  misled,  or  induced  to  act  in  anywise  to  its 
detriment.  For  all  that  is  disclosed  by  this  record,  the 
plaintiff's  action  was  in  no  way  based  upon,  or  con- 
trolled or  influenced  by,  anything  the  defendant  did. 
The  essential  elements  of  an  estoppel  by  conduct  have 
not  been  established,  even  if  pleaded;  and  we  may  say 
that  the  evidence  satisfies  us  that  the  defendant  took 
the  cattle  in  controversy  under  her  first  mortgage. 

IV.     Claim  is  also  made  that  the  first  mortgage  of 
the  defendant  has,  by  the  acts  of  the  defendant,  and 

^ .  merger   the  recitals  in  the  second  mortgage,  become 

g  ^L^  merged  in  the  latter.  We  can  not  enter 
into  a  detailed  discussion  of  the  evidence 
touching  this  claim.  t  We  have  referred  to  some  of  it 
already.  It  is  a  general  rale  that  a  merger  will  not  be 
held  to  have  taken  place  (in  the  absence  of  express  pro- 
visions therefor)  when  it  is  against  the  interest  of  the 
person  in  whom  it  is  claimed  the  two  estates  are  merged. 
I  Jones,  Mortg.,  sections,  848,  857.  Whether  or  not 
there  has,  in  a  given  case,  been  a  merger,  depends 
largely  on  the  intention  of  the  parties.  In  the  case  at 
bar  it  is  clear  that  a  merger  of  the  securities  would  be 
against  the  intent  of  the  defendant,  and  it  is  certain 
from  the  recitals  in  the  mortgage  itself  that  there  was 
no  intention  by  either  of  the  parties  to  the  second 
mortgage  that  the  first  one  should  become  merged 
therein.  In  our  judgment  the  testimony  in  this  case 
fully  and  satisfactorily  establishes  the  fact  that  the 
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plaintiff's  mortgage  was  not  legally  acknowledged; 
that  the  defendant,  when  she  took  her  first  mortgage, 
had  no  notice,  actual  or  constructive,  of  the  plaintiff's 
mortgage ;  that  she  took  possession  of  the  steers  in  con- 
troversy under  and  by  virtue  of  her  first  mortgage; 
that  the  taking  of  the  second  mortgage  was  not  intended 
to  be  an  abandonment  or  merger  of  the  first  one.  In 
our  view,  the  plaintiff  failed  to  establish  any  right  to 
these  steers,  and  the  defendant  is  -clearly  entitled  to 
them. 

V.  The  case  has  once  before  been  in  this  court, 
but  upon  questions  not  now  before  us.  79  Iowa,  215. 
It  is  said  we  should  sustain  the  findings  and  judgment 
of  the  district  court,  as  its  finding  stands  as  the  ver- 
dict of  a  jury.  But  the  evidence  does  not,  in  our 
judgment,  sustain  the  finding  of  the  court.  Had  a  jury 
tried  the  case  on  the  same  evidence  which  was  submit- 
ted to  the  court  below,  and  found  a  verdict  for  the 
plaintiff,  we  should  have  felt  compelled  to  reverse  this 
case,  for  want  of  evidence  sufficient  to  sustain  the  verdict. 

The  judgment  of  the  district  court  is  reversed. 


The  State  of  Iowa,  Appellant,  v.  Charles  Wallick^    87 
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Appellee. 

Embezzlement:  of  agent  prom  principal:  proof  necessary.  Ther 
crime  of  embezzlement  by  an  agent,  under  section  3909  of  the  Code, 
is  not  established  by  proof  of  the  fact  of  agency  and  the  conversion 
by  the  agent  of  his  principal's  property,  without  a  showing  that  the 
conversion  was  fraudulent.  Accordingly,  where  the  defendant,  an 
agent  for  the  sale  of  machinery,  was  bound  by  the  printed  portion  of 
a  contract  to  turn  over  to  his  principal  by  a  certain  date  all  money 
and  notes  taken  by  him  for  such  machinery,  but  by  a  written  supple- 
ment to  such  contract  his  obligations  were  somewhat  changed,  and  it 
was  doub  ful  whether  thereunder  he  was  not  authorized  to  use  tht* 
notes  aud  money  so  taken,  and  to  settle  therefor  in  another  way,  heldr 
that  proof  of  his  conversion  of  the  money  and  notes  did  not  establish 
embezzlement  beyond  a  reasonable  doubt,  and  that  the  court  rightly 
directed  a  verdict  for  the  defendant. 

Vol-  87—24 
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Appeal  from  Iowa  District  Court. — Hon.  S.  E.  Faulall, 

Judge. 

Satubday,  Januaky  28, 1893. 

Indictment  for  embezzlement.  The  court  directed 
a  verdict  for  the  defendant,  and  the  state  appealed. — 
Affirmed. 

John  Y.  Stone,  Attorney  General,  J.  T.  Been, 
County  Attorney,  G.  Hedges,  and  J.  H.  Feenan,  for  the 
State. 

H.  Howard  and  M.  J.  Wade,  for  appellee. 

Granger,  J. — The  Warder,  Bushnell  &  Glessner 
Company  is  a  corporation,  and  as  such,  by  a  written 
contract,  appointed  the  defendant  as  its  agent  for  the 
sale  of  "Champion  binders,  mowers,  reapers,"  etc.  In 
the  agreement  the  company  is  designated  as  "first," 
and  the  defendant  as  the  "second"  party.  The  follow- 
ing are  material  parts  of  the  agreement,  as  indicating 
the  obligations  of  the  defendant. 

"The  second  party  further  agrees,  in  acting  as  such 
agent,  to  receive  these  ma6hines,  and  pay  the  freight 
and  all  charges  on  them ;  to  shelter  and  take  good  care 
of  them  unt  il  sold ;  and  to  sell  them  only  to  such  farm- 
ers as  are  known  by  them  to  be  perfectly  good  and 
responsible,  or  require  ample  security  when  credit  is 
given ;  to  take  all  notes  on  the  blanks  of  the  Warder; 
Bushnell  &  Glessner  Company,  due  at  the  dates  above 
mentioned,  and  bearing  interest  at  the  rate  of  eight  peF 
cent,  from  August  1,  1890,  until  due,  and  ten  per  cent, 
after  due,  and  made  payable  at  the  bank  or  express 
office  nearest  the  residence  of  the  purchaser;  each  note 
to  be  indorsed  and  guarantied  by  the  party  of  the  sec- 
ond part,  in  the  following  form,  viz.:  'For  value 
received,  we  hereby  guaranty  the  payment  of  the  within 
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note  or  any  extension  thereof,  and  waive  protest, 
demand,  and  notice  of  nonpayment  thereof/ — and 
notes  as  above,  for  the  fall  amount  of  these  bills,  to  be 
turned  over  to  the  Warder,  Bushnell  &  Glessner  Com- 
pany by  the  first  day  of  August,  1890.  The  second 
party  further  agrees  to  remit  to  the  Warder,  Bushnell 
&  Glessner  Company  the  proceeds  of  each  and  all  cash 
or  part  cash  sales  of  Champion  machines,  promptly  on 
receipt  of  the  money,  remitting  the  net  prices  as  stated 
above,  less  a  discount  of  five  per  cent,  on  the  net  amount 
of  cash  remitted." 

The  contract  containing  these  provisions  is  made 
by  filling  a  printed  form,  and  is  signed  by  the  parties, 
December  19,  1889.  Attached  thereto,  in  typewriting, 
of  the  same  date,  and  also  signed  by  the  parties,  is  the 
following: 

"In  consideration  of  Charles  Wallick,  the  party  of 
the  second  part,  making  an  exclusive  contract  with  the 
Warder,  Bushnell  &  Glessner  Company,  party  of  the 
first  part,  to  sell  Champion  harvesting  machines  in 
the  territory  named,  in  a  contract  made  with  the  first 
party  this  date,  and  hereto  attached,  and  of  which  this 
agreement  is  made  a  part,  and  in  consideration  of  the 
covenants  herein  made  by  second  party,  the  first  party 
agrees,  at  time  of  settlement,  to  accept,  without  being 
guarantied  by  said  second  party,  notes  of  farmers  taken 
for  Champion  machines,  on  its  blanks,  signed  by  per- 
sons owning  farm  real  estate  and  personal  property 
worth  at  least  one  thousand  dollars  over  and  above  all 
debts  and  exemptions,  or  notes  on  its  blanks  taken  for 
Champion  machines,  and  secured  by  a  first  mortgage 
on  the  machine,  or  other  good  personal  property 
exempt  from  the  operation  of  a  landlord's  lien,  to  the 
value  of  twice  the  amount  of  the  notes,  provided  all  the  . 
notes  described  in  the  mortgage  are  turned  over  to 
the  first  party ;  and  the  second  party  hereby  warrants 
the  notes  to  be  turned  over  by  him  under  this  agree- 
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ment  to  be  of  the  character  required  by  this  agreement, 
and  to  conform  to  the  requirements  thereof;  notes  not 
classed  as  above  to  be  guarantied  by  said  second  party 
in  the  form  provided  in  the  contract." 

The  two  instruments  are  in  the  record  as  Exhibits 
B  and  A,  B  being  the  former.  The  indictment  charges 
the  defendant  with  embezzling  notes  and  money,  in 
violation  of  his  duties  as  agent  under  the  terms  of 
these  contracts.  At  the  trial  of  the  indictment,  after 
the  introduction  in  evidence  of  the  contracts,  the 
defendant  objected  to  testimony  showing  the  sale  by 
him  of  machinery,  because  from  the  contract  in  evi- 
dence it  appeared  that  he  had  the  right  to  use  money 
that  came  into  his  hands.  The  court  expressed  its 
views  in  accord  with  the  objection ;  whereupon  the  fol- 
lowing "concession"  was  made  of  record:  "It  is  con- 
ceded on  the  part  of  the  prosecution  that  the  acts  of 
the  defendant  as  charged  in  the  indictment,  and  which 
the  prosecution  claims  constituted  the  crime  charged, 
of  embezzlement,  occurred  as  charged  in  the  indict- 
ment, under  the  contract  in  testimony  marked 
'Exhibit  B.'  That  will  confine  it,  your  honor,  right, to 
the  contract."  Upon  this  state  of  the  record  the 
defendant  moved  the  court  to  direct  a  verdict  in  his 
favor,  which  the  court  did,  and  we  are  to  determine 
the  legality  of  its  action. 

The  section  of  the  Code  under  which  the  indict- 
ment is  presented  is  3909,  and  contains  the  following: 
"If  any  *  *  *  agent,  clerk,  or  servant  of  any 
incorporated  company  *  *  *  who  in  any  manner 
receives  or  collects  money  or  any  other  property  for 
the  use  of,  and  belonging  to,  another,  embezzles  or 
fraudulently  converts  to  his  own  use,  or  takes  and 
secretes,  with  intent  to  embezzle  and  convert  to  his  own 
use,  without  the  consent  of  his  employer,  master,  or 
the  owner  of  the  money  or  goods  collected  or  received, 
any  money  or  property  of  another    *    *    *    which 
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has  come  to  his  possession  or  under  his  care  in  any 
manner  whatever,  he  shall  be  deemed  guilty  of  larceny, 
and  punished  accordingly/ '  Counsel  for  the  appellant 
devote  considerable  space  to  show  that  the  cipfendant 
was  the  agent  of  the  company,  and  seem  to  regard  that 
as  a  decisive  fact  in  the  case.  We  agree  with  counsel  » 
as  to  the  fact,  but  not  as  to  its  effect.  Because  of  this 
agreement  we  have  omitted  to  set  out  parts  of  the 
contract  that  might  otherwise  be  important.  To  our 
minds,  the  case  turns  upon  the  obligations  of  the 
defendant  as  the  agent  of  the  company.  The  statute 
is  designed  to  prevent  the  fraudulent  conversion  or 
concealment  of  property  by  agents.  It  is  not  necessa- 
rily a  crime  for  an  agent  to  convert  to  his  own  use  the 
property  of  his  principal  or  employer;  hence  some- 
thing more  than  agency  and  conversion  must  be  estab- 
lished. While  the  record  leaves  it  in  doubt  that  there 
had  been  a  conversion,  the  parties  seem  to  so  regard 
the  fact,  and  it  may  be  well  for  us  to  so  assume,  and 
dispose  of  the  case  on  that  theory. 

The  two  instruments,  by  their  terms,  constitute 
one  contract.  It  will  be  well  for  us  to  inquire  how  the 
defendant  had  a  right  to  settle  for  the  notes  and  money 
received  by  him  in  the  sale  of  the  machinery.  By  one 
clause  of  Exhibit  B,  in  print,  he  was  required  on  sales 
in  whole  or  in  part  for  cash  to  remit  the  money 
promptly  on  its  receipt.  The  notes  taken  were  to  be 
"indorsed  and  guarantied,"  and  turned  over  to  the 
company  by  the  first  day  of  August,  1890.  Another 
clause  of  the  same  exhibit,  indorsed  in  writing  on  the 
margin,  requires  all  money  and  notes  to  be  turned 
over  to  one  Simpson  on  receipt,  less  commission,  etc. 
Simpson  was  the  local  collector  for  the  company.  It 
is  likely  the  latter  clause,  in  writing,  would  prevail 
over  the  former  one,  in  print.  If,  for  the  purposes  of 
the  case,  it  be  conceded  that,  with  Exhibit  B  as  the 
contract,  the  offense  would  be  complete,  we  should 
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look  to  Exhibit  A  to  ascertain  how  it  affects  the  obli- 
gations of  the  defendant. 

The  case  is  by  no  means  freed  from  doubt,  and  we 
do  not  determine  it  under  rules  that  would  be  applica- 
ble to  a  civil  liability.  The  fact  that  there  is  so  much 
doubt  is  a  strong,  if  not  conclusive,  argument  in  sup- 
port of  the  action  of  the  district  court.  That  Exhibit 
A  so  changes  the  terms  of  the  contract  as  to  permit  a 
settlement  and  satisfaction  in  a  different  way  from 
Exhibit  B  is  not  doubtful ;  but  there  is  some  obscurity 
as  to  what  part  of  Exhibit  B  it  changes  or  modifies.  The 
appellant's  thought  is  that  it  affects  only  the  settlement 
for  * 'unsold  goods  on  hand  at  the  end  of  the  season," 
or  the  settlement  for  certain  attachments,  as  to 
both  of  which  Exhibit  B  makes  provision.  The 
opposing  thought  is  that  it  includes  a  settlement  for 
the  proceeds  of  machinery  sold.  If  the  latter  is  the  cor- 
rect construction,  then  the  defendant  had  the  right  to 
settle  by  either  of  the  modes  prescribed;  and,  if  in 
good  faith  he  used  the  proceeds  intending  to  settle  for 
the  machinery  under  the  provisions  of  Exhibit  A, 
there  could  be  no  such  intent  as  the  law  implies  to 
sustain  a  charge  of  embezzlement.  To  constitute 
embezzlement,  the  conversion  must  be  fraudulent, — 
something  more  than  an  honest  mistake.  Applying 
the  oft-repeated  rule  that,  to  convict  in  criminal 
cases,  "the  proof  must  be  inconsistent  with  any  other 
rational  supposition,"  and  the  case  seems  to  be  quite 
free  from  difficulty.  Certainly  the  position  of  the 
appellee  as  to  the  construction  is  not  irrational,  what- 
ever might  be  the  logical  conclusion.  We  are  satisfied 
that,  with  the  condition  of  the  record,  there  was  no 
evidence  on  which  a  conviction  could  have  been  sus- 
tained. See,  as  quite  applicable  to  this  conclusion, 
Miller  v.  State,  20  N.  W.  Kep.  (Neb.)  253. 

The  judgment  of  the  district  court  is  affirmed. 
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James. F.  Walker,  Appellee,  v.  Dailey,  Ottman  &|w 
Minteer,  Appellants.    * 

1*  Evidence :  error  without  prejudice.  Errors  in  rulings  upon  the 
admission  of  evidence  are  no  ground  for  reversal,  when  the  appellant 
has  not  been  prejudiced  thereby. 

2.  Instructions  to  Jury:  when  properly  refused.  Instructions 
asked  may  properly  be  refused  when  the  substance  of  them,  so  far  as 
correct,  is  embodied  in  the  charge  given  by  the  court. 

8.  New  Trial:  misconduct  of  jury:  insufficient  showing.  An 
affidavit  to  the  effect  that  two  of  the  jurors,  at  a  recess  of  the  court, 
during  the  progress  of  the  trial,  discussed  the  merits  of  the  case  in 
the  presence  of  other  persons,  but  not  showing  what  was  said,  so  that 
the  court  might  judge  for  itself  whether  it  related  to  the  merits  of  the 
case,  and  whether  or  not  it  was  prejudicial,  held,  not  to  constitute 
ground  for  a  new  trial. 

•4.  :  .     The  fact  that  one  juror,  in  a  joking  manner,  offered 

to  bet  another  that  the  defendants  were  beaten,  without  any  intention 
of  expressing  an  opinion  or  making  a  bet;  held,  not  to  be  ground  for 
a  new  trial. 

5.  Verdict:  sealing  without  consent  of  parties.  After  the  jury 
had  retired  to  deliberate  on  their  verdict,  night  coming  on,  the  judge, 
without  notice  to  either  party  or  counsel,  instructed  the  bailiff  that, 
if  an  agreement  was  reached  before  morning,  he  should  have  the  ver- 
dict sealed,  and  delivered  on  the  convening  of  court  on  the  following 
day.  Accordingly,  the  verdict  was  sealed,  and  the  jurors  separated, 
and,  on  the  convening  of  court  the  next  morning,  they  assembled  in 
the  jury  box,  the  verdict  was  read  in  open  court,  and  ordered 
recorded,  neither  party  nor  counsel  being  present  in  court  at  the  time. 
Eeld,  that,  in  the  absence  of  any  showing  of  prejudice,  the  verdict 
should  stand. 

Appeal   from   Hardin   District  Court. — Hon.   S.    M. 
Weaver,  Judge. 

Saturday,  January  28, 1893. 

The  plaintiff  sues  to  recover  of  the  defendants 
five  hundred  and  twenty-two  dollars  and  eighty-nine 
cents,  a  balance  claimed  to  be  due  to  him  after  deduct- 
ing charges  from  the  sale  of  a  car  of  forty-eight  hogs 
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shipped  by  him,  in  his  own  name,  to  the  defendants  as 
commission  merchants,  and  sold  by  them.  The  defend- 
ants admit  the  receipt  and  sale  of  the  hogs,  and  that 
the  amount  claimed  was  received  from  the  sale,  after 
deducting  charges.  They  allege  as  defense  that  said 
amount  was  fully  paid;  that  prior  to  said  transaction 
the  plaintiff  held  himself  out  as  a  member  of  a  copart- 
nership composed  of  himself,  B.  D.  Robb,  and  W.  H. 
Shultz,  under  the  name  of  Walker,  Robb  &  Co. ;  that 
previous  to  this  transaction  said  firm  made  shipments 
of  live  stock  to  the  defendants  for  sale  on  commission, 
sometimes  in  the  name  of  Walker,  Robb  &  Co.,  some- 
times in  the  name  of  Walker,  and  sometimes  in  the 
name  of  Shultz;  that  the  defendants  made  advances  to 
Walker,  Robb  &  Co.  by  cashing  drafts  drawn  by  them 
on  the  defendants,  usually  in  the  name  of  one  of  the 
members,  which  advances  were  to  be  paid  back  out  of 
the  proceeds  of  sales;  that  on  October  17,  1889,  the 
defendants  were  notified  that  Robb  had  gone  out  of  the 
firm,  and  that  th6  other  members  continued  in  business, 
and  that  they  have  no  other  notice  of  any  change  in 
said  firm;  that  the  net  proceeds  of  all  sales,  including 
the  forty-eight  hogs,  exceeded  the  advances  one  hun- 
dred and  six  dollars  and  sixty-nine  cents,  which 
amount  they  remitted  to  Walker  &  Shultz.  Upon  these 
allegations  the  defendants  claim  that  the  plaintiff  is 
estopped  from  denying  the  partnership  and  their  right 
to  apply  the  proceeds  of  the  forty-eight  hogs  on  the 
partnership  accouYit.  The  case  was  tried  to  a  jury,  and 
a  verdict  and  judgment  for  the  plaintiff.  The  defend- 
ants appeal. — Affirmed. 

Huff  &  Ward,  for  appellants, 

C.  E.  Albrook,  for  appellee. 

Given,  J. — I.  The  appellants'  first  complaint  is  of 
<5ertain  rulings  of  the  court  in  admitting  and  rejecting 
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i.  evidbncb:        evidence.   These  exceptions  are  somewhat 

error  without  ,  .  „  . 

prejudice.  numerous,  and  not  of  a  character  to 
require  separate  notice.  We  have  examined  the  rulings 
with  care,  and  find  that  in  most  instances  the  error, 
if  any,  was  cured  by  subsequent  statements  of  the  wit- 
nesses. The  plaintiff  offered  exhibit  1,  being  a  state- 
ment from  defendants  concerning  the  sale  of  the  forty- 
eight  hogs.  The  defendants  objected,  on  the  ground 
that  it  had  been  altered.  There  is  no  evidence  of  any 
alteration.  The  defendants  also  objected  to  exhibit  3, 
being  the  plaintiff's  notice  to  them  to  produce  their 
books.  The  record  shows  the  offer  and  objection,  but 
fails  to  show  any  ruling  on  the  objection,  or  that  the 
offer  was  insisted  upon,  or  the  exhibit  treated  as  in  evi- 
depce  after  the  objection  was  made.  The  inference 
warranted  by  the  record  is  that  the  plaintiff  submitted 
to  the  objection.  We  do  not  discover  any  prejudicial 
errors  in  admitting  and  rejecting  evidence. 

II.  The  appellants  discuss  the  evidence  at  some 
length,  and  claim  that  the  alleged  copartnership  of 
2.  instruction    Walker,   Kobb  &  Co.  is  thereby  conclu- 

pro5SiyTe-en   sively    established,    and,    therefore,    the 
Faaed.  court  erred  in  not  giving  the  five  instruc- 

tions asked.  The  question  of  copartnership  was  fairly 
and  properly  submitted  to  the  jury,  and,  there  being 
evidence  to  support  their  finding,  we  can  not  disturb 
the  verdict  as  being  unsupported  by  the  evidence. 
The  instructions  refused  are  not  based  upon  the  assump- 
tion that  a  partnership  was  conclusively  proved,  but 
upon  the  claim  that  the  plaintiff  was  bound  by  the  acts 
of  Shultz,  within  the  scope  of  the  partnership,  if  they 
were  in  fact  partners,  or  if  the  plaintiff  had  so  held  out 
to  the  defendants,  and  they  had  dealt  with  him  on  the 
faith  thereof.  In  so  far  as  these  five  instructions  state 
the  law,  they  are  embraced  in  substance  and  effect,  in 
those  given  by*  the  court. 

III.  The    appellants    complain  of   the  seventh, 
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eighth,  ninth  and  tenth  paragraphs  of  the  court's 
charge,  upon  the  ground  that  "they  were  measurably 
based  upon  a  state  of  facts  as  to  which  there  was  no 
evidence."  In  the  seventh,  the  jury  were  told:  "If, 
however,  when  the  plaintiff  paid  such  drafts  (if  he  did 
pay  them),  or  when  defendants  deducted  the  amount 
of  such  drafts  from  the  proceeds  of  subsequent  ship- 
ments, he  objected,  and  submitted  to  such  payment  or 
deduction  under  protest,  or  then  notified  defendants 
that  Shultz  had  no  authority  to  bind  him  by  such 
drafts,  or  if,  when  he  so  permitted  defendants  to  deduct 
the  amount  of  said  drafts  from  the  proceeds  of  subse- 
quent sales  (if  he  did  in  fact  permit  it),  he  did  not 
know  that  said  drafts  were  drawn  by  Shultz  in  Ws  indi- 
vidual name,  then  he  is  not  estopped,  and  may  deny 
the  authority  of  Shultz  to  bind  him  by  the  drafts  in 
controversy,  to  the  same  extent  as  if  the  former  draft 
had  never  been  drawn  or  never  paid."  We  think  there 
was  evidence  relating  to  every  proposition  contained  in 
this  instruction.  True,  there  was  no  evidence  that  the 
plaintiff  in  person,  and  with  his  own  money,  .paid  the 
drafts  drawn  by  Shultz,  but  there  was  evidence  that  he 
consented  that  such  drafts  might  be  drawn  for  the  firm. 
If  he  did  so  agree,  or  if  he  permitted  the  drafts  to  be 
charged  to  the  firm,  then  in  that  sense  he  paid  them. 
This  part  of  the  instruction  is  certainly  favorable  to  the 
appellants. 

There  is  evidence  that  the  plaintiff  objected  to 
deducting  Shultz's  drafts  from  subsequent  shipments. 
He  says  that  he  gave  them  to  understand  they  had  no 
right  to  do  so  when  he  was  not  willing.  In  paragraph 
nine  the  jury  was  instructed:  "If  you  find  from  the 
evidence  that  plaintiff  and  Shultz  did  not  put  their 
money  into  a  common  fund  or  capital,  for  the  purposes 
of  their  joint  business,  but  that  each  purchased  live 
stock  with  his  own  funds,  or  upon  his  ii*lividual  checks, 
and  then  shipped  and  sold  such  live  stock  on  their  joint 
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or  common  account,  each  receiving  a  share  of  the 
profits,  and  bearing  a  share  of  the  losses,  then  such 
combination  or  association  would  be  a  partnership  for 
the  purpose  of  this  case."  There  was  evidence  that 
some  kind  of  arrangement  existed  between  the  plaintiff, 
Shultz,  and  Robb,  and  later  between  Shultz  and  the 
plaintiff.  The  evidence  was  conflicting  as  to  what  it 
was.  The  ninth  instruction  submits  the  question  of 
partnership  between  Walker  &  Shultz.  The  appel- 
lants contend  that  there  is  no  evidence  that  they  had 
any  knowledge  of  such  firm.  They  admit  in  their 
answer  that  they  had  notice  that  Robb  had  withdrawn 
before  the  shipment  of  the  forty-eight  hogs,  and  allege 
that  Walker  and  Shultz  continued  in  the  business  as 
partners.  The  court  very  properly  submitted  the 
inquiry  whether  Walker  and  Shultz  were  partners. 
There  was  evidence  upon  which  to  base  each  of  these 
instructions. 

IV.  The  appellants  urge  that  the  verdict  is  con- 
trary to  the  instructions  and  evidence.  We  have 
already  said  that  it  has  support  in  the  evidence.  The 
appellants  do  not  point  out,  nor  we  discover,  wherein 
the  verdict  is  contrary  to  the  instructions. 

V.  One  ground  of  the  appellants'  motion  for  a 
new  trial  was  misconduct  of  the  jury.  One  Buck  made 
s.  new  trial:        an  affidavit  that  at  a  recess  of  the  court, 

}5S?ffiJ5S-of  during  the  progress  of  the  trial,  two  jurors, 
cient  lowing.  wj10m  jje  named,  engaged  in  a  conversa- 
tion and  discussion  with  other  persons,  in  a  certain 
store,  about  the  merits  of  the  case,  and  that  both 
expressed  their  views  freely  about  the  case  and  the 
weight  of  the  evidence,  in  the  presence  of  the  people. 
Such  conduct  on  the  part  of  the  jurors  is  always  to  be 
condemned;  they  should  have  no  conversation  what- 
ever with  any  person  concerning  a  case  on  trial  before 
them,  and  trial  courts  should  so  instruct  them,  and 
properly  punish  any  disregard  of  the  instruction.     The 


Digitized  by 


Google 


380  Walker  v.  Dailey.  [87  Iowa 

question  with  us  is,  however,  whether  the  misconduct 
was  prejudicial  to  the  appellants.  It  does  not  appear 
that  Mr.  Buck  knew  what  the  merits  of  this  case  were. 
We  are  not  informed  of  even  the  substance  of  what  was 
said,  and,  in  the  absence  of  such  a  showing,  can  not  say 
that  the  misconduct  was  prejudicial.  In  Ridenour  v. 
City  of  Clarinda,  65  Iowa,  465,  this  court  said:  "If  the 
case  was  discussed  upon  its  merits,  the  facts  should 
have  been  set  out  as  distinguished  from  the  conclusion 
of  the  affiant,  so  that  the  court  could  determine  for 
itself,  without  accepting  conclusions,  whether  or  not 
the  discussion  tended  to  prejudice  the  defeated  party.' ' 
See,  also,  Brant  v.  City  of  Lyons,  60  Iowa,  175. 

VI.  Juror  Lee  made  an  affidavit  that,  after  the 
defendants'   evidence  was  introduced,  James    Pence, 

_  one  of  the  jurors,  "said  to  me  that  he 

would  bet  me  money  that  the  defendants 
were  beaten  in  the  said  cause;"  that  he  offered  to  bet 
one  dollar.  Pence  makes  an  affidavit  that  he  has  no 
recollection  of  making  such  an  offer,  and  does  not 
believe  that  he  did,  but,  if  he  did,  it  was  in  a  trifling 
and  joking  way,  and  without  any  intention  of  express- 
ing an  opinion  or  making  any  bet.  Here  is  a  conflict 
in  the  evidence  of  Lee  and  Pence,  and  the  lower  court 
with  the  witnesses  before  it,  must  have  found  that 
Pence  did  not  make  the  offer,  or  that  it  was  in  jest, 
and  without  prejudice  to  the  appellants.  We  think 
there  was  no  error  in  refusing  a  new  trial  on  account  of 
misconduct  of  the  jury  in  these  particulars. 

VII.  The  appellants  stated,  as  another  ground  for 
a  new  trial,  "that  the  jury  sealed  their  verdict,  and 
c.  verdict:  seal-  separated  without  the  order  or  leave  of 

SJSwnfof*      the  court,  and  without  the  consent  of  the 
parlIes-  parties  to  the  suit."     The  bill  of  excep- 

tions shows  as  follows:  "After  the  jury  had  retired 
to  deliberate  on  their  verdict,  night  coming  on,  the 
judge  presiding  at  said  term  of  court  instructed  the 
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bailiff  (without  notice  to  either  party  or  counsel)  that 
if  there  was  an  agreement  reached  before  morning, 
to  have  the  verdict  sealed,  and  delivered  on  the  con- 
vening of  court  on  the  following  day;  that  in  pursu- 
ance of   the  instructions  so  given,  the  verdict  was 
sealed,  and  the  jury  separated,  and  on  the  convening 
of  court,  the  jury  having  assembled  in  the  jury  box, 
the  verdict  was  opened  and  read  in  open  court,  and 
ordered  recorded ;  neither  party  nor  counsel  being  in 
court  at  the  time  the  verdict  was  so  received  and 
recorded."    It  will  be  observed  that  the  verdict  was 
sealed,  and  the  jury  permitted  to  separate,  by  order  of 
the  court,   but  without  the  consent  of  the  parties. 
Under  the  provisions  of  the  present  Code,  when  a  jury 
retire  to    deliberate,   they  are    required    to    be  kept 
together  until  they  agree  upon  a  verdict  or  are  dis- 
charged by  the  court.     Section  2791.     The  verdict 
must  be  in  writing,  and  signed  by  a  foreman,  and 
when  agreed  the  jury  must  be  conducted  into  court, 
their  names  called,  and  the  verdict  rendered  read  by 
the  clerk,  and  the  jury  asked  if  it  is  their  verdict. 
Section  2803.     When  the  verdict  is  announced,  either 
party  may  require  the  jury  to  be  polled.    Section  2804. 
Section  2805  is  as  follows:     "When  by  consent  of  the 
parties  and  the  court,  the  jury  have  been  permitted  to 
seal  their  verdict,  and  separate  before  it  is  rendered, 
such  sealing  is  equivalent  to  a  rendition  and  recording 
thereof  in  open  court,  nor  shall  such  jury  be  polled  or 
permitted  to  disagree  thereto,   unless  such  a  course 
has  been  agreed  upon   between  the  parties  in   open 
court  and  entered  on  the  record."     The  appellant's 
contention  is  that  it  was  an  error  for  the  court  to  permit 
the  jury  to  seal  their  verdict  and  separate,  without  the 
consent  of  the  parties,  and  that  they  were   thereby 
deprived  of  the  privilege  of  polling  the  jury.     The 
Code  of  1851  and  the  revision  of  1860  contain  provi- 
sions   substantially  the  same  as    those  cited  above. 
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Section  1785  of  the  Code  of  1851,  is  identical  with 
section  3075  of  the  Revision,  and  section  2805  of  the 
present  Code,  except  that  the  former  reads,  "when  by 
consent  the  jury  have  been  permitted  to  seal  their 
verdict  and  separate,"  etc.;  while  the  two  latter  read, 
"when  by  consent  of  the  parties  and  the  court,"  etc. 
In  Cook  v.  Walters,  4  Iowa,  73,  during  the  adjourn- 
ment of  the  court  for  dinner,  the  jury  agreed  upon 
their  verdict,  scaled  the  same,  and  separated,  without 
leave  of  the  court  or  consent  of  the  parties.  The  jury 
being  called,  and  asked  if  they  had  agreed,  answered 
that  they  had,  and  passed  the  sealed  verdict  to  the 
clerk,  to  which  verdict  the  defendant  objected,  but  the 
objection  was  overruled.  This  court  said:  "It  is 
doubtless  true  that  it  would  be  more  regular,  and  there 
would  be  less  liability  of  prejudice  to  parties,  if  jurors 
should  be  required  in  all  cases  to  deliver  their  verdict 
before  separation.  We  think  that  section  1781,  how- 
ever, is,  as  to  the  parties'  right,  directory  in  its  char- 
acter, and  has  reference  more  particularly  to  keeping 
the  jury  together  until  they  have  agreed,  and  to  what 
shall  be  provided  for  them  during  their  deliberations. 
If  they  separate  after  agreement,  it  may  amount  to 
misconduct  on  their  parts,  for  which  they  may  be 
liable;  but  such  separation  would  not  necessarily  make 
the  verdict  void,  or  so  taint  it  as  to  prevent  its  recep- 
tion. *  *  *  The  objection  would  have  more  weight 
if  the  separation  had  taken  place  before  agreement. 
But  even  then  we  do  not  believe  that  fact  alone  would 
render  it  bad.  Where  the  separation  is  after  the 
agreement,  however,  we  have  no  hesitation  in  holding 
that  it  may  be  received ;  and  if  not  otherwise  attacked, 
will  be  good." 

In  Reiser  v.  Van  Dyke,  27  Iowa,  359,  there  was  a 
jury  trial  lasting  ten  days,  the  jury  retiring  to  delib- 
erate about  twelve  o'clock  m.  In  the  evening  of  that 
day  the  judge  told  the  officer  in  charge  of  the  jury  to 
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report  to  him  if  they  agreed,  and  he  would  come  and 
receive  the  verdict;  if  he  was  not  at  his  chambers,  that 
the  verdict  should  be  sealed  and  reported  the  next 
morning.  The  next  morning  the  jurors  were  called, 
and  responded  that  they  had  agreed  upon  their  verdict. 
The  verdict,  then  in  the  hands  of  the  clerk,  was  read 
and  they  answered  that  it  was  their  verdict.  At  the 
defendant's  request  the  jury  was  polled,  and  each 
answered  that  it  .was  his  verdict.  The  verdict  was 
agreed  upon  about  4  o'clock  a.  m.,  sealed  and  placed 
in  the  hands  of  the  sworn  bailiff,  to  be  by  him  handed 
to  the  clerk,  which  he  did.  In  passing  upon  the  ques- 
tion this  court  held  as  follows:  "In  overruling  this 
motion  the  court  below  did  not  err.  The  Code  of  1851 
(sections  1780-1786)  is  not  unlike  the  provisions  of 
Revision,  sectious  3062-3076.  The  case  of  Cook  v. 
Walters,  4  Iowa,  72,  was  decided  in  1856,  under  the 
Code  of  1851,  and  clearly  sustains  this  ruling..  There 
the  jury  separated  without  the  leave  of  the  court  or 
the  consent  of  the  parties.  It  was  held  that  the  sepa- 
ration did  not  necessarily  make  the  verdict  void,  nor 
so  taint  it  as  to  prevent  its  reception.  Not  being 
otherwise  attacked  (and  the  same  is  true  in  this  case), 
it  was  held  good,  and  see  the  many  cases  there  cited. 
Also,  Miller  v.  Mabon,  6  Iowa,  456;  Morrison  v. 
Overton,  20  Iowa,  465-,  Hamilton  v.  Barton,  Id.  505. " 
This  decision  was  rendered  under  Revision,  section 
3075,  which  is  identical  with  section  2805  of  the  present 
Code.  As  said  in  Cook  v.  Walters,  supra,  "there  is 
not  the  least  ground  for  an  intimation  that  the  verdict 
had  been  changed;  that  they  had  been  tampered  with; 
nor  that  the  verdict  was  different  from  what  it  would 
have  been  had  the  jury  continued  together."  That 
the  appellants  were  not  present  at  the  time  the  jury 
was  called,  and  the  verdict  rendered,  was  their  own 
fault;  it  was  during  the  regular  session  of  the  court, 
and  had  the  appellants  attended,  as  was  their  privilege, 
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they  might  have  polled  the  jury  if  they  desired,  as  was 
done  in  Reiser  v.  Vandyke,  supra.  The  mere  fact  that 
the  jury  was  permitted  to  seal  its  verdict  and  separate, 
by  leave  of  the  court,  does  not  show  any  prejudice  to 
the  appellants.  Jessup  v.  Chicago  &  N.  W.  Railway 
Co.,  82  Iowa,  243,  cited  by  appellants,  is  not  in  conflict 
with  the  cases  cited.  The  action  of  the  court  contem- 
plated the  polling  of  the  jury  at  the  time  the  verdict 
was  to  be  returned.  The  jury,  upon  .being  polled,  did 
not  agree  to  the  verdict  as  rendered,  and  this  court 
held  that  the  jury  should  have  been  sent  out  for  further 
consideration  of  the  case. 

Our  conclusion  upon  the  whole  record  is  that  the 
judgment  of  the  district  court  must  be  affirmed. 


T.  W.  Burdick,  Appellee,  v.  Chicago,  Milwaukee  & 
St.  Paul  Railway  Company,  Appellant. 

1.  Evidence  of  Title:  decree  in  partition.  Where  B.  had  the 
record  title  to  an  undivided  one-half  interest  in  a  tract  of  land,  and 
his  father  afterwards  procured  a  partition  of  the  land  upon  a 
petition  which  alleged  that  B.  was  dead  and  that  he  was  his  only 
heir,  held,  that,  in  an  action  by  the  father's  grantee  for  injury  to  the 
land,  the  decree  in  partition  was  sufficient  evidence  that  B.'s  title 
had  passed  to  his  father,  and  it  was  not  necessary,  to  establish  that 
fact,  to  prove  B.'s  death  and  that  his  father  was  his  only  heir. 

2.  Fire  Set  by  Railroad:  injury  to  growing  timber:  measure  of 
damages.  Where  growing  timber  is  injured  by  a  negligent  fire,  the 
measure  of  damages  is  the  difference  between  the  value  of  the  timber 
standing  and  growing  upon  the  land  immediately  before  the  fire,  and 
the  value  of  such  timber  immediately  after  the  fire. 

3.  :  :  interest.    In  such  case  the  verdict  should  include 

interest  upon  such  difference  at  the  rate  of  six  per  cent,  per  annum 
from  the  date  of  the  fire  to  the  date  of  the  verdict. 

4.  New  Trial:  misconduct  op  counsel:  prejudice.  The  misconduct 
of  counsel  in  speaking  with  one  of  the  jurors  during  an  adjournment, 
and  in  using  objectionable  language  in  addressing  the  jury,  is  not 
ground  for  reversal,  where  it  appears  from  counter  affidavits,  and  the 
rulings  of  the  court  as  to  the  objectionable  language,  that  the  appel- 
lant was  not  prejudiced  by  the  misconduct  complained  of. 
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Appeal  from  Howard   District    Court. 
Hoyt,  Judge. 


-Hon.   W.  A. 


Saturday,  January  28,  1893. 

Action  to  recover  damages  to  growing  timber  by 
reason  of  a  fire  alleged  to  have  been  set  out  by  one  of 
the  defendant's  locomotive  engines  while  drawing  a 
train  of  cars  on  the  defendant's  railroad.  There  was  a 
trial  by  jury,  which  resulted  in  a  verdict  and  judgment 
for  the  plaintiff.     The  defendant  appeals. — Affirmed. 

Nolle  &  Updegraff  and  E.  T.  Reed,  for  appellant. 

Barker  &  Tipton,  for  appellee. 

Rothrock,  J. — I.  It  is  conceded  that  on  the 
twentieth  day  of  April,  1889,  the  growing  timber  on 
i.  evidence  of    certain  land,  claimed  to  be  owned  by  the 

title:  decree  7  J 

in  partition,  plaintiff,  was  materially  injured  by  fire. 
It  is  claimed  by  the  plaintiff  that  the  firp  which  caused 
the  damage  was  set  out  by  sparks  from  one  of  the 
defendant's  engines  in  passing  the  timber  land  while 
drawing  a  train  of  cars  along  the  railroad.  The  answer 
contained  a  general  denial  of  each  and  every  allegation 
in  the  petition. 

The  first  question  made  by  the  defendant  is  that 
under  the  pleadings  it  was  necessary  for  the  plaintiff  to 
prove  that  he  had  title  to  the  land  upon  which  the 
timber  was  situated,  and  that  there  was  an  entire  fail- 
ure of  evidence  showing  title  in  the  plaintiff  to  a  part 
of  said  land.  The  plaintiff  undertook  to  show  a  chain 
of  title  from  the  United  States  to  himself.  It  appears 
from  the  evidence  that  at  one  time  one  Kenut  Bergh,  or 
Knuet  Bergh,  or  Knudt  E.  Bergh  owned  an  undivided 
interest  in  a  part  of  the  land.  Although  the  Christian 
name  was  sometimes  written  as  Knuet,  and  again  as 
Knudt,  and  again  as  Kenut,  yet  it  plainly  appears  that 
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all  these  variations  in  name  represented  the  same  per- 
son. It  is  claimed  by  the  plaintiff  that  said  Bergh 
died,  and  that  his  interest  in  the  land  was  inherited  by 
his  father,  E.  Bergh;  and  the  plaintiff  introduced 
in  evidence  certain  proceedings  in  partition  instituted 
by  said  E.  Bergh,  in  which  part  of  the  land  was  parti- 
tioned and  set  off  to  E.  Bergh  as  the  sole  heir  of  said 
K.  E.  Bergh.  This  was  followed  by  evidence  that  it  is 
claimed  by  the  plaintiff  shows  that  E.  Bergh  was  the 
father  of  and  sole  heir  of  K.  E.  Bergh.  Strenuous 
objection  was  made  to  this  evidence,  on  the  ground 
that  it  was  incompetent,  being  mere  hearsay,  and  not 
founded  upon  general  reputation.  In  the  view  we  take 
of  the  case,  the  evidence  of  the  death  of  the  son  and 
the  heirship  of  the  father  was  wholly  unnecessary. 
The  action  in  partition  was  adversary  in  its  character 
between  the  then  owners  of  the  land,  and  the  contro- 
versy involved  the  question  of  the  death  of  the 
son  and  the  inheritance  of  the  father ;  and  it  is  to 
be  presumed  that  it  was  found  in  that  action  that 
the  averments  of  the  plaintiff's  petition  were  true.  The 
proceedings  in  partition,  so  far  as  concerns  the  question 
now  under  consideration,  operated  the  same  as  a  con- 
veyance of  the  land  from  the  son  to  his  father.  Hoff- 
man v.  StigerSj  28  Iowa,  302.  It  is  to  be  remembered 
that  this  is  not  a  contest  between  parties,  both  of 
whom  claim  title  to  the  land,  where  the  proceedings  in 
partition  are  attacked  for  fraud  or  other  alleged  inva- 
lidity. 

The  case  of  Costello  v.  Burke,  63  Iowa,  361,  is 
not  in  conflict  with  the  views  above  expressed.  That 
was  a  case  where  it  was  sought  to  prove  that  the  former 
owner  of  the  land  was  dead  by  recitals  in  a  deed,  made 
by  persons  claiming  to  be  his  heirs,  that  the  former 
owner  was  dead  and  that  the  persons  making  the  deed 
were  his  heirs.  This  was  no  more  than  the  mere  dec- 
laration of  the  grantors  in  the  deed.     In  the  case  at 
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bar  all  the  parties  claiming  interest  in  the  land  were 
before  the  court,  and  the  question  was  adjudicated 
between  the  parties  claiming  title. 

II.  It  is  next  claimed  that  the  court  erred  in  the 
Tule  adopted  as  to  proper  evidence  of  damage  to  the 
*.  fire  set  bv       growing    timber.     It  appears    from    the 
Sn£a£owlni  record  that  the  plaintiff  was  first  permit- 
Qrobef:  d^mi-  ted  to  prove  the  difference  in  value  per 
ge8"  acre  of  the  land  with  the  timber  growing 

thereon  before  and  after  the  fire.  The  defendant 
objected  to  this  evidence  as  not  being  the  proper  meas- 
ure of  damages.  The  court  overruled  the  objection,  to 
which  the  defendant  excepted.  Afterwards,  in  the 
course  of  the  trial,  the  court  sustained  the  objection, 
whereupon  the  plaintiff  recalled  some  of  his  witnesses, 
and  introduced  testimony  as  to  the  value  of  the  timber 
before  and  after  the  fire,  without  regard  to  the  value  of 
the  land.  The  defendant  objected  to  this  testimony, 
but  not  on  the  ground  that  it  was  not  proper  measure 
of  damages.  It  is  true  that  at  the  close  of  the  plain- 
tiff's evidence,  the  defendant  moved  to  strike  out  the 
evidence  because  it  was  not  the  proper  basis  of  estimat- 
ing the  damages.  The  motion  was  overruled,  to  which 
ruling  the  defendant  excepted.  When  the  defendant 
introduced  its  evidence  as  to  damages,  it  adopted  the 
same  rule  as  that  which  was  determined  by  the  court 
to  be  correct.  The  court  instructed  the  jury  on  that 
feature  of  the  case,  that  the  measure  of  damages  was 
4 'the  difference  between  the  value  of  the  timber  stand- 
ing and  growing  upon  the  land  in  question  imme- 
diately before  the  fire  in  question  and  the  value  of  such 
timber  immediately  after  such  fire."  In  the  case  of 
Greenfield  v.  Chicago  &  N.  W.  Railway  Co.,  83  Iowa, 
270,  this  court  approved  an  instruction  to  the  jury 
which  was  in  these  words:  "If  you  find  that  the  fire 
ran  to  the  timber  of  the  plaintiff,  and  burned  and 
injured  it,  then  award  him  on  account  thereof  that  sum 
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which  represents  the  difference  in  the  value  of  the  tim- 
ber just  before  and  its  value  just  after  the  fire.' J  It 
will  be  seen  that  the  two  instructions  are  identical  in 
meaning,  and  we  think,  in  view  of  the  state  of  the 
record,  the  defendant  is  in  no  position  to  complain  of 
the  rulings  of  the  court  as  to  the  measure  of  damages. 
The  evidence  is  practically  the  same  whichever  rule  be 
adopted,  and  there  is  no  claim  that  the  verdict  is 
excessive. 

III.  The  jury  made  special  findings  to  the  effect 
that  the  fire  which  destroyed  the  timber  was  set  out  by 
an  engine  which  it  was  not  shown  was  operated  in  a 
careful  and  prudent  manner  at  the  time  the  fire  was 
started.  It  is  claimed  that  this  finding  is  wholly  with- 
out support  in  the  evidence.  A  careful  examination 
of  the  whole  record  leads  us  to  the  conclusion  that  this 
position  cannot  be  sustained.  It  appears  that  at  the 
time  of  the  fire  dead  grass  and  other  inflammable 
material  was  in  an  unusually  dry  condition,  and  that 
on  the  day  of  the  fire  there  was  an  unusually  high 
wind.  We  do  not  discuss  the  evidence  as  to  the  man- 
ner in  which  the  engine  was  operated. 

IV.  The  court  instructed  the  jury  that  if  they 
found  the  plaintiff  entitled  to  recover  they  should  add 
8  . .         to  the  difference  in  value  of  the  timber  an 

interest.  amount  equal  to  six  per  cent,  per  annum 

from  the  date  of  the  fire  to  the  finding  of  the  verdict. 
It  is  claimed  that  it  was  error  to  direct  the  jury  to  add 
interest  to  the  damages.  The  instruction  was  not 
erroneous,  but  was  in  strict  accord  with  the  case  of 
Johnson  v.  Chicago  &  N.  W.  Railway  Co.,  77  Iowa,  666. 

V.  One  ground  of  the  motion  for  a  new  trial  was 
based  upon  the  alleged  misconduct  of  one  of  plaintiff's 
4.  new  trial:       counsel  in  his  address  to  the  jury,  and  by 

wansei^prej-  a  conversation  with  one  of  the  jurors  at 

udlce-  an  adjournment  of  court  during  the  trial. 

It  is  claimed  that  the  court  should  have  set  aside  the 
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verdict  for  this  cause.  We  need  not  set  out  or  discuss 
the  alleged  misconduct.  It  appears  to  us  that  it  was 
fairly  shown  by  counter  affidavits  and  by  the  ruling  of 
the  court  during  the  argument,  and  at  the  time  the 
objectionable  language  was  used,  that  the  defendant 
was  not  prejudiced  in  this  respect. 

The  judgment  of  the  district  court  is  affirmed. 


City  of  Fort  Dodge,  Appellee,    v.  Minneapolis 
St.  Louis  Railway  Company  et  al,  Appellants. 


& 


1.  Continuance :  insufficient  grounds  for.  In  an  action  of  man- 
damus, brought  by  a  city  against  the  receiver  of  a  railroad,  appointed 
in  an  action  to  foreclose  a  mortgage,  to  compel  the  construction  of  a 
street  crossing  over  its  tracks,  the  receiver  moved  for  a  continuance 
until  the  foreclosure,  then  pending  in  the  same  court,  should  be  ter- 
minated, and  the  deposition  of  the  receiver  could  be  taken,  and 
certain  creditors  could  intervene.  Held,  that  the  motion  was 
properly  overruled,  because  no  connection  was  shown  between  the 
foreclosure  of  the  mortgage  and  the  duty  to  construct  the  crossing,  and 
no  reason  given  why  the  deposition  of  the  receiver  had  not  already 
been  taken,  and  there  being  no  definite  showing  as  to  the  intention 
of  creditors  to  intervene. 

2.  Railroads:  overhead  crossing:  necessity:  evidence.  Where  an 
excavation  sixteen  feet  deep  and  nearly  seventy  feet  wide  had  been 
made  by  a  railroad  company  in  a  city  street,  thereby  preventing  all 
travel  on  said  street  east  and  west  of  the  excavation,  and  it  appeared 
that  the  travel  on  different  portions  of  said  street  was  large,  and  that 
if  a  suitable  crossing  were  made  it  would  be  of  great  advantage  to 
the  people  residing  on  said  street,  and  to  the  general  public,  and 
would  enable  persons  having  occasion  to  go  to  that  part  of  the  city 
to  avoid  much  danger  and  delay  incident  to  the  use  of  a  crossing 
on  a  neighboring  street,  held,  that  the  erection  of  an  overhead  cross- 
ing at  such  point  was  a  public  necessity. 

3.   :  :  receiver:  jurisdiction.    Proceedings  for  an  order 

of  mandamus,  requiring  the  receiver  of  said  railroad  to  construct  a 
crossing  over  said  street,  having  been  instituted  in  the  court  which 
appointed  the  receiver  for  the  property  of  the  company  in  this  state, 
held,  that,  the  pleadings  being  sufficient  to  invoke  the  jurisdiction  of 
the  court,  and  it  appearing  that  an  overhead  crossing  was  necessary  to 
put  said  street  in  as  good  condition  as  it  was  before  the  excavation 
was  made,  the  court  properly  required  the  erection  of  an  overhead 
crossing  by  the  receiver  according  to  a  plan  and  specifications  in  cor- 
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porated  in  the  judgment,  and  the  grading  of  approaches,  although  the 
plaintiff's  petition  did  not  describe  the  kind  of  crossing  desired;  it 
being  the  duty  of  the  court  in  ordering  such  improvement  by  the 
receiver  to  ascertain  and  limit  its  probable  cost. 


4.  :  street  crossings:  duty  op  receivers:  rights  op  credit- 
ors: interstate  comitt.  The  duty  imposed  by  statute  upon 
railroad  companies,  where  a  street  has  been  raised  or  lowered  for  the 
purpose  of  having  the  railway  pass  under  or  over  it,  to  put  it  in  as 
good  condition  as  it  was  before,  is  one  which  follows  the  property,  in 
case  of  insolvency,  into  the  hands  of  a  receiver,  and  the  creditors  of 
the  company  have  no  such  rights  in  the  premises  as  to  make  them 
necessary  parties  to  a  proceeding  to  compel  the  receiver  to  perform 

.  such  duty  by  the  expenditure  of  money  in  his  hands.  And  when 
such  proceeding  is  instituted  in  a  court  in  this  state  which  appointed 
and  controls  the  receiver  for  the  property  in  this  state,  comity  does 
not  require  it  to  await  the  orders  and  decrees  of  the  court  of  another 
state  in  the  appointment  and  control  of  the  same  person  as  receiver 
for  the  property  of  the  company  in  such  other  state. 

— :  privileged  communication:  attorney  and  client.    Where 


5. 


the  testimony  of  a  witness  related  to  actions  he  had  taken,  and  state- 
ments he  had  made  as  attorney  for  the  defendants,  and  the  authority 
under  which  he  acted,  and  some  of  it,  at  least,  was  material  and 
competent,  held,  that  an  objection  to  the  whole  of  such  testimony,  on 
the  ground  that  it  was  a  disclosure  of  privileged  communications,  was 
not  well  taken. 


Appeal  from 


Webster  District   Court. 
Stevens,  Judge. 


-Hon.  John  L. 


Saturday,  January  28,  1893.    . 

Action  to  compel  the  defendants  to  construct  a 
crossing  over  certain  railway  tracks  in  a  street  of  the 
plaintiff.  There  was  a  trial  by  the  court,  and  a  judg- 
ment in  favor  of  the  plaintiff.  The  defendants  and  an 
interverior  appeal. — Affirmed. 

A.  E.  Clarke  and  JR.  M.  Wright,  for  appellants. 

Botsford,  Healy  &  Healy,  for  appellee. 

Robinson,  C.  J. — The  plaintiff  is  a  municipal 
corporation  duly  organized  under  the  laws  of  this  state. 
Mitchell's  subdivision  of  block  142  of  the  Town  Corn- 
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pany  addition  to  the  town  of  Ft.  Dodge  was  surveyed 
and  platted  in  the  year  1867.  One  of  the  streets 
included  in  the  plat  is  Warren  street.  It  extends  from 
Butterworth  street,  on  the  east,  westward  across  Lemp 
street,  to  Sixth  street,  and  is  further  north  than  .any 
other  street  which  extends  from  east  to  west  in  that 
part  of  the  city.  In  the  year  1881  the  defendant,  the 
Minneapolis  &  St.  Louis  Railway  Company,  a  corpora- 
tion, made  an  excavation  across  Warren  street,  from  a 
point  north  of  it,  in  a  direction  west  of  south.  The 
excavation  was  about  sixteen  feet  in  depth,  and  nearly 
seventy  feet  in  width,  and  through  it  were  laid  several 
tracks  of  the  railway  company.  The  plaintiff  asked 
that  a  peremptoiy  writ  of  mandamus  issue,  and  that 
the  defendants  be  required  to  construct  forthwith  a 
safe  and  sufficient  crossing  over  and  across  the  excava- 
tion in  Warren  street. 

On  the  twenty-eighth  day  of  June,  1888,  in  an 
action  then  pending  in  the  district  court  of  Hennepin 
county,  in  the  state  of  Minnesota,  which  had  been 
brought  by  Henry  Seibert,  trustee,  for  the  foreclosure 
of  a  mortgage  on  the  property  of  the  railway  company, 
the  company  was  decreed  to  be  insolvent,  and  W.  H. 
Truesdale  was  appointed  receiver  of  all  its  property. 
On  the  same  day,  in  an  action  then  pending  in  tha 
district  court  of  Webster  county,  in  this  state,  for  the 
foreclosure  of  the  same  mortgage,  in  the  name  of  the 
same  trustee,  Truesdale  was  duly  appointed  receiver  of 
the  property  of  the  company  in  this  state.  He  quali- 
fied and  entered  upon  the  discharge  of  his  duties  as 
receiver,  and  took  possession  of  the  railway  property 
of  the  company,  which  he  has  been  operating  since  the 
thirtieth  day  of  June,  1888.  The  company  and  the 
receiver  were  made  parties  defendant.  Seibert,  as 
trustee,  intervened,  and  joined  the  defendants  in 
resisting  the  demands  of  the  plaintiff.  The  district 
court  found  that  the  plaintiff  was  entitled  to  the  relief 
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demanded,  and  ordered  the  receiver  to  construct  a 
crossing,  and  to  grade  the  approaches  necessary  to  its 
use.  It  also  ordered  that  a  peremptory  writ  of  manda- 
mus issue  against  the  defendants,  commanding  them 
to  perform  the  requirements  of  the  judgment. 

I.  This  action  was  commenced  on  the  twentieth 
day  of  July,  1889.     On  the  seventh  day  of  October, 

1890,  the  defendants  filed  their  answers, 

1.  Continuance:  j    .  i         .     ,  •,  .  ....  ,^        ., 

inefficient  and  the  mtervenor  his  petition.  On  the 
next  day  the  receiver  filed  a  motion  asking 
a  continuance  of  the  casB  until  the  action  for  the  fore- 
closure of  the  mortgage,  then  pending  in  the  same 
court,  should  be  terminated,  and,  in  case  that  should 
be  found  to  be  an  insufficient  ground,  that  the  cause  be 
continued  until  the  deposition  of  the  receiver  could  be 
taken,  and  until  certain  creditors  could  intervene.  The 
motion  was  overruled.  No  reason  for  a  continuance 
until  the  foreclosure  proceedings  should  be  terminated 
was  shown.  The  duty  of  the  receiver  to  construct  the 
crossing  did  not  depend  upon  the  decree  which  was 
asked  for  in  that  case.  The  fact  which  the  receiver 
claims  his  deposition  would  show  was  that  he  had  no 
funds  with  which  to  make  the  desired  crossing.  The 
allegation  in  regard  to  the  creditors  whose  intervention 
was  desired  is  to  the  effect  that  the  receiver  had  been 
notified  by  counsel  that  they  proposed  to  resist  the 
expenditure  which  the  crossing  would  make  necessary. 
No  reason  for  the  failure  to  take  the  deposition  in  time 
for  use  at  the  trial  was  given,  and  the  showing  in  regard 
to  the  purpose  of  the  creditors  to  intervene  was  alto- 
gether too  indefinite  and  uncertain  to  require  a  contin- 
uance on  that  ground,  even  if  it  were  conceded  that 
they  would  have  had  a  right  to  intervene,  on  the 
showing  made.     The  motion  was  properly  overruled. 

II.  The  existence  of  Warren  street  as  a  public 
way  at  the  time  the  excavation  was  made  and  the 
railway  through  it  was  constructed,  is  denied  by  the 
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*'  ^eXad81  appellants.  The  plat  of  Mitchell's  sub- 
ceslhyferi-"  division  was  filed  for  record  about  four- 
dence.  ^QQn  years  before  the  excavation  was  made. 

The  evidence  justified  the  court  in  finding  that  the 
street  had  been  dedicated  to  the  public,  and  accepted 
and  used  for  several  years  before  that  time,  and  that  it 
was  then  a  public  street.  The  excavation  prevents  all 
travel  between  points  east  and  points  west  of  it  on 
Warren  street.  The  evidence  tends  to  show  that  it  is  a 
source  of  much  trouble  to  the  public,  especially  to  peo- 
ple living  on  and  near  Warren  street,  and  that,  if  a 
suitable  crossing  were  made,  it  would  be  of  great  advan- 
tage to  those  people,  and  to  the  general  public ;  thatthe 
amount  of  travel  between  the  business  and  other 
portions  of  the  city  south  of  Warren  street,  and  the 
country  north  of  it,  is  large;  that  the  railway  crossing 
on  Sixth  street  is  especially  dangerous  for  persons 
approaching  it  from  the  south ;  that  the  switching  of 
cars  in  the  vicinity  of  that  crossing  causes  frequent 
delays  to  persons  using  Sixth  street;  and  that  the 
desired  crossing  would  open  a  new  route,  which  would 
enable  persons  who  have  occasion  to  go  through  that 
part  of  the  city  to  avoid  the  danger  and  delays  incident 
to  the  Sixth  street  crossing.  The  showing  that  the 
crossing  is  a  public  necessity  fully  sustains  the  finding 
of  the  district  court  to  that  effect. 

It  is  said,  however,  that  Warren  street  would  not 
be  in  condition  for  travel  if  the  crossing  were  built,  for 
the  reason  that  there  is  a  steep  hill  in  the  east  part  of 
it,  which  is  not  practicable  for  loaded  teams,  and  which 
would  prevent  a  general  use  of  the  street  until  it  is 
properly  graded.  That  objection  does  not  apply  to  the 
use  of  the  street  by  citizens  living  on  it  who  desire  to 
pass  to  and  from  their  homes,  which  are  west  of  the 
hill  and  east  of  the  excavation.  Moreover,  the  evidence 
shows  that  a  bridge  has  already  been  built  over  Soldier 
creek,  opposite  the  west  end  of  Warren  street,  with  the 
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view  to  the  construction  of  the  crossing  in  question, 
and  that  the  improvement  of  the  street  east  of  the 
crossing  was  suspended  after  the  excavation  was  made, 
and  because  of  it.  The  showing  of  good  faith  on  the 
part  of  the  city  is  ample  to  justify  an  order  for  the 
crossing  before  the  hill  is  graded. 

III.     The  petition  did  not  describe  the  kind  of 
crossing  desired,  and  the  appellants  contend  that  the 

m m        relief  granted  by  the  district  court  was  not 

isdituSn  3ur"  aphorized  by  the  pleadings.  It  should  be 
remembered,  in  this  connection,  that  this 
proceeding,  although  in  form  an  action  of  mandamus y 
was  instituted  in  the  court  which  appointed  the  receiver 
for  the  property  of  the  company  ini  this  state,  and 
which  has  authority  to  control  his  *  actions,  and  the 
property  which  is  in  his  possession.  If  the  pleadings 
and  the  evidence  properly  submitted  show  that  the 
plaintiff  was  in  fact  entitled  to  the  relief  granted,  it 
should  not  be  defeated  because  the  relief  might  have 
been  obtained  in  a  more  summary  and  less  formal  man- 
ner. The  pleadings  were  sufficient  to  invoke  the  juris- 
diction of  the  court,  and  the  proof  showed  that  the 
desired  crossing  was  a  public  necessity,  and  within  the 
power  of  the  court  to  order.  The  plaintiff  did  not,  in 
terms,  ask  for  an  overhead  crossing,  but  the  facts 
which  were  pleaded  and  established  by  the  evidence 
show  that  a  grade  crossing  would  not  have  been  a 
"good,  sufficient,  and  safe  crossing  over  and  across" 
the  excavation  which  the  petition  demanded;  that  it 
would  not  have  put  the  street  in  as  good  condition, 
approximately,  as  it  was  in  before  the  excavation  waa 
made ;  and  that  an  overhead  grossing  was  necessary  to 
accomplish  that  purpose.  City  of  Newton  v.  Chicago,  It. 
I.  &  P.  Baihvay  Co.,  66  Iowa,  422;  Gates  v.  Chi- 
cago, St.  P.  &  K.  G.  Railway  Co.,  82  Iowa,  528. 
The  judgment  required  the  erection  of  an  over- 
head   crossing    according   to    a    plan   and   specifica- 
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tion  which  were  incorporated  iu  the  judgment,  and 
the  grading  of  approaches.  The  pleadings  did  not  con- 
tain any  specific  description  of  the  crossing  desired; 
but  it  was  within  the  power  of  the  court,  under  the 
averments  of  the  petition,  and  the  provisions  of  the 
statute  applicable  to  such  cases,  including  those  which 
relate  to  receivers,  to  ascertain  the  kind  of  crossing 
which  was  required,  and  to  provide,  in  a  specific  and 
definite  manner,  for  its  construction.  Evidence  was 
introduced  on  the  part  of  the  plaintiff  which  tends  to 
show  that  a  crossing  substantially  like  that  ordered  by 
the  court  was  a  proper  one;  and,  although  some  of  the 
specifications  adopted  by  the  court  were  not  referred  to 
in  the  evidence,  yet  they  are  not  made  the  subject  of 
complaint. 

The  appellants  insist  that  the  court  erred  in  not  per- 
mitting the  receiver  to  adopt  such  a  plan  for  the 
crossing  as  seemed  to  him  proper, — not  that  it  erred  in 
incorporating  certain  specifications  in  the  plan  which  it 
ordered  to  be  carried  into  effect.  The  defendants 
offered  no  evidence  in  regard  to  the  kind  of  a  crossing 
which  should  be  made,  but  relied  upon  their  defense 
that  a  crossing  was  not  needed,  and  that  the  court  was 
not  authorized  by  the  law  and  the  facts  to  order  one  in 
this  case.  In  our  opinion  the  defense,  to  that  extent, 
was  not  well  grounded.  In  reaching  the  conclusion 
that  the  court  did  not  err  in  adopting  a  plan  and  speci- 
fications for  the  crossing,  we  rely  in  part  upon  the  fact 
that  it  was  within  the  power,  if  not  the  duty,  of  the 
court,  in  ordering  an  improvement  to  be  made  by  the 
receiver,  to  ascertain  and  limit  its  probable  cost. 

IV.     Much  is  said  in  argument  in  regard  to  the 

trust  character  of  the  property  which  is  in  the  hands  of 

street      the  receiver,  the  right  of  creditors  of  the 

dot8"of8re-       company  to  appear  and  resist  the  appli- 

?&h?sSfcred-    cation  of  any  part  of  that  property  to  the 

■utooomity.    construction  of  the  crossing  in  question, 
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and  the  duty  of  the  courts  of  this  state  to  respect  the 
orders  and  decrees  of  the  district  court  of  Minnesota  in 
appointing  a  receiver  and  managing  the  property  of 
the  company.  It  may  be  conceded  that  all  the  property 
of  the  company  in  the  hands  of  the  receiver,  including 
the  revenues  derived  from  its  use,  is  held  in  trust  for  the 
benefit  of  creditors  of  the  company.  But  it  does  not  fol- 
low that  they  can  control  the  expenditures  of  money  and 
the  use  of  the  property  in  all  cases.  It  is  for  the  general 
benefit  of  all  the  parties  in  interest  that  the  railway  of 
the  company  be  operated,  and  that  its  track  and  appur- 
tenances be  kept  iti  a  proper  condition  for  that  purpose. 
But  the  law  gives  to  municipal  corporations,  and  to 
others,  rights  which  can  not  be  ignored  or  defeated  by 
the  insolvency  of  the  company  and  the  demands  of  its 
creditors.  Among  such  rights  is  that  of  insisting  that 
where  a  street  has  been  raised  or  lowered  for  the  purpose 
of  having  the  railway  pass  over  or  under  it,  as  soon  as 
practicable  thereafter  it  shall  be  put  in  as  good  repair 
and  condition  as  it  was  in  before  the  alteration  was 
made.  Code,  section  1262.  The  burden  of  putting  it 
in  the  condition  required  is  imposed  on  the  railway  com- 
pany, and  attaches  when  the  railway  is  constructed. 
The  burden  is  so  connected  with  the  right  to  maintain 
and  operate  the  railway  that  liens  acquired  by  creditors 
on  the  railway  property  must,  of  necessity,  be  subject 
to  it,  as  much  as  they  are  to  the  ordinary  expenses 
incurred  in  operating  the  railway.  Therefore,  it  is 
within  the  power  of  the  proper  court  to  order  the 
receiver  to  construct  the  crossings  necessary  in  such 
cases,  notwithstanding  the  objections  of  the  holders  of 
liens  created  by  a  mortgage  of  the  railway  property. 
Such  lienholders  are  not  necessary  parties  to  a  proceed- 
ing instituted  to  compel  the  making  of  the  crossing, 
although  there  may  be  cases  to  which  they  would  be 
proper  parties.  Nor  does  comity  demand  that  the 
enforcement  of  the  duty  imposed  by  statute  be  deferred 


Digitized  by 


Google 


Jan.  1893]  Fort  Dodge  v.  M.  &  St.  L.  R'y  Co.      397 


to  await  the  action  of  the  courts  of  another  state.  It  is 
not  a  case  to  which  the  rules  of  comity  are  applicable, 
but  involves  rights  which  grow  out  of  the  use  of  prop- 
erty within  the  state,  to  enforce  which  such  property 
should  be  subjected,  if  necessary.  The  action  of  the 
district  court  of  Hennepin  county  in  Minnesota,  and  of 
the  district  court  of  Webster  county  in  this  state,  in  the 
cases  pending  for  the  foreclosure  of  a  mortgage  on  the 
railway  property,  could  not  affect  the  right  of  the 
plaintiff  to  insist  upon  the  making  of  a  proper  crossing; 
and  the  district  court  did  not  err,  in  this  case,  in  refus- 
ing to  make  its  action  dependent  upon  the  decrees 
which  should  be  rendered  in  those  cases. 

V.  R.  M.  Wright  was  called  as  a  witness  for  the 
plaintiff.  Before  he  testified,  his  testimony  was  object- 
s' ■ — :  privi-       ed  to,  on  the  ground  that  it  was  "fncotn- 

leged  comma-  7  ° 

fomey  2nd1"     Pe^nt,  immaterial,  and  because  the  same 
oiient.  called  for  a  communication  between   an 

attorney  and  his  client.7 '  The  objection  was  properly 
overruled,  for  the  reason  that,  at  that  time,  there  was 
nothing  before  the  court  to  indicate  what  the  testimony 
would  be. 

When  the  witness  had  completed  his  testimony  the 
defendant  moved  to  strike  it  from  the  record,  on  substan- 
tially the  same  grounds  as  those  stated  in  the  objection. 
The  ruling  on  the  motion  was  reserved,  without  objec- 
tion, and  it  does  not  appear  that  it  was  ever  made; 
and,  as  this  is  an  action  at  law,  we  may  presume  that 
it  was  waived. 

But  treating  the  objection  as  made  at  a  proper 
time,  and  as  being  before  us  for  determination,  we 
must  hold  that  it  is  not  well  grounded.  The  testimony 
of  the  witness  related  to  actions  he  had  taken,  and 
statements  he  had  made,  as  attorney  for  the  defendants, 
and  the  authority  under  which  he  acted.  It  does  not 
appear  that  he  testified  to  any  privileged  communica- 
tion,, while  some  of  his  statements  tended  to  show  an 
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admission  that  the  crossing  should  be  a  bridge,  and 
that  the  receiver  had  funds  in  his  possession  which  he 
-declined  to  use  in  making  the  crossing,  on  the  ground 
that  he  thought  the  rights  of  the  city  were  inferior  to 
those  of  others.  Some  of  the  evidence  was  material 
and  competent.  The  objection  and  motion  did  not 
specify  the  parts  which  it  was  claimed  should  be  ex- 
cluded, but  were  directed  to  all  of  it,  and  were  properly 
overruled,  for  that  reason. 

VI.  The  conclusions  we  have  announced  dispose 
of  all  material  questions  in  the  case.  The  evidence,  so 
far  as  questioned,  is  ample  to  support  the  findings  of 
the  district  court,  and  we  discover  no  sufficient  ground 
for  disturbing  its  judgment.    Affirmed. 


Markley,    Alling  &  Company,   Appellee,  v.   L. 
Keeney  et  al.,  Appellees;  B.  R.  Begun, 
Intervenor,  Appellant. 


V. 


1. 


Attachment:  intervention:  transfer  to  equitf.  Where  in  an 
attachment  proceeding  the  plaintiff  had  judgment  against  the 
defendants,  but  an  intervenor  claimed  the  property,  and  the  plaintiff, 
answering  the  petition  of  intervention,  alleged  that  the  transfer 
of  the  property  to  the  intervenor  was  made  for  the  purpose  of 
defrauding  the  defendants'  creditors,  and  prayed  "judgment  against 
the  intervenor  subjecting  said  property  to  the  payment  of  their  judg- 
ment, held,  that  the  action  being  in  its  nature  one  at  law,  it  was  not 
changed  to  an  equitable  one  by  such  prayer,  since  no  prayer  was 
necessary,  and  the  same  judgment  must  have  been  rendered  had  the 
prayer  been  omitted. 

:  right  op    intervenor  to  question.     An  intervenor  who 


claims  attached  property  by  virtue  of  a  sale  to  him  prior  to  the 
attachment,  must  recover,  if  at  all,  upon  the  strength  of  his  own 
title,  and,  where  that  fails  him,  he  can  not  fall  back  upon  the  alleged 
invalidity  of  the  attachment. 


Appeal  from  Pocahontas  District  Court. 
H.  Cake,  Judge. 


-Hon.  Geobgb 


Monday,  January  30,  1893. 
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The  plaintiff  brought  suit  against  the  defendants 
L.  V.  Keeney  et  ah  on  account,  and  aided  the  same  by 
attachment,  by  virtue  of  which  it  seized  a  quantity  of 
personal  property  and  real  estate.  Such  proceedings 
were  had  that  on  the  sixth  day  of  January,  1891,  a 
default  and  judgment  were  entered  for  the  plaintiff 
against  the  defendants  for  two  hundred  and  seventy- 
three  dollars  and  seventy-six  cents  and  costs.  On  the 
same  day  the  intervenor  filed  his  petition  claiming  own- 
ership of  the  personal  property  attached  by  virtue  of  a 
sale  thereof  to  him  by  defendant  L.  V.  Keeney  before 
the  issuance  of  the  attachment.  The  intervention  was 
adverse  to  the  plaintiff's  claim.  The  plaintiff  answered 
the  intervention  petition,  averring  that  the  pretended 
sale  by  Keeney  to  the  iptervenor  was  void  as  to  cred- 
itors, because  fraudulent.  The  issues  were  tried  with- 
out the  aid  of  a  jury,  and  there  was  a  finding  for  the 
plaintiff,  and  judgment  dismissing  the  intervenor's 
petition.     The  intervenor  appealed. — Affirmed. 

Soper,  Allen  <&  Morling,  for  appellant. 

Frank  Farrell,  for  appellee. 

Granger,  J. — I.     We  should  first  settle  the  ques- 
tion as  to  the  form  of  the  proceeding, — that  is,  whether 
i.  attachmbnt:    ^  *s  triable  here  as  a  law  or  an  equitable 
{?^7fl?tooni    action.     Byron  J.  Allen,    Esq.,  now  de- 
equity.  ceased,  was  the  attorney  for  the  intervenor 

in  the  trial  below,  and  presented  the  original  argument 
on  this  appeal.  The  present  attorneys  for  the  appel- 
lant came  into  the  case  only  in  time  to  file  a  reply  to 
the  appellee's  argument.  The  case  was  appealed,  and 
is  presented  in  the  original  argument  Qn  an  assignment 
of  errors.  The  claim  that  this  is  an  equitable  form  of 
proceeding  is  presented  by  the  reply,  in  answer  to 
statements  in  the  appellee's  argument  that  it  is  a  law 


Digitized  by 


Google 


400  Markley  &  Co.  v.  Keeney.         [87  Iowa 

action.  The  ground  of  the  appellant's  insistence  is 
that  the  answer  to  the  intervention  petition  closes  with 
the  words:  "Therefore  plain  tiff  asks  judgment  against 
said  intervenor  subjecting  said  attached  property  to 
the  payment  of  their  judgment."  The  facts  upon 
which  the  prayer  is  based  are  only  such  as  show  a 
fraudulent  transfer  of  the,  property.  Without  the 
prayer  the  proceeding  would  be  at  law  without  ques- 
tion. Is  there  anything  in  the  prayer  to,  of  itself, 
change  the  form  of  the  action?  Another  query  may 
aid  us.  The  district  court  found  the  facts  for  the 
plaintiff.  Now,  if  there  had  been  no  prayer  to  the 
answer,  and  none  was  necessary,  what  judgment,  upon 
the  same  findings,  should  have  been  entered!  It 
would  have  been,  in  its  legal  effect,  the  same  as  that 
asked.  The  prayer  merely  invoked-  what  the  law 
would  have  directed  without  it ;  for  without  the  prayer 
the  intervenor's  petition  would  have  been  denied,  and 
the  attachment  sustained.  The  appellant  seems  to 
think  the  cause  was  tried  below  as  an  equitable  action, 
but  we  think  not.  It  seems  to  us  that  the  thought  of 
its  being  such  an  action  was  first  presented  after  the 
appeal.  The  issues  are  those  within  the  scope  and 
purpose  of  ordinary  actions,  and,  although  the  action 
was  commenced  as  one  at  law,  no  steps  whatever  were 
taken  to  change  the  forum,  and  we  think  the  prayer  of 
the  answer  had  no  such  effect. 

II.  The  court's  finding  of  facts  is  general,  as  "on 
the  issues  joined  in  the  intervention  proceedings  the 
court  finds  for  the  plaintiff."  The  appellant,  in  argu- 
ment, says  that  the  only  question  at  issue  is  as  to  the 
fraudulent  transfer  of  the  personal  property,  and  we 
think  the  statement  correct.  If  Keeney  disposed  of 
the  property  with  such  an  intent,  and  the  intervenor 
took  it  with  knowledge  of  such  intent,  or  to  aid  him  in 
so  doing,  he  can  not  recover.  We  think,  with  our 
holding  that  this  case  is  triable  here  as  a  law  action, 
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the  present  counsel  for  the  appellant  might  not  contend 
that  we  should  disturb  the  finding  of  the  court  below. 
As  an  equitable  issue  we  might  find  the  evidence 
insufficient  to  show  fraud;  but  it  is  certainly  conflict- 
ing on  all  the  facts  essential  to  such  a  finding,  and  to 
such  an  extent  that  under  our  repeated  holdings  we 
should  not  interfere.  The  arguments  in  the  case  are  a 
frank  concession  of  a  conflict  of  evidence,  and  deal 
largely  with  its  weight,  as  if  we  were  to  consider  the 
case  anew,  as  we  were  expected  to  do  under  the  claim 
that  it  was  an  equitable  action.  No  partial  citation  of 
the  evidence  would  be  fair  in  support  of  our  conclu- 
sion, and  all  of  it  can  not  be  reproduced.  We  content 
ourselves  with  the  statement  that  the  fact  of  fraud,  as 
found  by  the  court  below,  must  be  conclusive  in  the 
case. 

III.  It  is  said:    "The  plaintiffs  have  not  shown 

that  they  had  an  attachment  good  against  the  inter- 

j  t    a    venor."     It  seems  to  us  the  proposition  is 

2,  :  right  of  sr       l 

iISSitoSor  to  110^  inv°lve(i  *n  this  trial.  The  intervener's 
right  to  the  property  does  not  depend 
upon  the  character  of  the  attachment, — that  is, 
whether  valid  or  invalid.  He  comes  asking  for  the 
property  as  his  because  of  his  purchase  before  the 
attachment.  An  invalid  attachment  would  give  him 
no  right  to  the  property.  He  has  no  rights  in  the 
property  unless  he  is  the  owner,  and  it  is  determined 
that  he  is  not. 

Several  questions  are  discussed,  but  there  are  none 
of  them  that  can  affect  the  validity  of  the  judgment 
upon  the  facts  as  found,  or,  as  we  assume  them  to  have 
been  found,  in  its  support.     Affirmed. 

Vol.  87—26 
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Ole  Larson,  Appellee,  v.  Michael  Fitzgerald, 


Appellant. 


|  87  402 
119  a57 
|e!19  J139 

1.  Highways:  Establishment:  irregularities:  validity.  Section 
524  of  the  Code  of  1851  provided  that  the  court,  when  it  appointed  a 
commissioner  to  view  the  route  of  a  proposed  highway  and  report  upon 
the  expediency  of  establishing  the  same,  should  fix  a  time  for  the 
commencement  of  such  examination.  Held,  that  a  failure  to  fix  such 
time  did  not  invalidate  subsequent  proceedings  establishing  the  high- 
way. 

2.   :  :  day  for  hearing.     Section  535  of  the  Code  of  18£1 

provided,  that  when  the  report  of  the  commissioner  to  view  a  proposed 
highway  was  favorable  to  the  establishment  thereof,  "the  court  must 
appoint  a  day  when  the  matter  will  be  acted  upon,  which  shall  not  be 
less  than  sixty  nor  more  than  ninety  days  distant."  Held,  that, 
where  the  matter  was  "ordered  for  final  hearing  in  sixty  days,"  the 
statute  was  complied  with. 

3.  :  order  op  establishment:  sufficiency.    Where,  on  the  day 

for  the  final  hearing  of  a  petition  to  establish  a  highway,  the  following 
record  was. made:  "No  remonstrance  appearing  against  road  No.  27, 
it  is  ordered  for  record,  to  wit,"  following  which  are  the  field  notes, 
held,  that  such  order  was  a  judicial  establishment  of  the  road. 

4.  :    alteration:    notice:    parol   evidence  to  aid   record. 

Where  the  auditor's  court  found  and  entered  of  record,  in  regard  to  the 
proceedings  for  the  alteration  of  a  highway,  "that  all  the  requirement 
of  the  law  was  performed,"  and  "that  said  road  No.  27,  be  changed 
as  prayed,"  held,  that  the  presumption  must  be  entertained  that  all 
acts  necessary  to  confer  jurisdiction  had  been  done,  including  the 
giving  of  notice  as  required  by  statute ;  and  that,  where  the  record 
fails  to  show  that  the  notices  were  posted  for  a  sufficient  length  of 
time,  that  fact  may  be  shown  by  oral  testimony. 

5.  . :  abandonment:  evidence.  In  an  action  involving  the  ques- 
tion of  the  legal  existence  of  a  certain  highway,  it  appeared  that  the 
east  three  miles  of  it  had  been  fenced  up  for  thirty  years;  that  another 
portion  of  it  was  covered  by  another  road ;  and  that  the  remainder 
was  never  worked  and  used  as  highways  usually  are;  and  that  the 
only  public  recognition  of  the  highway  for  many  years  was  upon  peti- 
tions of  persons  desiring  parts  of  it  for  private  use.  Held,  that  this 
was  sufficient  to  show  an  abandonment  of  the  highway  by  the  public. 
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6.   :  :  estoppel.     The  fact  that  one  has  signed  a  petition 

to  reduce  the  width  of  a  supposed  highway,  and  a  remonstrance 
against  changing  it,  does  not  estop  him,  as  against  private  persons 
who  have  not  been  prejudiced  by  his  conduct,  from  subsequently  deny- 
ing the  existence  of  the  road  as  a  public  highway. 

Appeal  from  Allamakee  District  Court. — Hon.  W.   A. 
Hoyt,  Judge. 

Monday,  January  30,  1893. 

Action  to  enjoin  the  obstruction  of  an  alleged 
public  highway.  The  plaintiff  alleges  that  the  defend- 
ant owns  the  east  half  of  the  northeast  quarter  of  sec- 
tion 17,  and  the  southwest  quarter  of  the  southwest 
quarter* of  section  9,  township  97,  range  3,  Allamakee 
county;  that  "there  is  now,  and  for  more  than  thirty 
years  has  been,  a  regularly  laid  out  and  traveled  public 
highway  upon,  over,  and  through  the  lands  of  the 
defendant,  near  the  east  line  on  section- 9,  and  near  the 
northeast  corner  on  section  17 ;"  "that  since  1852 
the  public  has  used  openly,  adversely,  notoriously,  and 
continuously,  under  color  of  title  and  claim  of  right, 
with  knowledge  and  acquiescence  of  the  defendant  and 
his  grantors,  a  strip  of  land  near  the  east  line  of  the 
defendant*' s  north  forty  in  section  17,  and  across  his 
forty  in  section  9,  near  the  south  line  thereof,  and  that 
all  of  the  time  the  plaintiff,  the  defendant,  and  the 
public  have  continuously  worked  and  traveled  said 
highway,  and  that  all  of  the  time  there  has  been  a  well 
defined  and  worn  wagon  road  over  the  defendant's 
lands ;  that  by  reason  of  work  upon  and  use  of  said 
land  for  thirty-five  years  the  public  has  acquired  a  right 
to  said  highway  by  prescription;  that  said  land  has 
been  dedicated  to  the  public  and  the  defendant  has 
recognized  the  same  by  asking  to  have  the  width 
reduced,  and  is  now  estopped  from  denying  the  exist- 
ence of  said  road;"  that  on  June  20,  1889,  the  defend- 
ant obstructed  said  road,  so  as  to  close  the  same  to 
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travel,  and  refuses  to  remove  said  obstructions;  that 
said  road  is  the  plaintiff's  only  way  of  access  to  culti- 
vated lands  owned  by  him.  Wherefore  he  asks  that  the 
defendant  be  enjoined  from  maintaining  said  obstruc- 
tions. The  defendant  answered,  admitting  ownership 
of  the  land  as  alleged,  and  denying  all  other  allegations. 
Decree  was  entered  granting  an  injunction  as  prayed, 
and  the  defendant  appeals. — Reversed. 

Stilwell  &  Stewart,  for  appellant. 

J.  H.  Trewin,  for  appellee. 

Given,  J. — I.  A  disagreement  as  to  the  correct- 
ness of  the  abstract  and  amendments  has  caused  us  to 
i.  highways:       expend  considerable  time  and    labor  in 
fi^eg^uies:'  examining  the  transcript  of  over  two  hun- 
vaiiSity.  £Y^  an(j  g£ty  pages      The  discrepancies 

between  the  abstracts  and  transcript  are  not  of  suffi- 
cient importance  to  justify  the  disagreement  that 
imposed  this  extra  labor. 

There  is  no  question  but  that  the  defendant  did 
obstruct  travel  at  the  place  claimed,  and  that  the  plain- 
tiff has  such  an  interest  as  entitles  him  to  prosecute  this 
action.  The  contention  is,  whether  a  public  highway 
exists  at  the  place  in  question,  either  by  reason  of  hav- 
ing been  lawfully  established  or  by  dedication  or  pre- 
scription. The  record  upon  which  it  is  claimed  a  road 
was  established  shows  as  follows:  On  August  4,  1852, 
the  petition  of  Ole  Larson  was  presented  for  the  estab- 
lishment of  road  No.  27.  "Court  satisfied  that  the 
legal  prerequisites  had  been  complied  with,  commission 
was  issued  to  Ole  Oleson  Stola  to  view  and  report  at 
September  term.' '  At  September  term  the  time  was 
extended  "to  first  day  of  next  October  term."  "Octo- 
ber 4,  report  of  Ole  Oleson  Stola,  commissioner,  pre- 
sented, with  the  accompanying  field  notes.  Ordered  for 
final  action  in  sixty  days."  "Sixty  days  having  expired, 
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and  no  remonstrance  appearing  against  road  No.  27,  it 
was  ordered  for  record,  to  wit,"  following  which  are 
the  field  notes,    , 

This  proceeding  was  had  under  the  Code  of  1851, 
which,  after  providing  for  the  appointment  of  a  com- 
missioner to  examine  into  the  expediency  of  the  pro- 
posed road,  provides  as  follows:  " Section  524.  The 
time  for  the  commencement  of  such  examination  shall 
be  fixed  by.  the  court,  and,  should  the  commissioner 
for  any  cause  fail  to  commence  on  the  day,  the  court 
may  fix  another  for  that  purpose."  No  time  was  fixed 
for  the  commencement  of  the  examination.  Under 
section  527,  if  the  commissioner  did  not  report  in  favor 
of  the  proposed  road,  "no  further  proceedings  shall  be 
had  thereon."  The  evident  purpose  of  requiring  the 
time  to  be  fixed  was  that  parties  interested  might  be 
heard,  but  as,  in  cases  where  the  report  was  favorable 
to  the  location,  parties  had  a  right  to  be  heard  before 
the  county  court,  we  do  not  think  such  an  omission 
would  render  the  proceedings  illegal. 

II.  Section  535  required,  when  the  report  was  in 
favor  of  the  proposed  road,   that   "the    court    must 

2m . .  day    appoint  a  day  when  the  matter  will  be 

for  hearing.  acted  upon,  which  shall  not  be  less  than 
sixty  nor  more  than  ninety  days  distant."  The  appel- 
lant contends  that  no  day  was  fixed,  and  that  parties 
interested  were  again  deprived  of  the  opportunity  to 
be  heard.  The  matter  was  "ordered  for  final  action  in 
sixty  days;"  not  within  sixty  days,  as  is  argued,  but  in 
sixty  days.  We  think  any  person  interested  would 
understand  from  this  language  the  precise  day  on 
which  the  matter  would  be  acted  upon.  In  State  v. 
Kinney,  39  Iowa,  226,  it  is  held  "that  the  failure  to  fix 
the  day  for  final  hearing  sixty  days  from  the  coming  in 
of  the  report  is  simply  an  irregularity,  which  does  not 
avoid  the  proceedings,  or  render  them  vulnerable  to  a 
collateral  attack."     The  same  may  be  said  of  the  fail- 
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ure  to  fix  a  time  at  which  the  commissioner  should  com- 
mence his  examination. 

III.  The  appellant  insists  that  there  was  no  order 
establishing  road  number  27.  The  order  was  "No 
8.  — :  order  of   remonstrance  appearing  against  road  num- 

SSfflcienc1??11 '  ber  27,  it  is  ordered  for  record,  to  wit," 
following  which  are  the  notes  of  the  survey  at  length, 
showing  the  points  of  beginning  and  termination,  and 
the  directions  and  distances  of  the  line  throughout.  If 
the  road  had  been  rejected,  that  was  all  that  was  nec- 
essary to  state  upon  the  record  as  to  the  final  action, 
but,  being  established,  it  was  necessary  to  record  it  as 
it  was.  TJbe  order  to  record  surely  can  not  be  con- 
strued otherwise  than  as  establishing  the  road.  We 
think  this  record  shows  that  road  number  27  was  legally 
established  in  1852  for  a  distance  of  over  seven  miles, 
and  crossing  the  northeast  corner  of  defendant's  north- 
east quarter  of  northeast  quarter,  section  17,  and  his 
southwest  quarter  of  southwest  quarter,  section  9. 

IV.  Proceedings  were  afterwards  had  with  respect 
to  said  road  27  as  follows:  At  a  time,  of  which  no  date 
is  given,  Ole  Oleson  Stola  petitioned  for  a  commission 
to  view  a  portion  of  road  number  27  in  sections  8  and 
5.  A  commission  was  issued,  and  subsequently,  "no 
remonstrance  being  filed,  it  was  ordered  to  be  estab- 
lished.''  This  record  is  indefinite  throughout.  It  does 
not  show  what  was  asked,  nor  a  compliance  with  the 
law  in  several  respects.  As  it  does  not  relate  to  the 
part  of  the  road  in  question,  it  need  not  be  further 
noticed. 

May  30, 1870,  Thomas  Roach  and  others  petitioned 
to  change  road  27,  commencing  at  a  point  where  said 

4  .  altera.      road  crosses  the  line  between  said  sections 

parno\  evidence  16  and  17;  thence  north  45,  east  four  and 
to  aid  record.    twenty_four    hundredths   chains;    thence 

east  seventeen  chains  along  the  south  side  of  the  line 
between  sections  9  and  16,  to  where  said  road  crosses 
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said  line,  between  sections  9  and  16;  road  to  be  thirty- 
three  feet  wide.  Final  action  was  had  August  29, 1870, 
and  ordered  "that  said  road  number  27  be  changed  as 
prayed.7'  The  evidence  that  notices  of  this  petition 
were  posted  as  required  was  the  affidavit  of  John  Ryan 
that  he  posted  one  on  the  courthouse  April  12,  1870, 
and  the  affidavit  of  Thomas  Eoach  that  on  or  before  a 
day  not  named  he  posted  three  of  the  notices.  Mr. 
Roach  testified  on  the  trial  that  the  notices  were  up 
four  or  five  weeks.  The  appellant  objected  to  this  evi- 
dence, and  contends  that  giving  notice  as  required  was 
jurisdictional,  and  that  this  record  fails  to  show  juris- 
diction. The  record  shows  that  the  auditor's  court 
found  "that  all  the  requirement  of  the  law  was  per- 
formed," and  thereupon  appointed  a  commissioner. 
This  court  has  repeatedly  held  that  notice  as  required 
was  necessary  to  confer  jurisdiction.  State  v.  Ander- 
son, 39  Iowa,  274;  State  v.  Berry,  12  Iowa,  58.  It  is 
also  held  that  jurisdiction  will  be  presumed  if  it  be 
shown  by  the  record  that  the  court  establishing  the 
road  decided  that  sufficient  notice  had  been  given. 
McCollister  v.  Shaey,  24  Iowa,  362.  In  this  case  the 
auditor's  court  decided  that  "all  the  requirement  of  the 
law  had  been  performed,"  which  included  giving 
the  notices.  The  affidavit,  being  blank  as  to  date,  does 
not  show  that  the  court  decided  without  evidence,  as  it 
was  not  restricted  to  the  affidavit;  "and  if  the  record 
shows  that  notices  were  posted  it  will  be  presumed  that 
parol  proof  was  introduced  to  show  that  they  were  put 
up  in  the  manner  required  by  law."  State  v.  Ander- 
son, supra;  Woolsey  v.  Supervisors  of  Hamilton  County, 
32  Iowa,  130.  "Extrinsic  proof  is  admissible  upon  the 
introduction  of  the  record  to  show  notice."  State  v. 
Anderson,  supra;  Keyes  v.  Tait,  19  Iowa,  123.  In 
State  ik  Waterman,  79  Iowa,  361,  the  notice  was  insuffi- 
cient, and  it  was  held  that  evidence  that  it  was  posted 
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was    therefore    immaterial.      We    conclude    that    the 
change  of  the  road  as  ordered  in  1870  was  legal. 

In  1873  proceedings  were  had  whereby  a  part  of 
road  number  27  in  section  13  was  vacated.  In  1874 
proceedings  were  had  whereby  the  width  of  road  num- 
ber 27  was  reduced  between  certain  points,  including 
the  relocation  made  in  1870.  In  1860  proceedings  were 
had  whereby  road  number  229  was  established  from 
the  point  where  the  Capoli  and  Winfield  road  crosses 
the  line  between  sections  8  and  17,  near  the  east  end  of 
said  line,  thence  west  along  said  line  near  to  the  west 
end  thereof,  and  thence  northwest  to  the  Capoli  and 
Wilson  Ford  road.  The  appellant  says  in  argument 
that  this  is  on  the  south  line  as  claimed  for  road  27. 
Having  no  plat  before  us  showing  the  entire  length  of 
road  27  with  reference  to  section  lines,  we  have  diffi- 
culty in  understanding  the  several  partial  plats  found 
in  the  record.  Road  229,  being  west  of  the  east  line  of 
sections  8  and  17,  does  not  touch  upon  the  locality  in 
question,  but  it  does  cover  the  same  ground  as  road  27 
on  the  line  between  sections  8  and  17.  We  think  these 
records  show  that  road  number  27  was  legally  estab- 
lished in  1852,  and  legally  changed  in  1870  as  to  part 
thereof. 

V.  The  appellant  discusses  at  length  and  with 
much  care  the  correctness  of  surveys  made  to  deter- 
mine the  location  of  road  27.  The  relocation  made  in 
1870  commenced  in  the  original  survey,  at  or  near 
where  it  crossed  the  line  between  sections  17  and  18, 
thence  northeasterly  to  the  line  between  sections  9  and 
18,  and  thence  e^tst.  It  was  at  this  last-named  point 
that  the  defendant  placed  the  obstructions.  What- 
ever question  there  may  be  as  to  the  location  of  other 
parts  of  the  road,  we  are  in  no  doubt  but  that  the 
obstructions  were  on  the  road  as  relocated  in  1870. 

VI.  The  conclusions  we  have  reached  render  it 
unnecessary  that  we  consider  the  questions  of  dedica- 
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tion  or  prescription.  The  road  having 
*"  ment?e^S-on"  been  legally   established,    the  defendant 

has  no  right  to  obstruct  it,  unless  it  ceased 
to  be  a  public  highway  by  abandonment  or  otherwise. 
The  evidence  as  to  the  necessity  and  use  of  this  road, 
and  the  action  of  parties  interested  with  reference  to  it, 
is  quite  voluminous,  and  it  is  not  required  that  we 
here  consider  it  in  detail.  It  shows  that  the  east  three 
miles  of  road  27  have  been  fenced  up  for  some  thirty 
years,  the  public  claiming  no  right  therein.  That  the 
greater  part  of  its  length  west  of  the  east  line  of  sec- 
tions 8  and  17  is  covered  by  road  229,  and  the  part 
east  thereof  to  the  three-mile  post  has  never  been 
worked  or  used  by  the  public  as  highways  usually  are. 
With  the  east  three  miles  abandoned  as  it  was,  the 
road  makes  no  connection  east  with  any  other  road. 
The  only  persons  that  use  the  road  east  of  the  east- 
line  of  sections  8  and  17  are  the  plaintiff,  the  defend- 
ant, Louis  Larson,  and  Thomas  Roach,  and  they  only 
to  reach  lands  other  than  those  upon  which  they 
reside.  Nearly  if  not  all  the  repairs  ever  made  upon 
that  part  of  the  road  were  by  these  individuals,  and  for 
their  private  benefit.  The  only  recognition  of  this 
road  by  the  public  since  1852  was  the  action  taken  in 
1870,  1873,  and  1874,  which  was  upon  petitions  of 
persons  desiring  parts  of  the  road  for  private  use. 
There  is  no  question  but  that  the  public  may  lose  its 
right  to  all  or  part  of  a  legally  established  highway  by 
nonuse.  It  will  not  be  denied  that  the  public  has  lost 
its  right  in  the  east  three  miles  of  this  road  by  per- 
mitting it  to  be  fenced  up  for  thirty  years.  That  fact, 
and  the  location  of  road  229,  for  which  this  plaintiff 
was  commissioner,  and  the  fact  that  the  public  has  not 
and  does  not  require  what  remains  for  its  use,  and  has 
not  worked  it  as  highways  are  usually  worked,  satisfies 
us  that  it  has  long  since  been  abandoned.  What  was 
done  by  the  auditor's  court  was  at  the  instance  of  the 
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persons  whose  private  interests  alone  were  to  be 
served,  and  should  not  be  held  to  bind  the  public  to 
maintain  the  road  contrary  to  its  interests  and  desires. 
If  the  east  end  was  open  for  use,  we  might  reach  a 
different  conclusion,  but  under  the  facts  as  they  are 
we  are  of  the  opinion  that  the  public  must  be  held  to 
have  abandoned  road  number  27  as  a  public  highway. 
We  come  to  this  conclusion  more  readily  because  the 
parties  are  not  without  remedy  if  another  public  high- 
way is  really  needed  in  that  locality. 

VII.  The  plaintiff  insists  that  the  defendant  is 
estopped  from  denying  the  existence  of  a  public  high- 

6 . .         way  at  the  point  in  question  from  the 

estoppel.  facj.  tliat  he  has  recognized  it  as  such,  and 
signed  a  petition  to  reduce  its  width,  and  a  remon- 
strance against  changing  it.  As  already  stated,  the 
action  of  the  auditor's  court  was  at  the  instance  of 
these  persons  in  their  own  private  interests,  and  the 
public  should  not  be  precluded  thereby  from  abandon- 
ing a  highway  for  which  it  had  no  use.  Whatever 
may  be  said  of  the  defendant's  acts  as  between  him 
and  the  public,  they  constitute  no  estoppel  as  to  the 
plaintiff,  for  the  reason  that  it  does  not  appear  that  his 
situation  was  changed  in  the  least  in  consequence 
thereof. 

Our  conclusion  upon  the  whole  record  is  that  the 
judgment  of  the  district  court  must  be  reversed. 


Ole   Johnson,   Appellee,    v.    Thomas   R.    Johnson, 

Appellant. 

1.  Appeal:  record:  evidence.  In  an  action  on  a  promissory  note, 
where  the  defense  was  a  former  adjudication,  the  record  on  appeal 
showed  that  W.,  an  alleged  former  holder  of  the  note,  had  brought  an 
action  on  it  in  the  district  court ;  that  the  defendant,  by  the  clerk  of 
the  court,  identified  the  judgment  docket,  appearance  docket,  judg- 
ment record  and  court  calender,  in  relation  to  the  case  of  W.  against 
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the  defendant,  for  a  certain  term  of  court,  and  the  files  and  pleadings 
in  said  case;  that  an  objection  by  the  plaintiff  on  the  ground  of 
immateriality  was  sustained,  and  that  the  defendant  excepted. 
Held,  that  the  objection  could  not  be  considered,  since  the  identified 
record  did  not  appear  to  have  been  offered  in  evidence,  and  it  was 
not  possible  to  determine  at  what  the  objection  was  aimed. 

2.   :  :  .     Where  the  abstract  does  not  show  that  it 

contains  all  the  evidence,  or  what  part  of  it,  if  any,  is  omitted,  the 
supreme  court  can  not  consider  whether  the  verdict  is  sustained  by 
the  evidence,  nor  whether  certain  testimony  was  properly  admitted. 

Appeal  from  Story  District  Court. — Hon.  D.  E.  Hind- 
man,  Judge. 

Monday,  January  30,  1893. 

Action  on  a  promissory  note.  There  was  a  de- 
fense of  former  adjudication,  and  a  counterclaim  for 
the  value  of  a  horse.  From  a  judgment  for  the 
plaintiff,  the  defendant  appeals. — Affirmed. 

J.  F.  Martin  and  A.  L.  Bartlett,  for  appellant. 

J.  A.  Fitchpatrick,  for  appellee. 

Granger,  J. — I.  The  plea  of  a  former  adjudica- 
tion is  based  on  allegations  that  one  Wilson  was  the 
i.  appeal:  owner  of  the  note  in  suit,  and  brought  an 

denced.:  evl"  action  thereon,  which  was  dismissed  by 
the  court  for  a  failure  or  refusal  of  the 
plaintiff  therein  to  comply  with  the  order  of  the  court 
in  certain  matters.  On  the  trial  of  this  case  in  the  dis- 
trict court  the  following  appears,  and  it  is  all  there  is 
in  the  record  as  to  the  former  adjudication,  except  a 
statement  that  Wilson  sued  this  promissory  note  in  the 
district  court  of  Story  county:  "0.  M.  Morse,  clerk 
of  court,  sworn  on  defendant's  part.  The  defendant 
identifies  by  the  clerk  of  court  judgment  docket  10, 
page  262,  appearance  docket,  judgment  record,  court 
calendar,  case  No.  2,700,  James  E.   Wilson  v.  Thomas 
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R.  Johnson,  for  the  November  term,  1889;  also  the 
files,  pleadings,  in  the  said  case.  Objected  to  by  the 
plaintiff  as  immaterial.  Objections  sustained,  and  the 
defendant  excepts.' 9  It  does  not  appear  that  the 
identified  record  was  offered  in  evidence,  nor  are  we 
able  to  determine  what  the  objection  was  to.  The 
appellee  urges  that  the  record  is  such  that  we  should 
not  consider  the  point,  and  we  think  the  position  must 
be  sustained.  In  fact,  there  is  nothing  to  consider, 
unless  we  assume  what  the  record  does  not  allow. 

II.  Two  other  assignments  are  argued,  but  both 
depend  for  consideration  upon  the  state  of  the  evidence 

2  . . in  the  case,  one  requiring  all  the  evidence, 

for  it  goes  to  its  sufficiency  to  sustain  the 
verdict ;  and  the  other  requires  so  much  of  the  evidence 
as  will  enable  us  to  determine  whether  or  not  certain 
testimony  was  properly  admitted.  There  is  some  evi- 
dence in  the  record,  but  the  abstract  is  entirely  silent 
as  to  how  much  or  what  part  of  it  is  there.  In  this 
respect  there  is  no  statement  whatever.  With  such  a 
state  of  the  record  we  can  not  determine  the  questions. 

The  judgment  is  affirmed. 


Samuel  Holmes,  Appellant,  v.  Michael  Butts, 
Appellee. 

Justices', Courts:  change  op  venue:  payment  op  pees  in  advance. 
Where  an  application  is  made  to  a  justice  of  the  peace  for  a  change 
of  venue,  he  may  demand  his  fees  in  advance  for  services  relating  to 
such  change,  and,  if  they  are  not  paid,  he  may,  upon  motion,  strike 
the  application  from  the  files  and  retain  jurisdiction  of  the  case. 

Appeal  from    Fremont    District   Court. — Hon.   A.  B. 
Thornell,  Judge. 

Monday,  January  30,  1893. 

The  plaintiff  commenced  an  action  of  forcible 
detainer  before  a  justice  of  the  peace  in  which  he 
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demanded  that  the  defendant  be  removed  from  certain 
real  estate  owned  by  the  plaintiff.  The  ground  of  the 
action  was  that  the  defendant  was  a  tenant  wrongfully 
holding  over  after  the  termination  of  a  lease  of  the 
premises.  There  was  a  judgment  for  the  plaintiff. 
The  defendant  sued  out  a  writ  of  error  to  the  district 
court.  A  return  was  made  by  the  justice  and  a  hearing 
was  had,  and  the  judgment  of  the  justice  of  the  peace 
was  set  aside,  and  the  cause  was  remanded  to  him. 
The  plaintiff  appeals. — Reversed. 

8.  Holmes,  for  appellant. 

No  appearance  for  appellee. 

Rothrock,  J. — It  appears  from  the  docket  entries 
of  the  justice  of  the  peace  and  his  return  to  the  writ  of 
error  that  the  action  was  commenced  before  the  justice 
of  the  peace  and  proper  service  of  notice  was  had  upon 
the  defendant,  and  that  the  cause  stood  for  trial  on  the 
sixth  day  of  March,  1891,  at  10  o'clock  a.  m.  Before 
the  hour  fixed  for  trial  the  defendant  appeared  at  the 
office  of  the  justice  of  the  peace  and  left  a  motion  with 
him  to  change  the  venue,  on  the  ground  that  said  jus- 
tice of  the  peace  was  so  prejudiced  against  the  defend- 
ant that  he  could  not  obtain  justice  before  him.  When 
the  hour  of  trial  arrived  the  plaintiff  appeared  and  filed 
a  motion  to  strike  the  application  from  the  files.  One 
ground  of  this  motion  was  as  follows:  "Comes  now 
the  plaintiff,  and  moves  the  court  to  strike  the  motion 
and  affidavit  for  a  change  of  venue  from  the  files  for 
the  reason  that  the  costs  for  such  change  of  venue  and 
for  conveying  the  transcript  to  the  next  nearest  justice 
were  demanded  in  advance  and  were  not  paid."  The 
motion  was  sustained,  and  the  justice  of  the  peace  pro- 
ceeded with  the  trial,  and  rendered  the  judgment  from 
which  the  writ  of  error  was  taken.  It  appears  to  have 
been  conceded  on  the  hearing  and  examination  of  the 
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record  in  the  court  below  that  the  defendant  had  left 
the  office  of  the  justice  of  the  peace  before  the  time  for 
trial  and  did  not  return. 

This  case,  so  far  as  any  question  is  properly  pre- 
sented, involves  the  single  inquiry  whether  the  justice 
of  the  peace  erred  in  striking  the  application  for  a 
change  of  venue  from  the  files;  or,  to  be  more  specific, 
had  the  justice  the  right,  before  granting  the  change, 
to  require  that  the  costs  occasioned  thereby  should  be 
paid  by  the  party  making  the  application!  It  is  pro- 
vided by  section  3842  of  the  Code  that'  "the  officer  per- 
forming any  service  under  the  chapter  of  which  said 
section  is  a  part  is  entitled  to  his  fees  in  advance." 
There  are  certain  exceptions  to  this  provision — as, 
where  the  services  are  connected  with  a  criminal  prose- 
cution, or  where  the  fees  are  payable  by  the  state  or 
county.  When  the  defendant  appeared  and  demanded 
a  change  of  venue  the  justice  was  authorized  to  demand 
his  fees  in  advance  for  the  making  and  certifying  of 
the  transcript;  and  the  change  is  not  complete  until 
the  transcript  is  transmitted  to  the  next  nearest  justice 
of  the  peace.  He  can  not  take  jurisdiction  of  the  case 
without  the  transfer  of  it  to  him.  He  can  not  proceed 
to  try  the  case  without  a  transcript  of  the  proceedings 
had  before  the  justice  before  whom  the  action  was 
commenced.  Code,  section  3534.  And  it  is  provided 
in  section  3516  of  the  Code,  which  is  part  of  the  law 
relating  to  justices  and  their  courts,  that  "the  parties 
to  the  action  may  be  the  same  as  in  the  circuit  (district) 
court,  and  all  the  proceedings  prescribed  for  that  court, 
so  far  as  the  same  are  applicable,  and  not  herein 
changed,  shall  be  pursued  in  justice's  court. "  One  of 
the  proceedings  prescribed  for  the  district  court  is  that 
the  change  of  venue,  except  in  certain  cases,  shall  not 
be  deemed  perfected  until  the  costs  caused  thereby 
shall  be  paid  by  the  applicant  for  the  change.  Code, 
section  2596.     In  our  opinion,  it  was  the  right  of  the 
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justice  of  the  peace  to  demand  his  fees  upon  making 
the  change,  and  that  for  failure  to  make  the  payment 
he  had  the  power -to  retain  jurisdiction  of  and  try  the 
case. 

The  order  of  the  district  court  remanding  the  case 
to  the  justice  of  the  peace  is  reversed. 


Mahaska  County  State  Bank,  Appellant,  v.  J.  W. 

Crist  et  al.y  Appellees,  and  Springer  &  Wil- 

lard,  Appellants. 

1.  Promissory  Notes :  innocent  purchaser:  burden  op  proof: 
instructions.  In  an  action  upon  a  promissory  note  by  the  indorsee 
against  the  maker,  the  court,  in  two  instructions,  charged,  in  sub- 
stance, that,  in  the  absence  of  evidence,  the  holder  of  a  promissory 
note,  indorsed  by  the  person  to  whose  order  it  is  made  payable,  .is 
presumed  to  be  a  holder  in  good  faith,  and  entitled  to  recover;  and, 
in  another  instruction,  that  if  the  evidence  showed  that  the  plaintiff 
received  the  note  in  good  faith,  and  before  it  was  due,  as  a  collateral 
security  for  a  loan  made  to  the  payee,  and  that  said  loan  was  still 
unpaid,  then  the  plaintiff  would  be  entitled  to  a  verdict.  Held,  that 
the  last  named  instruction  was  not  erroneous  as  being  in  conflict  with 
the  others,  in  that  it  placed  upon  the  plaintiff  the  burden  of  proving 
that  it  was  a  good  faith  holder  of  the  note. 

2.  Banking:  collateral  securities:  bona  fides.  Where  a  bank 
has  been  accustomed  to  make  loans  to  a  customer,  and  to  take  prom- 
issory notes  as  collateral  security,  the  fact  that  it  has  permitted  him 
to  draw  upon  moneys  paid  in  upon  maturing  collaterals,  upon  depos- 
iting other  collaterals  to  take  their  place,  is  no  proof  that  the  bank  is 
not  the  bona  fide  holder  of  a  collateral  note  so  taken  before  maturity; 
although  such  may  not  be  the  bank's  method  of  doing  business  with 
its  other  customers. 

3.  Action  by  Gross  Petition:  venue:  controlled  by  original 
ACTION.  Where  S.  and  W.  were  made  code  fen  dants  with  C.  and 
8.,  but  were  not  served  with  notice  of  the  petition,  and  did  not  ap- 
pear thereto,  but  C.  and  S.  filed  a  cross  petition  in  the  same  ease 
against  the  plaintiff  and  their  codefendants  S.  and  W.  and  served 
notice  thereof  upon  S.  and  W.  in  the  county  of  their  residence,  it  not 
being  the  county  in  which  the  action  was  pending,  held,  that,  since 
the  cause  of  action  set  up  in  the  cross  petition  affected  the  subject 
matter  of  the  litigation  which  the  plaintiff  had  instituted,  within  the 
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meaning  of  section  2663  of  the  Code,  the  filing  of  the  cross  petition  did 
not  constitute  a  new  action,  and  that  S.  and  W.  were  not  entitled  to 
have  the  cause,  as  to  the  cross  petition,  transferred  to  the  county  of 
their  residence. 


4.  Pleading:  amendments.  A  pleading  stricken  out  does  not  < 
to  be  a  part  of  the  record,  and  the  party  who  filed  it  may  add  to  it  an 
amendment,  and,  when  that  is  done  by  proper  reference,  the  pleading 
stricken  out  and  the  amendment  together  constitute  a  new  pleading. 

Appeal  from  Hamilton  District   Court. — Hon.    S.    M. 
Weaver,  Judge. 

Monday,  January  30,  1893. 

Action  to  recover  the  amount  of  a  promissory 
note.  The  defendants  Crist  and  Smith  plead  a  failure  of 
consideration,  and,  in  a  cross  petition,  demand  judg- 
ment against  their  codefendants,  Springer  &  Willard. 
There  was  a  trial  by  jury,  and  a  verdict  and  judgment 
in  favor  of  Crist  and  Smith  against  the  plaintiff  and 
their  codefendants.  The  plaintiff  and  Springer  & 
Willard  appeal. — Reversed. 

W.  J.  Covil  and  Seevers  &  Seevers,  for  appellants. 

Hyatt  &  Hyatt  and  Martin  &  Wambach,  for  appel- 
lees. 

Robinson,  C.  J. — On  the  twenty-second  day  of 
February,  1888,  Crist  and  Smith  purchased  of  Springer 
&  Willard  a  stallion,  named  "Bosco,"  for  the  agreed 
price  of  one  thousand,  two  hundred  and  fifty  dollars, 
and  in  payment  therefor  gave  them  five  hundred  dollars 
in  money,  and  the  note  in  suit.  The  note  was  payable 
on  the  first  of  May,  1889,  at  Webster  City,  Iowa,  with 
interest  thereon  at  six  per  cent,  per  annum.  At  the 
time  of  the  purchase,  and  as  a  part  of  the  transaction, 
the  parties  thereto  entered  into  an  agreement  in  writ- 
ing, which  provided  that,  if  the  horse  proved  not  to  be 
a  reasonably  sure  foal  getter,,  the  seller  should,  at  the 
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option  of  the  buyers,  refund  the  money  paid;  or,  if  the 
horse  was  returned  as  sound  and  in  as  good  condition 
as  when  sold,  to  replace  him  with  another  horse.  The 
agreement  further  provided  that  the  horse  sold  should 
not  be  considered  as  fully  tested  until  he  had  been  kept 
by  the  buyers  one  year  from  the  beginning  of  the  first 
season  after  the  sale,  and  that  the  buyers  should  make 
to  the  sellers  a  written  monthly  statement  of  the  serv- 
ices rendered  by  the  horse,  his  condition,  and  the 
name  and  address  of  the  owners  of  the  mares  served. 
The  horse  was  used  during  the  season  of  1888,  but  on 
the  second  day  of  April,  1889,  it  was  returned  to 
Springer  &  Willard  with  the  claim  that  he  had  not 
proved  to  be  a  reasonably  sure  foal  getter.  An  attempt 
was  made  to  effect  a  settlement  under  the  terms  of  the 
agreement,  but  failed.  The  note  was  transferred  to 
the  plaintiff,  and  this  action  was  commenced  to  recover 
the  amount  for  which  it  was  given. 

The  defendants  Crist  and  Smith  admitted  the  mak- 
ing of  the  note,  but  pleaded  the  agreement  under  which 
it  was  taken ;  that  they  have  complied  with  the  require- 
ments of  the  agreement  on  their  part,  and  are  entitled  to 
a  return  of  the  note;  and  that  the  plaintiff  took  it  with 
■knowledge  of  their  rights.  In  a  counterclaim  they  de- 
mand a  return  of  the  note.  In  their  cross  petition  they 
plead  the  facts  involved  in  the  purchase  of  the  horse, 
including  the  agreement  for  its  return,  and  the  repay- 
ment of  the  purchase  price,  and  allege  that,  when  they 
returned  the  horse,  Springer  &  Willard  were  the  own- 
ers of  the  note  in  suit,  and  agreed  to  return  it,  but 
thereafter  conspired  with  the  plaintiff  to  transfer  the 
note  to  it,  for  the  purpose  of  avoiding  the  defense 
which  then  existed,  as  against  the  payees;  that  the 
plaintiff  was  at  the  time  fully  informed  in  regard  to 
such  defense,  and  took  the  uote  carrying  out  a  corrupt 
agreement  with  Springer  &  Willard  to  deprive  Crist 
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• 
and  Smith  of  their  right  of  defense.  Judgment  is  de- 
manded in  the  cross  petition  against  Springer  & 
Willard  for  the  sum  of  five  hundred  dollars,  with 
interest  thereon  at  six  percent,  from  the  date  of  the  sale, 
for  the  surrender  of  the  note  in  suit,  or,  in  the  event  of 
a  recovery  thereon  by  the  plaintiff,  then  for  a  like 
recovery  against  Springer  &  Willard.  The  district 
court  rendered  judgment  against  the  plaintiff  for  costs, 
and  in  favor  of  Crist  and  Smith  and  against  Springer 
&  Willard,  for  the  sum  of  five  hundred  and  sixty-one 
dollars  and  sixty-five  cents  and  costs. 

I.  The  plaintiff  concedes,  for  the  purposes  of  this 
appeal,  that  Crist  and  Smith  established  a  good  defense 
lan^s^no-  to  t*16  note  as  against  the  payees,  but 
e?fbu?deSoV  insists  that  it  acquired  the  note  in  good 
H2n». :  inslruc"  faith,  for  a  valuable  consideration,  before 
maturity,  and  that  the  defense  established  is  not  avail- 
able against  it.  Officers  of  the  plaintiff  testified  that  it 
acquired  the  note  in  suit,  with  other  notes,  on  the 
ninth  day  of  April,  1888,  as  collateral  security  for  a 
loan  of  ten  thousand  dollars  made  on  that  day  to 
Springer  &  Willard,  which  has  not  been  paid;  that  the 
bank  had  no  knowledge  of  any  defense  to  the  note,  nor 
of  the  right  of  the  makers  to  its  return  in  any  event, 
but  took  the  note  in  good  faith,  in  the  ordinary  course 
of  business.  It  was  negotiable  in  form,  and  indorsed 
in  blank  when  transferred  to  the  bank.  The  court 
charged  the  jury  as  follows: 

"4.  *  *  *  In  the  absence  of  evidence,  the  holder 
of  a  promissory  note,  indorsed  by  the  person  to  whose 
order  it  is  made  payable,  is  presumed  to  be  a  holder  in 
good  faith,  and  entitled  to  recover.  Such  presumption 
may  be  rebutted  or  overcome  by  evidence  from  which 
the  jury  believes  either  that  the  note  was  transferred 
by  the  payee  after  due,  or  that  the  party  to  whom  it 
was  transferred  took  it  with  notice  of  the  defense 
thereto. 
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"5.  Thus  you  will  observe  that,  in  order  to  defeat 
a  recovery  by  the  plaintiff  bank,  it  is  incumbent  on  the 
defendants  Crist  and  Smith  to  establish  by  a  prepon- 
derance of  the  evidence,  first,  the  truth  of  the  defense 
which  they  have  pleaded  against  the  note  in  suit ;  and, 
second,  the  fact  that  the  bank  purchased  the  note  with 
notice  of  such  defense,  or  that  it  made  such  purchase 
after  the  note  became  due.  If  both  these  propositions 
have  been  so  established,  then  plaintiff  can  not  recover; 
but,  if  either  proposition  has  not  been  so  established, 
then  plaintiff  will  be  entitled  to  your  verdict  for  the 
full  amount  of  the  note  in  suit.     *    *     *" 

"8.  If  you  find  from  the  evidence  that  the 
plaintiff  bank  received  the  notice  in  good  faith,  and 
before  it  was  due,  as  a  collateral  security  for  a  loan 
made  to  Springer  &  Willard,  and  that  said  loan  is  still 
unpaid,  then  plaintiff  will  be  entitled  to  a  verdict;  that 
is,  the  holder  of  a  note  as  collateral  security  for  the 
payment  of  a  loan  made  at  the  time  the  collateral 
security  is  deposited  is  to  be  treated  as  a  purchaser, 
and  if  he  receives  such  collateral  in  good  faith,  and 
before  due,  he  holds  it  free  from  the  defenses  to  which 
it  would  be  liable  in  the  hands  of  original  holders  to 
the  same  extent  as  has  already  been  explained  in  the 
preceding  paragraphs.     *     *     *" 

It  is  said  that  the  last  paragraph  quoted  is  in  con- 
flict with  the  other  two,  and  that  it  is  erroneous,  for 
the  reason  that  it  placed  the  burden  upon  the  plaintiff 
of  proving  that  it  was  a  holder  in  good  faith  of  the 
note.  We  do  not  think  the  paragraph  was  intended  to 
have  the  interpretation  given  it  by  the  plaintiff,  nor 
that  the  jury  so  understood  it.  The  different  portions 
of  the  charge  must  be  construed  together,  and,  when 
that  is  done,  it  is  clear  that  the  jury  were  told  that  one 
who  takes  a  note  as  collateral  security  for  a  loan  made 
at  the  time  it  was  taken  is  to  be  treated  as  a  purchaser, 
and  that,  if  the  plaintiff  so  took  the  note  in  suit,  the 
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presumption  is  that  it  was  taken  in  good  faith,  and 
that  the  plaintiff  was  entitled  to  recover,  and  that  the 
burden  of  defeating  a  recovery  by  proving  the  defense 
pleaded  was  upon  the  makers  of  the  note. 

II.  It  is  further  contended  that  Crist  and  Smith 
wholly  failed  to  establish  a  defense  to  the  note  as 
*'  i^AteraiNwcur-  against  the  plaintiff,  and  we  are  of  the 
fldeV.  bona  opinion  that  this  is  true.  The  testimony 
of  officers  of  the  plaintiff,  corroborated  by  Springer  & 
-Willard,  is  that  the  note  was  taken  in  good  faith,  in 
the  ordinary  course  of  business,  as  collateral  security 
for  a  loan  then  made,  and  as  yet  unpaid;  that  the  note 
was  so  taken  more  than  a  year  before  it  was  due, 
before  its  makers  knew  or  suspected  that  the  horee 
would  not  prove  to  be  satisfactory,  and  without  knowl- 
edge of  the  agreement  under  which  he  was  sold.  It  is 
said,  however,  that  the  course  of  dealing  between 
the  plaintiff  and  Springer  &  Willard  was  not  that  gen- 
erally pursued  with  other  persons,  and  that  the  collat- 
eral notes  were  treated  as  the  property  of  Springer  & 
Willard.  It  appears  that  they  had  been  engaged 
in  the  business  of  importing  and  selling  horses  for 
many  years,  and  prior  to  April,  1888,  the  plaintiff  had 
been  in  the  habit  of  buying  paper  from  them,  and  also 
receiving  it  as  collateral  security  for  loans  made  to 
them,  which  amounted  in  the  aggregate  to  about  thirty 
thousand  dollars.  Amounts  received  in  payment  of 
collateral  notes  were  placed  to  the  credit  of  Springer  & 
Willard,  and  they  were  sometimes  permitted  to  check 
against  such  credits  by  giving  other  notes  to  replace 
those  paid.  The  fact  that  credit  was  given  to  them  on 
account  for  collateral  notes  paid,  instead  of  indorsing 
the  payments  on  their  indebtedness  to  the  plaintiff,  did 
not  change  the  character  of  the  collateral  notes,  nor 
release  the  money  received  thereon  from  liability  for 
the  payment  of  the  debt  for  which  the  collaterals  were 
deposited.     The  balances  from  the  money  so  received 
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-which  sometimes  appeared  on  the  books  of  the  bank  in 
favor  of  Springer  &  Willard  were  at  all  times  subject 
to  the  right  of  the  plaintiff  to  appropriate  them  in  pay- 
ment of  the  debt  to  secure  which  the  collaterals  were 
deposited,  and  Springer  &  Willard  had  no  right  to 
cheek  against  such  balances  excepting  as  they  acquired 
it  by  depositing  new  paper  in,  lieu  of  the  collaterals 
which  had  been  paid.  Whether  precisely  that  method 
of  doing  business  had  been  adopted  with  any  other 
customer  of  the  bank  is  immaterial,  for  it  was  not 
resorted  to  on  account  of  any  supposed  defect  in  the 
notes  furnished  as  security,  nor  to  avoid  any  defense 
which  might  be  made  to  them.  It  was  sanctioned  by 
long-established  and  well  known  business  usage,  which 
is  especially  applicable  where  a  loan  is  secured  by  col- 
lateral notes  which  mature  at  different  times,  and 
before  the  loan  beeomes  due. 

Smith  claims  that,  when  the  horse  was  returned, 
Willard  led  him  to  think  that  the  note  was  then  in  his 
possession ;  but,  if  he  had  then  stated  explicitly  that  he 
had  the  note,  it  would  not  have  affected  the  rights  of 
plaintiff,  for  the  uncontradicted  evidence  shows  that 
the  note  was  transferred  to  the  plaintiff  in  April,  1888, 
and  that  it  was  not  thereafter  in  the  possession  of 
Springer  &  Willard.  The  most  that  can  be  claimed  in 
regard  to  what  Willard  said  was  that  the  note  would 
be  surrendered  to  Crist  and  Smith  in  a  certain  contin- 
gency, but  that  could  have  been  done  only  by  first 
obtaining  the  note  from  the  plaintiff.  It  is  said  it 
should  be  presumed  that  the  plaintiff  was  told  of  the 
agreement  under  which  the  note  was  taken,  and  that 
the  agreement  and  note  were  kept  together.  There  is 
nothing  in  the  record  to  authorize  such  a  presumption, 
while  uncontradicted  evidence  shows  that  it  would  be 
contrary  to  the  fact.  There  was  no  evidence  of  a  con- 
spiracy between  the  plaintiff  and  Springer  &  Willard, 
and  the  jury  were  instructed  to  that  effect.     Under  the 
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evidence  and  the  charge,  the  verdict  of  the  jury  should 
have  been  for  the  plaintiff  for  the  amount  of  the  note. 
III.  The  cross  petition,  as  originally  filed  by  Crist 
$nd  Smith  contained  two  counts,  the  second  of  which  was 
8.  action  by.  founded  upon  an  alleged  breach  of  con- 
ch°Mgeeof  v22-  tract  in  regard  to  a  stallion  named  "Mat- 

ue  to  county  . 

of  residence,  ador.  A  motion  to  strike  the  cross 
petition  was  sustained,  and  thereafter  Crist  and  Smith 
filed  a  pleading,  which  contained  the  following: 

"The  defendants  J.  M.  Crist  and  C.  L.  Smith 
amend  their  cross  bill  filed  herein  against  their  code- 
fendants,  Springer  &  Willard,  by  adding  as  defend- 
ants to  said  cross  bill  the  plaintiff  in  the  above  entitled 
cause,  Mahaska  County  State  Bank.  They  incorporate 
the  said  cross  bill  and  all  the  averments  therein,  and 
the  exhibits  thereto  attached  herein  by  reference,  and 
ask  that  the  same  may  be  considered  a  part  hereof." 

The  pleading  then  alleged  that  the  note  in  suit  was 
taken  by  the  plaintiff  with  knowledge  of  the  agreement 
under  which  it  was  given,  and  in  pursuance  of  the  con- 
spiracy with  Springer  &  Willard  to  which  reference  has 
already  been  made.  A  motion  to  strike  that  pleading 
from  the  files,  on  the  ground  that  the  original  cross 
petition  could  not,  after  it  was  stricken  out  by  order  of 
the  court,  be  amended  or  incorporated  in  a  now  plead- 
ing, and  for  other  reasons,  was  filed — and  sustained. 
From  that  ruling  an  appeal  was  taken  to  this  court, 
which  reversed  so  much  of  the  ruling  as  applied  to  the 
first  count.     See  82  Iowa,  57. 

Springer  &  Willard,  although  they  were  named  in 
the  petition  as  parties  defendant,  did  not  appear  to  it, 
and  were  not  served  with  notice  of  it  by  the  plaintiff. 
They  were  served  with  notice  of  the  cross  petition,  to 
which  they  appeared,  and,  before  answering,  filed  an 
application  to  change  the  place  of  trial,' as  to  them- 
selves, on  the  cause  of  action  stated  in  the  first  count 
of  the  cross  petition, -to  Mahaska  county.     In  support 
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of  the  application  they  filed  an  affidavit,  which  showed 
that  they  were  residents  of  that  county,  and  had  never 
resided  nor  been  engaged  in  business  in  Hamilton 
county,  nor  had  an  office  or  agency  therein,  and  that 
they  were  served  with  notice  of  thecross  petition  in  the 
county  of  their  residence.  The  application  was  denied, 
and  of  that  ruling  they  complain.  Section  2663  of  the 
Code  is  as  follows:  "When  a  defendant  has  a  cause  of 
action  affecting  the  subject-matter  of  the  action  against 
a  codefendant,  or  a  person  not  a  party  to  the  action, 
he  may  in  the  same  action  file  a  cross  petition  against 
the  codefendant  or  other  person.  The  defendants 
thereto  may  be  notified  as  in  other  cases,  and  defense 
thereto  shall  be  made  in  the  time  and  manner  pre- 
scribed in  regard  to  the  original  petition,  and  with  the 
same  right  of  obtaining  provisional  remedies  applicable 
to  the  case.  The  prosecution  of  the  cross  petition  shall 
not  delay  the  trial  of  the  original  action  when  a  judg- 
ment can  be  rendered  therein  that  will  not  prejudice 
the  rights  of  the  parties  to  the  cross  petition. "  The 
statute  contemplates  a  trial  of  the  issues  joined  on  the 
cross  petition  in  the  court  in  which  the  original  action 
is  determined.  It  provides  a  means  for  adjudicating 
in  a  single  action  different  rights  of  the  defendants  and 
others  which  are  affected  by  the  subject-matter  of  the 
litigation  which  the  plaintiff  has  instituted.  The  filing 
of  a  cross  petition  and  the  proceedings  thereunder  do 
not  constitute  a  "separate  action"  within  the  meaning 
of  the  statute,  and  to  award  a  party  a  separate  trial  in 
the  court  of  another  county,  on  the  ground  of  his  resi- 
dence therein,  would  be  contrary  to  its  spirit  and 
intent.  If  the  suit  is  properly  brought  in  one  county, 
all  proper  parties  to  the  cross  petition  may  be  required 
to  appear  and  proceed  to  trial  therein,  although  they 
are  residents  of  another.  It  was  determined  on  the 
first  appeal,  that  the  first  count  of  the  cross  petition 
was  properly  filed,  and  that  is  the  law  of  the  case.  The 
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refusal  of  the  court  to  allow  a  change  of  the  place  of 
trial  must  therefore  be  sustained. 

IV.  The  appellants  Springer  &  Willard  contend 
that  Crist  and  Smith  failed  to  make  monthly  reports 
4.  plbadino:        ol  the  services  of  the  horse,  as  required 

'  amendments.  by  the  agreement  under  which  the  same 
was  made,  and  therefore  that  they  are  not  entitled  to 
recover.  In  their  original  cross  petition  Crist  and 
Smith  allege  that  the  provision  which  required  such 
reports  was  verbally  waived  by  Springer  &  Willard 
after  the  execution  of  this  agreement.  It  is  said,  how- 
ever, that,  the  original  cross  petition  having  been 
stricken  out,  it  could  not  be  revived  and  incorporated 
in  the  pleading,  which  purports  to  be  an  amendment 
to  it,  in  the  manner  attempted;  and  that,  as  the  waiver 
is  pleaded  only  in  the  original  cross  petition,  and  is  not 
in  terms  referred  to  in  the  amendment,  there  was  no 
issue  in  regard  to  a  waiver  raised  by  the  pleadings  on 
which  the  trial  was  had.  We  do  not  think  this  claim 
is  well  founded.  A  pleading  once  filed  in  a  cause  does 
not  cease  to  be  a  part  of  the  record  when  a  motion  to 
strike  it  is  sustained.  Although  it  then  ceases  to  have 
any  effect  in  the  trial  of  the  cause,  considered  alone, 
yet  it  remains  with  the  other  papers  in  the  case,  and 
has  an  existence  for  some  purposes.  In  such  a  case, 
if  the  party  who  filed  the  pleading  does  not  wish  to 
stand  upon  it,  he  may  add  to  it  an  amendment,  and, 
when  that  is  done  by  proper  reference,  the  pleading 
stricken,  and  the  amendment,  together  constitute  a 
new  pleading.  We  conclude  that  a  waiver  of  the 
requirement  for  monthly  reports  was  duly  pleaded  in 
the  cross  petition. 

V.  It  is  said  that  the  plea  of  waiver  is  not  sustained. 
There  was  evidence  which  tended  to  show  the  following: 
After  the  agreement  was  signed,  the  provision  in 
regard  to  monthly  reports  was  discussed,  and  Crist  and 
Smith  were  told  that  they  need  not  make  reports. 
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The  parties  corresponded  in  regard  to  the  horse,  and 
frequent  reports  in  regard  to  his  condition  were  sent 
to  Springer  &  Willard.  They  did  not  ask  for  the 
reports,  but,  when  a  return  of  the  horse  was  proposed, 
they  demanded  and  received  the  information  which  the 
Teports  would  have  given,  and  made  an  investigation 
in  regard  to  the  services  of  the  horse.  The  monthly 
reports  were  intended  to  enable  them  to  make  such  an 
investigation,  and  the  information  they  received 
answered  all  the  purposes  of  the  reports.  The  provision 
in  regard  to  the  reports  was  for  the  exclusive  benefit  of 
Springer  &  Willard.  The  evidence  which  tended  to 
establish  these  claims  was  in  material  respects 
contradicted  by  Springer  &  Willard,  and,  in  view  of 
the  disposition  which  we  make  of  the  case,  it  would  be 
improper  to  express  any  opinion  in  regard  to  the  weight 
of  the  evidence  on  this  branch  of  the  case.  It  is  only 
necessary  to  say  that,  if  the  testimony  given  in  behalf 
of  Crist  and  Smith  was  true,  the  jury  were  authorized 
to.  find  that  the  waiver  pleaded  was  proven.  Anew 
consideration  for  the  waiver  was  not  required.  See 
Davis  v.  Robinson,  67  Iowa,  360. 

The  appellees  ask  that  if  judgment  is  rendered 
against  them,  and  in  favor  of  the  plaintiff,  for  the 
amount  of  the  note  in  suit,  they  recover  a  like  judg- 
ment against  Springer  &  Willard.  We  find  nothing  in 
the  proceedings  against  the  last  named  parties  which  is 
prejudicial  to  them,  and  Crist  and  Smith  have  not 
appealed;  but  the  judgment  against  the  plaintiff  must 
be  reversed,  and  the  rights  of  the  parties  to  the  cross 
petition  can  not  be  fully  adjudicated  until  the  claim  of 
the  plaintiff  is  determined.  Therefore  the  entire  cause 
must  be  remanded  for  further  proceedings  in  harmony 
with  this  opinion.    Reversed, 
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Goll  &  Frank  Company  et  al.,  Appellees,  v.  George 
W.  Miller  et  al.,  Appellants. 

1.  Chattel  Mortgage:  withholding  prom  record:  fraud  upon 
creditors:  subsequent  sale.  The  defendant  gave  to  a  bank  three 
successive  mortgages  upon  his  stock  of  goods,  whieh  mortgages,  by 
mutual  agreement,  were  withheld  from  record.  Subsequently  the 
defendant,  being  in  failing  circumstances,  gave  to  the  bank  a  bill  of 
sale  for  the  stock,  in  satisfaction  of  the  mortgages,  and  the  bank  took 
possession  of  the  goods.  In  the  meantime,  the  plaintiffs,  having  no 
notice  of  the  mortgages,  sold  to  the  defendant  goods  on  credit,  which 
were  not  paid  for  at  the  time  the  bill  of  sale  was  made  to  the  bank. 

I'g?  426*  Held,  that  the  agreement  that  the  mortgages  should  not  be  recorded 

|138  283  rendered  them  fraudulent  as  to  the  plaintiffs,  and  that  the  bill  of  sale 

tm  128!  taken  in  satisfaction  of  the  mortgages  was  fraudulent  also,  and  that 

87   426'  the  plaintiffs  were  entitled  to  priority  over  the  bank  in  the  distribu- 

128_127|  ^-on  Q£  ^xe  proceeds  of  the  property. 

2.   :  :  right  to  rely  on  record.    Persons  who  are  about 

to  sell  goods  to  a  merchant  on  credit  are  not  required  to  look  beyond 
the  proper  records  for  the  purpose  of  discovering  mortgages  upon  his 
stock. 

3.  Creditor's  Bill:  practice:  stipulation:  waiver.  While  it  is  true 
that  a  creditor's  bill  in  equity  can  not  ordinarily  be  maintained  until 
the  creditor  has  secured  a  lien  upon  the  property,  and  that  no  lien  is 
created  by  garnishment,  yet,  where  several  creditors  had  obtained 
judgments  against  a  common  debtor,  and  had,  upon  execution,  gar- 
nished certain  persons  to  whom  the  debtor  had  transferred  his  stock 
of  goods,  and  all  the  parties  in  interest  stipulated  that  an  action  in 
equity  should  be  commenced  by  the  plaintiffs  to  settle  the  matters  in 
controversy,  and  such  action  was  brought  accordingly,  the  garnishees 
being  made  paries  defendant,  held,  that  the  latter  could  not  be  heard 
to  object  to  the  form  of  the  action,  especially  where  such  objection 
was  made  for  the  first  time  on  appeal. 

4.  Appeal:  unnecessary  record:  costs.  Where  the  appellant's 
abstract  is  a  fair  presentation  of  the  evidence,  but  the  appellee  files 
an  unnecessarily  long  amendment  thereto,  and  then,  without  warrant, 
denies  that  the  abstract  and  the  amendment  contain  all  the  evidence, 
thus  making  a  transcript  necessary,  the  cost  of  such  transcript,  and 
of  so  much  of  the  amendment  as  is  superfluous,  will  be  taxed  to  the 
appellee,  though  the  judgment  is  affirmed. 
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Appeal  from  Clay  District  Court. — Hon.  Lot  Thomas, 

Judge. 

Monday,  January  30,  1893. 

This  is  an  action  in  equity,  and  it  involves  the 
rights  of  the  creditors  of  Gr.  W.  Miller  to  priority  in 
the  distribution  of  the  proceeds  of  certain  personal 
property.  There  was  a  full  hearing  on  the  merits,  and 
a  decree  for  the  plaintiffs.  The  defendants  appeal. — 
Affirmed. 

Cory  &  Bernis  and  C.  C.  Nourse,  for  appellants. 

Parker  &  Richardson,  for  appellees. 

Rothrock,  J.— I.  About  the  year  1880,  the  defend- 
ant GL  W.  Miller  embarked  in  the  mercantile  business 
at  Spencer,  in  Clay  county.  He  had  about 
one  thousand  dollars  of  capital  with 
which  to  commence  operations.  He  had 
two  partners.  About  the  year  1885  he 
bought  out  one  of  his  partners,  and  paid 
him  for  his  interest  in  the  firm  the  sum  of  two  thousand 
dollars.  In  1887  he  bought  out  the  other  member  of 
the  firm,  and  paid  him  five  thousand,  five  hundred  dol- 
lars in  cash.  He  continued  in  business  until  the  six- 
teenth day  of  June,  1890,  at  which  time  he  was  indebted 
to  the  defendant  J.  L.  Nicodemus  for  borrowed  money 
and  interest,  and  rent  of  his  store  building,  amounting 
in  the  aggregate  to  over  thirteen  thousand  dollars.  On 
that  day  he  executed  a  bill  of  sale  to  Nicodemus,  by 
which  he  transferred  to  him  all  of  his  goods  and  mer- 
chandise, and  his  promissory  notes  and  accounts. 
The  bill  of  sale  is  absolute  in  form,  and  recites  that  it 
was  given  in  satisfaction  of  a  mortgage  previously 
given  on  the  same  property.  Nicodemus  took  posses- 
sion of  the  property  under  this  bill  of  sale,*  and  was 


1.  Chattel  mort- 
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proceeding  to  dispose  of  the  same,  when  the  plaintiffs 
commenced  actions  and  obtained  judgments  against 
Miller,  and  issued  executions,  and  garnished  Miller  and 
his  agents  and  employees,  who  had  said  property  in 
charge.  The  plaintiffs  are  wholesale  merchants,  and 
Miller  was  indebted  to  them  for  goods  purchased  for 
the  store.  The  answers  of  the  garnishees  were  taken, 
which  showed  that  they  were  not  indebted  to  Miller, 
and  that  they  had  none  of  his  property  under  their 
control. 

The  plaintiffs  are  composed  of  nine  partnerships 
and  corporations  who  had  sold  goods  to  Miller,  and 
each  one  of  their  claims  had  been  reduced  to  judgment 
by  separate  proceedings.  They  filed  pleadings  contro- 
verting "the  answers  of  the  garnishees,  and  the  parties 
entered  into  a  stipulation,  which,  as  appears  from  the 
appellant's  abstract,  was  as  follows:  'The  stipulation 
shows  that  the  plaintiffs  and  the  defendants  agreed 
that  an  action  in  equity  be  commenced  by  the  plaintiffs 
to  settle  the  matters  in  controversy,  arising  in  the 
several  cases  of  the  plaintiffs  against  Gr.  W.  Miller,  and 
these  defendants  as  garnishees,  upon  the  pleadings, 
controverting  the  answers  given  by  said  garnishees 
in  said  garnishment  proceedings,  and  that  said  pro- 
ceedings be  continued  until  the  termination  of  this 
suit."  In  pursuance  of  this  stipulation,  this  action 
was  commenced.  All  the  wholesale  merchant  creditors 
united  as  plaintiffs,  and  set  forth  in  the  petition  the 
grounds  upon  which  they  claimed  that  they  were 
entitled  to  priority  over  the  defendant  Nicodemus. 

We  will  now  proceed  to  state  the  grounds  upon 
which  the  plaintiffs  contend  that  they  are  equitably 
entitled  to  priority.  It  appears  that  the  defendant 
Nicodemus  is  a  resident  of  the  state  of  Maryland.  He 
is  the  owner  of  the  Clay  County  Bank,  at  Spencer,  in 
this  state,  and  said  bank  has  been  managed  and  its 
business,  conducted,   by  one  H.   N.   Smith,   cashier. 
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When  Miller  purchased  the  interest  of  his  partners  in 
business,  he  borrowed  money  of  Nicodemus.  These 
loans  appear  to  have  been  at  first  made  by  Nicodemus 
personally,  and  no  security  was  taken  for  the  money. 
These  loans  were  continued  until  the  aggregate  amount 
became  quite  large,  and  the  matter  appears  to  have 
been  taken  control  of  by  the  bank,  and  security  was 
demanded,  and  Miller  executed  mortgages  upon  his 
stock  of  goods,  notes  and  accounts  to  secure  the 
indebtedness.  There  is  conflict  in  the  evidence  as  to 
when  the  first  mortgage  was  given.  Our  reading  of 
the  evidence  leads  us  to  the  conclusion  that  it  is  shown 
by  a  fair  preponderance  thereof  that  the  first  mort- 
gage was  given  early  in  the  year  1888.  In  the  month 
of  October,  1889,  this  mortgage  was  renewed  by 
another  in  the  sum  of  seven  thousand,  five  hundred 
dollars,  and  on  the  twentieth  day  of  March,  1890, 
another  renewal  was  effected.  At  this  time  the  debt 
had  increased  so  that  the  renewed  mortgage  was  taken 
for  twelve  thousand,  two  hundred  and  twenty-two 
dollars.  This  last  mortgage  was  held  by  the  bank 
until  June  16,  1890,  when  Miller  executed  to  Nico- 
demus the  bill  of  sale  above  referred  to.  The  several 
mortgages  held  by  the  bank  were  not  placed  on  record, 
with  the  exception  of  the  last  one,  and  that  was  not 
filed  for  record  until  June  16,  1890,  just  before  the 
execution  of  the  bill  of  sale. 

It  is  claimed  by  the  plaintiffs  that  it  was  under- 
stood and  agreed  between  the  bank  and  Miller  that 
these  mortgages  should  not  be  recorded.  It  is  conceded 
by  the  bank  that  there  was  such  an  arrangement  as  to 
the  mortgages  taken  prior  to  the  one  which  was  dated 
March  20,  1890.  It  is  strenuously  contended  by  Smith, 
the  manager  of  the  bank,  that  the  omission  to  record 
said  mortgage  was  the  result  of  oversight,  and  was  not 
in  pursuance  of  any  arrangement  or  understanding 
with  Miller.     We  think  the  evidence  fairly  shows  that 
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there  was  the  same  arrangement  and  understanding 
with  reference  to  this  mortgage  that  there  was  with 
reference  to  those  that  preceded  it.  It  is  true  that 
Smith  testified  as  a  witness  that  the  intention  was  to 
put  it  on  record,  but  we  think,  when  his  whole  evidence 
is  considered,  in  connection  with  the  facts  and  circum- 
stances surrounding  the  transaction,  it  must  be  found 
that  there  was  more  than  mere*  oversight  in  the  matter 
of  putting  the  instrument  on  record.  The  following  is 
part  of  Smith's  testimony  on  his  cross-examination: 
"The  intention  was  to  put  it  on  record  in  a  very  short 
time.  It  was  my  intention,  if  he  did  not  pay  up  some 
of  the  indebtedness,  that  I  would  close  him  up.  The 
mortgage  was  not  recorded  because  I  overlooked  it.  It 
was  simply  an  oversight.  It  was  an  oversight  and  neg- 
ligence on  my  part,  not  doing  what  I  should  have  done. 
I  simply  put  it  off  against  my  better  judgment,  from 
time  to  time.  No,  it  was  not  a  postponement  of  record- 
ing it,  the  same  as  the  first  mortgage  was,  because  in 
the  first  mortgage  I  guess  there  was  an  understanding 
that  the  first  mortgage  should  not  be  recorded.  The 
mortgage  in  March,  1890,  was  an  entirely  different  one 
from  the  first  one."  The  surrounding  circumstances 
were  that  the  mortgages  previously  given  were  by  agree- 
ment withheld  from  record,  and  the  parties  to  the 
transaction  knew  that  whenever  the  bank  placed  the 
mortgage  on  record  Miller's  career  as  a  merchant  was 
at  an  end.  He  could  not  have  bought  goods  on  credit. 
All  the  property  he  had,  aside  from  his  stock  of  goods, 
did  not  exceed  five  hundred  dollars  in  value.  It  can 
not  be  believed  that  any  of  the  parties  entertained  the 
idea  that  Miller  was  such  a  master  of  finance  that  he 
could  operate  a  country  store  with  a  mortgage  of  over 
thirteen  thousand  dollars  on  his  stock.  The  plaintiffs 
sold  the  merchandise  upon  which  their  judgments  are 
founded  to  Miller  after  the  first  mortgage  was  given, 
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and  before  the  bill  of  sale  was  executed,  without 
any  .  knowledge  of  the  existence  of  the  mortgages. 
It  is  charged  that  the  withholding  of  the  mortgages 
from  record  was  a  fraud  as  to  the  plaintiffs,  and  this  is 
the  principal  question  in  the  case.  There  can  be  no 
doubt  that  the  withholding  of  the  mortgages  from 
record,  in  pursuance  of  an  agreement  between  the  par- 
ties, could  have  but  one  object,  and  that  was  to  main- 
tain the  credit  of  Miller,  and  lead  parties  with  whom  he 
dealt  to  give  credit  to  him  in  the  belief  that  he  was  not 
a  chattel  mortgaged  merchant.  In  such  a  case  it  is  well 
settled  that  the  mortgaged  can  not  be  permitted  to  insist 
on  the  validity  of  his  mortgage,  as  against  those  who 
have  given  credit  to  the  mortgagor  under  such  circum- 
stances. Such  a  transaction  is  fraudulent  as  to  the 
other  creditors.  It  is  provided  by  section  1923  of  the 
Code  that  "no  sale  or  mortgage  of  personal  property, 
where  the  vendor  or  mortgagor  retains  actual  posses- 
sion thereof,  is  valid  against  existing  creditors  or  sub- 
sequent purchasers,  without  notice,  unless  a  written 
instrument  conveying  the  same  is  executed,  acknowl- 
edged like  conveyances  of  real  estate,  and  filed  for 
record  with  the  recorder  of  the  county  where  the  holder 
of  the  property  resides.' '  It  was  held  in  Fox  v. 
Edwards ,  38  Iowa,  215,  that  the  term  "existing  cred- 
itors'' is  not  limited  to  those  who  were  creditors  when 
the  sale  was  made,  but  that  it  applies  equally  to  those 
who  became  creditors  before  the  possession  of  the  prop- 
erty was  changed,  the  bill  of  sale  recorded,  or  notice 
given.  That  such  a  transaction  is  fraudulent  as  to 
creditors,  see  Crippen  v.  Fletcher,  56  Mich.  386,  23  N. 
W.  Rep.  56;  Talcott  v.  Crippen,  52  Mich.  633,  18  N. 
W.  Rep.  392;  Brown  v.  Brabb,te  N.  W.  Rep.  (Mich.) 
403 ;  Thompson  v.  Van  Vechten,  27  N.  Y.  582 ;  Blenner- 
hassett  v.  Sherman,  105  U.  S.  117;  Stewart  v.  Beale,  68 
N.  Y.  629;    Hilderbum  v.  Brown}  17  B.  Mon.  779; 
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Standard  Paper  Co.  v.  Guenther,  67  Wis.  101,  30  N.  W. 
Rep.  298. 

There  are  several  grounds  upon  which  it  is  claimed 
by  counsel  for  the  defendants  that  the  rule  above 
announced  should  not  be  applied  to  this  case.  The 
principal  contention  turns  upon  the  alleged  fact  that 
the  taking  of  the  bill  of  sale  on  the  sixteenth  day  of 
June  was  an  entirely  hew  transaction ;  that  the  debt  to 
Nicodemus  was  an  honest  obligation ;  and  that,  being 
a  bona  fide  creditor,  he  had  a  right  to  secure  his  claim, 
even  if  it  resulted  in  the  bankruptcy  of  Miller.  This 
is  true  if  the  bill  of  sale  was  the  only  act  of  Nicodemus 
which  prevented  the  plaintiffs  from  securing  their 
claims.  But  the  bill  of  sale  could  not  purge  the  several 
mortgages  of  their  fraudulent  character.  The  mischief 
was  done  by  withholding  the  mortgages  from  record. 
It  is  fair  to  presume  that,  if  the  mortgages  had  been 
placed  on  record,  the  plaintiffs  would  not  have  been 
creditors  of  Miller.  It  is  true,  as  claimed  by  the 
appellants,  that  a  mortgage  withheld  from  record  is 
valid  between  the  parties,  and  there  may  be  creditors 
who  can  not  complain  of  the  failure  of  another  creditor 
to  record  a  mortgage.  We  are  cited  to  the  case  of  Letts- 
Fletcher  &  Co.  v.  McMasterSj  83  Iowa,  449.  It  is  claimed 
that,  under  the  rule  in  that  case,  the  taking  of  the  bill 
of  sale,  being  an  independent  transaction,  and  no,  claim 
being  made  by  Nicodemus  under  the  mortgages,  the 
relation  of  the  parties  is  the  same  as  though  the 
mortgage  had  not  been  given.  The  cited  case  is  not 
authority  upon  such  a  state  of  facts  as  this  record 
presents.  There  was  no  evidence  in  that  case  that  the 
mortgage  was  withheld  from  record  by  an  agreement 
to  do  so,  and  that  the  creditors,  seeking  to  overthrow* 
the  mortgage,  gave  credit  to  the  debtor  while  the* 
unrecorded  mortgage  was  held  by  the  mortgagee.  And 
Standard  Paper  Co.  v.  Guenther,  supra,  is  cited  as  being 
different  in  its  facts. 
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II.  It  is  further  claimed  by  counsel  for  the  appellants 
that  the  evidence  shows  that  the  plaintiffs  sold  their 

2# . .        goods  relying  upon  Miller's  own  state- 

?n  record!17  ments,  and  without  making  investigation 
as  to  his  financial  standing,  and  that  they 
made  no  inquiry  as  to  whether  there  was  any  incum- 
brance on  the  goods.  It  appears  to  be  claimed  that 
the  plaintiffs,  before  extending  credit  to  Miller,  should 
have  inquired  of  certain  business  men,  bankers,  real- 
estate  men,  maney  lenders,  and  cashiers  of  banks, 
residing  and  doing  business  in  Spencer,  who  knew  that 
Miller  was  in  debt  and  had  mortgaged  his  stock  of 
goods.  The  law  imposes  no  such  requirement  upon  a 
person  extending  credit  to  another.  Under  section 
1923  of  the  Code  the  mortgages  were  invalid  as  to  the 
plaintiffs  unless  they  had  notice  of  them.  It  is  true 
that  where  a  person  in  such  case  is  "conscious  of  the 
means  of  knowledge,  and  does  not  use  them,"  he  may 
be  said  to  have  notice;  and  he  will  be  charged  with 
notice  if  he  designedly  abstains  from  making  inquiry 
for  the  purpose  of  avoiding  knowledge.  Allen  v. 
McCalla,  25  Iowa,  464.  No  such  state  of  facts  is  to  be 
found  in  this  case.  On  the  contrary,  the  record  shows 
the  following  correspondence  between  one  of  the  plain- 
tiffs and  H.  N.  Smith,  the  cashier  of  the  bank: 

"Chicago,  February  14,  1889. 
"Dear  Sir: — We  would  thank  you  to  inform  us 
hereon  what  you  know  concerning  the  integrityr 
financial  standing,  responsibility,  and  general  reputa- 
tion for  promptness  of  Gh  W.  Miller,  and  the  same  will 
be  held  strictly  confidential. 

"Yours,  truly, 

"Keith  Brothers  &  Co." 

"He  claims  stock  $22,000;  indebtedness  $11,500  to 
$12,000.     We  believe  he  has  been  prompt  in  meeting 
Vol.  87—28 
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his  bills  for  goods  purchased,  but  complains  now  of 
slow  collections,  owing  to  a  failure  of  crops  last  season. 

"  Yours, 

"H.  N.  Smith, 
"February  15,  1889.  Cashier." 

While  it  was  the  right  of  Smith  to  decline  to  an- 
swer this  letter,  yet,  as  he  did  answer  it,  why  did  he  not 
frankly  say  that  the  indebtedness  of  Miller  was  in  the 
form  of  a  mortgage  upon  his  stock  of  gcjpds  to  the  bank 
of  which  he  was  cashier.  It  would  be  a  most  violent 
presumption  to  hold  that,  if  he  had  done  so,  Keith 
Bros.  &  Co.  would  have  extended  credit  to  Miller. 

III.     It  is  further  insisted  that  this  action  will  not 
lie  because  it  has  been  held  by  this  court  that  a  credi- 
s  creditors'       tors'  bill  in  equity  can  not  be  maintained 
Stipulation1:06'  until   the    creditor    has  obtained   a  lien 
waiver.  on  ^e  pr0perty?  and  that  no  lien  was 

created  by  a  garnishment  of  the  mortgagee.  It  was 
held  in  Mooar  v.  Walker,  46  Iowa,  165,  in  McCon- 
nell  v.  Denham,  72  Iowa,  497,  and  in  Buck-Reiner  Co. 
v.  Beatty,  82  Iowa,  353,  that  no  lien  was  acquired 
by  an  attachment  by  garnishment  of  the  person  in 
possession  of  the  property.  In  Clark  v.  Raymond,  84 
Iowa,  251,  it  was  further  held,  that  an  action  in  the 
nature  of  a  creditors'  bill  in  equity  would  not  lie,  before 
judgment,  upon  an  attachment  by  garnishment  of  a 
person  owing  money  to,  or  having  property  of,  the 
debtor  in  his  possession.  See,  also,  Boyle  v.  Maroney, 
73  Iowa,  70.  And  the  same  rule  was  again  announced 
in  Raymond's  case,  upon  a  second  appeal.  See  86 
Iowa,  661.  But  we  have  a  case  here  where  judgments 
were  obtained  before  the  garnishments  were  served; 
and  the  stipulation  made  by  the  parties  authorized  an 
action  in  equity  to  be  brought,  which  was  done.  The 
defendants  answered,  and,  so  far  as  appears,  no  objec- 
tion was  made  in  the  court  below  as  to  the  form  of  the 
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action.  The  court  had  jurisdiction  of  the  subject- 
matter.  The  plaintiffs  had  the  right  to  assert  their 
claims  to  priority,  in  some  form  of  action,  and  objection 
to  mere  matter  of  form  can  not  be  made  for  the  first 
time  in  this  court.  The  usual  method  of  testing  the 
validity  of  chattel  mortgages  and  sales  of  personal 
property  by  creditors,  on  the  ground  of  fraud,  is  to  levy 
an  execution  or  attachment  on  the  property,  and 
indemnify  the  sheriff,  and  compel  the  alleged  fraudu- 
lent purchaser  or  mortgagee  to  abandon  his  claim,  or 
replevin  the  property,  or  sue  for  damages,  and  try  the 
question  in  an  action  at  law;  but  we  do  not  think  that 
course  of  procedure  is  exclusive,  especially  where  the 
parties  agree  to  test  the  question  by  an  action  in  equity. 
IV.  The  appellees  attack  the  record  in  this  court 
by  a  most  voluminous  motion,  and  arguments.  All  of 
this  motion,  but  the  fourth  ground  thereof, 
*  necessary  re-   was  overruled  before  the  submission  of 

cord:  costs.  # 

the  case.  That  ground  of  the  motion 
was  submitted  with  the  case.  It  is  a  demand  that  the 
appeal  be  dismissed,  because  certain  parts  of  the  evi- 
dence, naming  them,  are  not  contained  in  the  appel- 
lants' abstract,  and  because  all  of  the  evidence  offered 
on  the  trial  is  not  set  out  in  the  appellants'  and  appel- 
lees' abstract.  It  is  not  necessary  that  a  ruling  be 
made  on  the  motion,  as  we  affirm  the  decree  of  the 
district  court. 

The  appellants  filed  a  motion  to  tax  the  costs  of 
the  abstract  of  the  appellees,  and  of  the  transcript 
made  necessary  thereby,  to  the  appellees,  on  the  ground 
that  both  were  unnecessary,  and  this  motion  is  sub- 
mitted with  the  case.  The  abstract  filed  by  the  appel- 
lants contained  one  hundred  and  thirty-five  pages.  It 
is  a  fair  presentation  of  the  evidence,  and  in  fact  is 
much  more  voluminous  than  necessary.  At  the  close 
of  the  introduction  of  the  plaintiffs'  evidence,  the 
defendants  filed  a  written  paper,  styled  "Exceptions  to 
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the  Evidence  of  Certain  Witnesses."  This  paper  is 
set  out  at  length  in  the  abstract,  and  contains  thirteen 
pages.  The  plaintiffs  filed  a  like  paper,  which,  as 
abstracted,  contains  nineteen  pages.  Here  were  thirty- 
two  pages  which  were  wholly  unnecessary,  and  should 
have  been  omitted  from  the  abstract.  The  abstract  of  the 
evidence  itself,  by  proper  exceptions,  directs  our  atten- 
tion to  all  proper  objections.  The  appellees'  abstract 
was  almost  entirely  unnecessary.  It  is  a  document  of 
sixty-one  pages.  The  first  sixteen  pages  appear  to  be  a 
copy  of  the  pleadings  without  abstracting.  The 
remaining  pages  are  mostly  made  up  of  corrections  of 
the  abstract  of  the  appellants.  This  abstract  should 
not  have  contained  to  exceed  ten  pages,  and  the  appel- 
lees should  not  have  stated  in  their  abstract  that  the 
two  abstracts  were  not  abstracts  of  all  the  evidence. 
The  abstract  of  the  appellants  was  really  all  that  was 
necessary  to  present  the  whole  case.  The  motion  of  ap- 
pellants to  tax  the  costs  of  the  transcript  to  appellees  is 
sustained,  and  all  but  ten  pages  of  the  appellees'  abstract 
will  be  taxed  to  appellees.  It  is  provided  by  chapter  35, 
Laws  1888,  that  "no  transcript  of  the  record  need  be  for- 
warded to  the  supreme  court  until  a  denial  of  appellants' 
abstract  of  the  record  has  been  served;  and,  if  no 
denial  shall  be  made,  no  transcript  of  the  record  shall 
be  required.  If.  such  denial  shall  be  entered  without 
good  and  sufficient  cause  therefor,  the  costs  for  such 
transcript  of  the  record  shall  be  taxed  to  the  party 
making  the  denial."  We  think  that  there  was  not 
sufficient  cause  for  a  denial  in  this  case.  The  statute 
is  intended  to  encourage  the  presentation  of  cases  in 
this  court  without  incumbering  the  records  with 
transcripts,  and  we  think  it  should  have  been  done  in 
this  case.  If  the  case  had  been  properly  abstracted 
and  presented,  it  would  have  required  much  less  of 
the  time  of  this  court  to  dispose  of  it. 

The  decree  of  the  district  court  is  affirmed. 
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Amebican  Investment  Company,  Appellant,  v.  Lelia 
B.  Fabbab  et  at.,  Appellees. 

Mortgage:  foreclosure:  receiver  during  year  tor  redemption. 
Where  a  mortgage  does  not,  in  terms,  give  to  the  mortgagee  the  light 
of  possession  before  sale  or  the  termination  of  the  statutory  right  of 
redemption,  nor  pledge  the  rents  and  profits,  it  is  error,  upon  the  peti- 
tion of  the  mortgagee  in  foreclosure,  to  appoint  a  receiver  to  take  pos- 
session of  the  property,  or  to  appropriate  the  revenue  which  is  derived 
therefrom  for  the  benefit  of  the  mortgagee. 

Appeal  from  Hancock  District   Court. — Hon.  John  0. 
Shebwin,  Judge. 

Monday,  Januaby  30,  1893. 

Action  in  equity  for  the  foreclosure  of  a  mortgage 
on  real  estate.  A  receiver  of  the  mortgaged  premises 
was  appointed  in  vacation,  a  motion  for  his  discharge 
was  afterwards  made  and  sustained,  and  from  the  order 
sustaining  the  motion  the  plaintiff  appeals. — Affirmed. 

Soper,  Allen  <&  Morling,  for  appellant. 

W.  E.  Bradford,  for  appellee  Lelia  B.  Farrar. 

Robinson,  C.  J. — On  the  twentieth  day  of  August, 
1885,  the  defendants,  Georgiana  Way  and  C.  C.  Way, 
made  to  P.  O.  Refsell  their  promissory  note  for  the  sum 
of  six  thousand  dollars  due  on  the  first  day  of  January, 
1891,  with  eleven  interest  coupons  thereto  attached, 
which  provided  for  the  payment  of  semiannual  interest 
at  the  rate  of  six  per  cent,  per  annum  from  the  date  of 
the  note.  To  secure  the  payment  of  the  note  and 
coupons,  the  defendants  named  executed  to  E.  S. 
Ormsby,  as  trustee,  a  mortgage  upon  the  premises  in 
controversy,  situated  in  Hancock  county,  which  was 
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thereafter  duly  recorded.  In  September,  1885,  Refsell 
sold  the  note,  coupons,  and  mortgage  to  the  plaintiff, 
indorsing  the  note  and  coupons  in  blank ;  and  about  the 
same  time  the  plaintiff  sold  them  to  John  Stuart  &  Co., 
of  England.  By  the  agreement  of  sale,  the  plaintiff 
guarantied  the  payment  of  the  coupons  as  they  should 
mature,  and,  in  case  it  was  required  to  pay  them,  the 
title  thereto  was  to  revert  to  the  plaintiff  and  it  was  to 
have  a  claim  against,  and  lien  upon,  the  mortgaged 
premises,  subject,  however,  to  so  much  of  the  mort- 
gage debt  as  should  be  unpaid  and  held  by  John  Stuart 
&  Co.,  and  also  subject  to  a  second  mortgage  made  by 
the  same  mortgagors  to  Ormsby  Bros.  &  Co.  After 
executing  the  mortgage  to  secure  the  indebtedness  to 
Refsell,  the  mortgagors  sold  the  mortgaged  premises  to 
the  defendant,  Henry  A.  Lott,  and  then  moved  from 
this  state  to  the  state  of  Tennessee,  where  they  have 
since  resided.  Lott  sold  the  premises  to  the  defendant, 
Lelia  B.  Farrar,  and  removed  to  the  state  of  Illinois, 
where  he  now  lives.  Lelia  B.  Farrar  leased  the  premi- 
ses to  the  defendants,  Olson  Bros.,  and  went  to  the 
state  of  Colorado,  in  which  she  has  since  made  her 
home.  When  this  action  was  commenced,  Olson  Bros, 
were  occupying  and  cultivating  the  mortgaged  premises 
under  their  lease,  and  had  thereon  a  crop,  of  which 
they  had  agreed  to  deliver  to  their  lessor  a  share,  as 
rent  for  the  year  1891.  The  conveyances  to  Lott  and 
to  Mrs.  Farrar  were  made  subject  to  the  incumbrances 
which  have  been  mentioned. 

The  mortgagors  and  their  grantors  having  failed 
to  pay  interest  coupons  which  matured  on  or  before 
January  1,  1891,  to  the  amount  of  five  hundred  and 
forty  dollars,  they  were  paid  by  the  plaintiff.  The 
second  mortgage  to  Ormsby  Bros.  &  Co.  was  foreclosed, 
and  the  mortgaged  premises  were  sold  under  the  decree 
of  foreclosure  on  the  thirty-first  day  of  March,  1891. 
On  the  thirty-first  of  January,  1887,  the  mortgaged 
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premises  were  sold  for  delinquent  taxes.  They  were 
again  sold  for  delinquent  taxes  in  January,  1889,  and 
subsequent  taxes  were  paid  by  the  purchaser  at  that 
sale.  In  August,  1891,  after  this  action  was  com- 
menced, the  certificate  of  the  last  sale  was  transferred 
to  the  plaintiff  for  three  hundred  and  thirty-four  dollars 
and  seventy-five  cents,  which  was  the  amount  required 
to  redeem  from  that  sale.  The  petition  shows  that  the 
mortgagors  are  insolvent ;  that  the  mortgaged  premises 
are  not  sufficient  to  pay  the  incumbrances  thereon 
which  are  senior  to  the  claim  of  the  plaintiff;  that  the 
premises  have  been  occupied  by  tenants  who  have  no 
beneficial  interest  in  the  property,  excepting  to  obtain 
therefrom  as  much  as  possible ;  that  the  improvements 
on  the  mortgaged  land  are  depreciating  in  value ;  and 
that,  by  reason  of  the  facts  stated,  the  plaintiff  is  in 
danger  of  losing  the  security  for  its  claim.  A  decree 
for  the  sum  of  six  hundred  dollars,  and  for  the  fore- 
closure of  the  mortgage,  is  demanded,  and  the  appoint- 
ment of  a  receiver  is  asked.  On  the  twentieth  day  of 
July,  1891,  without  notice  to  the  defendants,  a  receiver 
was  appointed,  who  was  empowered  to  receive  and  col- 
lect the  rents  and  revenues  of  the  mortgaged  premises; 
to  insure  buildings,  redeem  the  premises  from  tax  sales 
and  pay  taxes  which  might  be  due.  In  October,  1891, 
Mrs.  Farrar  appeared  in  court,  and  filed  a  motion  ask- 
ing the  discharge  of  the  receiver.  The  motion  was 
sustained,  and  from  that  ruling  the  appeal  is  taken. 

The  mortgage  in  controversy  contains  conditions 
and  stipulations  as  follows:  "It  is  agreed  that  the 
party  of  the  first  part  shall  pay  all  taxes  before  they 
become  delinquent,  keep  the  buildings  insured  in  some 
company  designated  by  said  trustee  for  at  least  two- 
thirds  of  their  value,  with  loss,  if  any,  payable  to  said 
trustee,  and  shall  keep  the  improvements  in  a  good 
state  of  preservation.  It  is  further  agreed  that  if  the 
party  of  the  first  part  shall  fail  to  perform  any  of  the 
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covenants  in  the  note  or  in  this  instrument,  or  do  or 
fail  to  do  anything  whereby  the  security  for  this  loan 
of  money  may  be  lessened,  that  the  debt  hereby  secured 
shall  become  due  and  collectible  at  once,  at  the  election 
of  the  holder,  without  notice,  and  this  mortgage  or 
trust  deed  may  be  foreclosed  for  the  full  amount, 
together  with  interest,  cost,  taxes,  insurance,  and  any 
other  sums  advanced  or  expenses  incurred  on  account 
of  the  party  of  the  first  part,  for  whatsoever  purpose; 
and  any  advances  so  made  shall  draw  interest  at  ten 
per  cent,  per  annum.  It  is  further  agreed  that  if,  on 
sale  of  the  mortgaged  premises,  it  fails  to  bring  suffi- 
cient to  pay  the  entire  claim,  with  interest,  costs,  attor- 
neys' fees,  and  disbursements,  the  party  of  the  first 
part  agrees  to  pay  the  deficiency.' '  The  stipulations 
quoted  are  the  only  ones  contained  in  the  mortgage 
which  are  material  to  a  determination  of  the  questions 
presented  for  our  consideration.  The  mortgage  does 
not  purport  to  create  any  lien  upon  nor  right  to  the 
rents  or  other  revenue  which  may  be  derived  from  the 
mortgaged  premises,  and  does  not,  in  terms,  provide 
for  the  appointment  of  a  receiver,  in  any  contingency. 
We  are  required  to  determine  whether,  under  the  facts 
and  stipulations  of  the  mortgage  recited,  the  plaintiff 
is  entitled  to  the  appointment  of  a  receiver  for  the 
mortgaged  premises. 

Numerous  authorities  have  been  cited  in  support 
of  the  claim  that  the  receiver  was  properly  appointed, 
and  should  not  have  been  discharged ;  but  whether  the 
claim  is  well  founded  depends  almost  wholly  upon  the 
stipulations  of  the  mortgage,  and  the  statutes  of  this 
state.  Courts  exercise  the  power  to  take  property  from 
the  possession  of  its  owner,  through  the  medium  of  a 
receiver,  with  caution,  and  will  ordinarily  do  so  only 
when  there  is  no  other  adequate  remedy.  Clark  v. 
Baymond,  86  Iowa,  651.  Section  2903  of  the  Code 
authorizes  the  appointment  of  a  receiver  "on  the  peti- 
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tion  of  either  party  to  a  civil  action  or  proceeding, 
-wherein  he  shows  that  he  has  a  probable  right  to  or 
interest  in  any  property  which  is  the  subject  of  the  con- 
troversy, and  that  such  property,  or  its  rents  or  profits, 
are  in  danger  of  being  lost,  or  materially  injured  or 
impaired.     *    *     •"     Section  1938  of  the  Code  pro- 
vides that,  "in  the  absence  of  stipulations  to  the  con- 
trary, the  mortgagor  of  real  property  retains  the  legal 
title  and  right  of  possession  thereto."     There  is   no 
stipulation  in  the  mortgage  'under  consideration  giving 
to  the  mortgagee  any  other  right  of  possession   than 
that  given  by  the  statute.     Section  3319  of  the  Code 
provides  that  no  deed  of  trust  or  mortgage  made  since 
the  first  day  of  April,  1861,  shall  be  foreclosed  in  any 
other  manner  than  by  action  in  court  by  equitable  pro- 
ceedings.    Section  3321  provides  for  a  special  execu- 
tion in  case  of  foreclosure,  and  for  redemption  as  in 
case  of  a  sale  under  general  execution.    When  real 
property  is  sold  under  general  execution,  the  defendant 
may  redeem  the  property  within  a  year  from  the  date 
of  sale,  and  during  that  time  is  entitled  to  the  posses- 
sion of  the  property.     Section  3102.     Therefore,  under 
the  mortgage  in  question,  and  the  various  provisions  of 
the  statute  to  which  we  have  referred,  the  mortgagors 
•and  their  grantees  were  entitled  to  the  possession  of  the 
mortgaged  property  when  this  action  was  commenced, 
and  would  continue  to  be  entitled  to  it  until  the  right 
of  redemption  from  a  sale  made  under  judgment  or  a 
decree  of  foreclosure  should  expire.     But  the  right  of 
possession  carries  with  it  the  right  to  use  the  mortgaged 
premises,  to  lease  them,  and  to  control  the  revenue 
which  shall  be  derived  therefrom.     It  follows  that  a 
mortgage  which  does  not,  in  terms,  give  to  the  mort- 
gagee the  right  of  possession  before  sale  and  the  termi- 
nation of  the  right  of  redemption,  nor  pledge  the  rents 
and  profits,  creates  no  lien  upon  nor  interest  in  the 
right  of  possession  given  by  the  statute,  nor  upon  the 
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revenue  which  accrues  from  it.  To  take  possession  of 
property  so  mortgaged,  or  to  appropriate  the  revenue 
which  is  derived  therefrom  for  the  benefit  of  the  mort- 
gagee, even  though  done  by  means  of  a  receiver,  would 
be  to  violate  rights  which  are  created  and  protected  by 
statute  for  the  benefit  of  the  mortgagor,  and  those  who 
claim  through  him,  and  can  not  be  authorized. 

The  conclusion  we  reach  finds  support  in  numerous 
cases  which  this  court  has  heretofore  decided.  A  dif- 
ference between  the  right  to  appoint  a  receiver  under 
a  mortgage  which  pledges  rents  and  profits,  and  under 
one  which  does  not,  was  recognized  in  Gas  Co.  v.  West, 
44  Iowa,  25.  In  Swan  v.  Mitchell,  82  Iowa,  308,  the 
mortgage  gave  to  the  mortgagee  the  right  of  possession 
in  case  of  default  on  the  part  of  the  mortgagor,  and 
pledged  the  rents  and  profits,  but  there  was  no  express 
provision  in  regard  to  the  appointment  of  a  receiver. 
It  was  held  that  the  rente  and  profits  were  pledged  only 
in  case  possession  should  be  taken  by  the  mortgagee, 
and  that  the  appointment  of  a  receiver  was  not 
authorized.  The  fact  that  the  mortgagors  were  not 
shown  to  be  insolvent,  although  mentioned,  was  not 
controlling.  In  Paine  v.  McElroy,  73  Iowa,  81,  the 
mortgage  considered  pledged  the  rents  and  profits, 
and  provided  for  the  appointment  of  a  receiver  on  the 
commencement  of  an  action  to#  foreclose  it.  This  court 
held  that  the  right  to  the  appointment  of  a  receiver  was 
measured  by  the  stipulations  of  the  mortgage,  and  that, 
as  the  appointment  was  not  asked  at  the  commence- 
ment of  the  action,  it  should  not  be  made  when  the 
decree  of  foreclosure  was  rendered.  In  Myton  v. 
Davenport,  51  Iowa,  583,  the  question  involved  in  this 
case  was  considered,  and  views  in  harmony  with  the 
conclusion  now  reached  were  expressed,  although  the 
question  was  not  fully  determined.  In  White  v. 
Griggs,  54  Iowa,  650,  it  was  decided  that  the  insufli- 
ciency  of  the  mortgaged  property  to  satisfy  the  mort- 
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gage  debt,  the  insolvency  of  the  mortgagor,  and  the 
fact  that  he  had  disposed  of  his  property  to  prevent  the 
collection  of  the  mortgage  debt,  did  not  justify  the 
appointment  of  a  receiver. 

It  may  be  true,  as  claimed  by  the  appellant,  that 
the  case  might  have  been  decided  on  another  ground ; 
but  the  question  under  consideration  was  in  the  case, 
and  the  decision  was  properly  based  upon  it.  The 
record  discloses  no  ground  for  the  appointment  of  a 
receiver  in  this  case,  and  the  order  of  the  district  court 
which  discharged  him  was  rightly  made.    Affirmed. 


2.  -l  VALIDITY  AS  TO  WAGES  YET  TO  BE  EARNED.  An  assign- 
ment of  wages  yet  to  be  earned  is  good  as  against  the  claims  of 
attaching  creditors,  if  accepted,  and  if,  at  the  time  it  is  made,  there 
is  an  existing  engagement  or  employment  by  virtue  of  which  wages 
are  being,  and  in  the  future  may  reasonably  be  expected  to  be, 
earned,  even  though  there  is  no  contract  or  fixed  time  of  employ- 
ment. 

Appeal  from  Superior  Court  of  Council  Bluffs. — Hon. 
J.  E.  F.  McGee,  Judge. 

Monday,  Januaby  30,  1893. 
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Hobace  C.  Metcalf,  Appellee,    v.  J.  M.   Kincaid,    m  *e| 
Appellee;  Union  Pacific  Railway  Company,  \>w 

Garnishee,  Appellant. 

1.  Assignment  of  Wages:  sufficiency  of  writing:  intention. 
Where  an  employee  of  a  railroad  company  addressed  a  letter  to  one  as 
auditor,  without  naming  the  company  for  which  he  was  auditor,  and 
requested  him  to  pay  his  salary  for  the  month  just  past,  and  for  the 
next  six  months  to  come,  to  one  B.,  on  account  of  his  indebtedness  to 
B.,  and  the  company  recognized  this  as  an  assignment  of  the 
employee's  wages  to  B.,  and  had  paid  his  wages  to  B.  for  several 
months,  when  it  was  garnished  as  the  debtor  of  the  assignor,  held, 
that  though  the  writing  was  informal  as  an  assignment,  yet,  having 
been  intended,  accepted  and  acted  upon  as  an  assignment  of  the 
assignor's  wages  to  B.,  it  was  effectual  for  that  purpose. 
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Proceeding  to  hold  the  Union  Pacific  Railroad 
Company  as  garnishee.  There  was  a  judgment  against 
the  garnishee,  from  which  it  appeals. — Eeversed. 

Wright  &  Baldwin,  for  appellant. 

Wheeler  &  West,  for  appellee. 

Kinne,  J. — The  plaintiff,  on  December  31,  1889, 
brought  his  action  against  the  defendant  Kincaid 
before  a  justice  of  the  peace,  in  which  action  a  writ  of 
attachment  was  issued,  under  which  the  railway 
company  was  garnished.  Notice  of  garnishment  was 
served  on  the  company  December  31,  1889.  There- 
after the  company  answered  that  prior  to  the  garnish- 
ment, and  on  October  29,  1889,  it  accepted  the 
following  assignment: 

"Omaha,  October  29, 1889. 
"Mr.  E.  Young,  Auditor. 

"Dear  Sir: — Please  pay  to  Mr.  J.  J.  Burns, 
Denver,  Colorado,  my  salary  as  foreman  oil  house  at 
Omaha,  during  the  months  of  October,  November,  and 
December,  1889,  and  January,  February,  March,  and 
April,  1890,  account  of  my  indebtedness  to  Mr.  Burns 
in  the  sum  of  five  hundred  dollars  ($500.00). 
"Yours,  truly, 

"J.  W.  Kincaid." 

That  Burns  claimed  and  owned  all  the  wages 
earned  by  Kincaid  as  employee  of  said  company  accord- 
ing to  the  tenor  of  said  assignment;  that  ever  since 
its  date  the  garnishee  had  paid  the  wages  earned  for 
the  months  stated  in  said  order  to  Burns,  and  on 
January  3,  1890,  paid  Burns,  under  said  order,  the 
wages  earned  by  Kincaid.  The  justice  entered  judg- 
ment against  the  garnishee  on  its  answers  for  fifty- 
eight  dollars  and  fifty-five  cents.  The  garnishee  sued 
out  a  writ  of  error  to  the  superior  court  of  the  city  of 
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Council  Bluffs,  and  the  superior  court  affirmed  the 
finding  of  the  justice. 

At  the  proper  time  the  garnishee  caused  a  certifi- 
cate to  be  executed  and  filed  by  the  judge  of  said  court 
certifying  certain  questions  of  law  to  this  court  for  its- 
determination.  We  need  not  set  out  the  certificate. 
Objection  is  made  thereto,  but  we  think  it  sufficiently 
indicates  the  questions  presented  for  our  consideration. 
They  involve:  First,  the  right  of  a  person  in  the 
employ  of  another  to  assign  future  earnings,  in  the 
absence  of  a  contract  under  which  the  wages  are  to  be 
earned,  so  as  to  vest  in  the  assignee  all  the  right,  title, 
and  interest  of  the  assignee  to  the  same.  Second, 
whether,  in  case  an  existing  contract  is  necessary  to- 
the  validity  of  the  assignment,  there  is  any  presump- 
tion that  the  defendant  was  working  under  such  a 
contract,  or  must  the  contract  be  pleaded  and  proved! 
Third,  does  the  instrument  set  out  in  law  amount  to  an 
assignment,  so  as  to  vest  in  Burns  the  wages  earned  bjr 
Kincaid,  to  the  exclusion  of  the  attaching  creditors? 

I.  The  last  question  is  first  argued  by  counsel.     It 

is  insisted  by  the  plaintiff    that,   as  the  order  waa 

addressed  to   4<E.   Young,    Auditor."   it 

1.  Assignment  .  ., 

?ufflcienc:  of    wou^  n°t  «31D(1  the  railway  company,  and 
umiSn.:  *^a*  an  acceptance  of  it  by  the  garnishee 

would  not,  at  least  as  against  the  plaintiff, 
bind  the  company.  True,  the  order  is  not  directed  to- 
the  railway  company,  nor,  on  its  face,  to  Young  as  an 
official  of  the  company;  but  it  has  often  been  held 
that  no  particular  form  of  words  need  be  used  to  con- 
stitute an  assignment  of  a  debt.  All  that  is  necessarjr 
is  that  the  intent  to  effectuate  an  assignment  shall 
clearly  appear.  That  intent  may  appear  from  the- 
writing  itself,  or  it  may  be  shown  otherwise.  Moore  v. 
Lowrey,  25  Iowa,  338;  Mc  Williams  v.  Webb,  32  Iowa^ 
577;  1  Am.  and  Eng.  Encyclopedia  of  Law,  834; 
Drake    on  Attachments,   section  526.     As  has  been 
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said:    "When    the  appropriation  of  the  property  is 
made  by  the  assignor  and  accepted  by  the  assignee, 
the  particular  form  in  which  the  thing  is  done  is  of 
little  moment,  and  the  assignment  will  be  sustained." 
Id.,  section  526.     Now,  it  is  clear  from  the  assign- 
ment itself,  and  from  the  further  fact  that  it  has  been 
accepted  and  in  part  acted  upon,  and  the  assignee  has 
received  in  part  the  benefits  sought  to  be  conferred  by 
the  assignment,  that  the  intention  was  to  assign  certain 
future  earnings  of  Kincaid,  which  were  to  accrue  from 
the  railroad  company  to  Burns.     That  all  the  parties 
so  understood  it,  is  apparent  from  the  fact  that  all  of 
them  have  treated  the  order  as  directed  in  fact  to  the 
railroad  company  through  its  proper  official.     The  fact 
.that  the  order  is  informally  drawn  is  of  no  importance 
in  view  of  the  effect  given  it  by  the  parties  and  their 
manifest  intent.     The  law  is  well  settled  that  the  plain- 
tiff can  occupy  no  better  position  with  respect  to  the 
fund  in  controversy  than  could  the  defendant.     Could 
the  defendant,  after  signing  such  an  order,  and  after 
its  acceptance  by  the  real  party  to  whom  he  intended 
to  direct  it,  successfully  maintain  an  action  against  the 
company,  who  had  acted  upon  it,,  and  paid  out  money 
on  the  faith  of  it!     Surely  not.     The  garnishee  can 
not,   because  of  his  garnishment,  be  placed  in  any 
more    favorable    or     unfavorable    position    than    he 
would  be  in  if  the  defendant  was  seeking  to  enforce  his 
claim.     Smith  v.  Clarke,  9  Iowa,  241 ;  Fifield  v.  Wood, 
Id.  249;  Huntington  v.  liisdon,  43  Iowa,  517;    Victor  v. 
Hartford  Insurance  Co.,  33  Iowa,  210;   Cox  v.  Russell, 
44  Iowa,  556.     Even  a  bill  which  has  been  accepted  is 
good  against  the  acceptor  though  there  was  no  drawee 
named  therein,     Daniel    on  Negotiable   Instruments, 
section  97.     If,  then,  Kincaid's  wages  were  in  law  as- 
signable,— a  question  hereafter  considered, — the  order, 
having  been  intended  to  assign  them  to  Burns,  and 
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having  been  accepted   and    acted    upon,   is,  though 
informal,  effectual  as  an  assignment. 

II.  The  first  question  certified,  in  substance,  is 
whether  one  can  assign  his  future  earnings  so  as  to  vest 
i.  — :  validity  the  same  in  his  assignee,  free  from  the 
TlohfSSrnld?  claims  of  attaching  creditors;  and  if  so, 
can  a  valid  assignment  be  made  of  wages  in  the  absence 
of  a  contract  under  which  the  wages  are  to  be  earned  ? 
A  great  many  cases  have  been  decided  touching  this 
question.  We  shall  refer  to  a  few  of  them  to  show  that 
the  conclusion  we  have  reached  finds  abundant  support. 

It  has  been  held  that  a  school  teacher  who  was 
indebted  to  another  had  the  legal  right  to  make  an 
assignment  of  his  wages  to  accrue  under  his  contract 
with  the  district,  and  when  he  drew  an  order  on  the 
district  treasurer  in  favor  of  his  creditor,  which  was 
accepted  by  the  proper  officers  of  the  district,  condi- 
tioned on  his  completing  his  contract,  and  the  creditor 
authorized  the  district  secretary  to  draw  the  money  for 
him,  which  he  did  before  he  was  garnished,  that  the 
fund  was  not  subject  to  garnishment  by  creditors  of 
the  teacher.  Johnson  v.  Pace,  78  111.  143;  Jttiple  v. 
Bindley y  91  Pa.  St.  296.  So  it  has  often  been  held  that 
when  one  assigns  wages  to  be  earned  under  an  engage- 
ment then  existing,  and  when  he  was  actually  at  work 
thereunder,  at  a  fixed  price,  payable  at  a  certain  time, 
though  no  contract  of  employment  existed  for  any 
stipulated  time,  yet  such  an  assignment,  if  accepted, 
would  be  good  as  against  a  garnishment  by  creditors 
of  the  assignor.  Taylor  v.  Lynch,  5  Gray,  49;  Lannan 
v.  Smith,  7  Gray,  150;  Hartley  v.  Tapley,  2  Gray,  566; 
Weed  v.  Jewett,  7  Mete.  (Mass.)  608;  Brackettv.  Blake} 
Id.  335;  Emery  v.  Lawrence,  8  Cush.  152;  Thayer  v. 
Kelley,  28  Vt.  19;  Augur  v.  Packing  Co.,  39  Conn.  536; 
Garland  v.  Harrington,  51  N.  H.  409;  Wallace  v.  Chair 
Co.,  16  Gray,  209;  3  Pom.  Eq.  Jur.,  section  1286; 
Drake,  Attachm.,  section 612 ;  1  Am.  and  Eng.  Encyclo- 
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pedia  of  Law,  p.  828.  And  it  has  been  held  that  such  an 
assignment  is  good  in  the  absence  of  an  express  con- 
tract  fixing  a  time  of  employment,  as  where  the  assignor, 
when  he  executed  the  assignment,  was  employed  at 
piece  work  or  by  the  day.  Lannan  v.  Smith,  7  Gray, 
150;  Kane  v.  Clough,  36  Mich.  436. 

It  is  equally  well  settled  that  an  assignment  of 
wages  expected  to  be  earned  in  the  future,  and  not 
based  upon  an  existing  contract,  engagement,  or 
employment,  is  void.  Mulhallv.  Quinn,  1  Gray,  105; 
Jermynv.  Moffitt,  75  Pa.  St.  402;  Rupel  v.  Bindley, 
91  Pa.  St.  296;  Morrill  v.  Noyes,  56  Me.  458;  Runnells 
v.  Bosquet,  60  N.  H.  38;  Lehigh  Valley  Railroad  Co., 
v.Woodring,  116  Pa.  St.  513;9Atl.  Rep.  58.  The 
distinction  between  the  two  classes  of  cases  is  this:  In 
the  one,  an  attempt  is  made  to  assign  something  which 
exists  in  expectancy  only.  In  such  a  case  it  is  apparent 
that  there  is  nothing  to  assign.  The  expectancy  may 
never  become  a,  reality.  The  earning  of  wages  or  the 
accumulation  of  property  in  such  a  case  will  depend  on 
the  ability  of  the  assignor  to  procure  employment  in 
the  future.  There  is  no  present  employment  which 
may  reasonably  be  expected  to  result  in  the  earning  of 
wages.  In  the  other  class  of  cases,  one  has  entered 
into  a  contract  or  upon  an  employment  whereby,  in  the 
ordinary  course  of  events,  wages  will  be  earned  or 
property  acquired  as  the  direct  result  of  the  contract, 
employment,  or  engagement.  The  true  rule  is  that  an 
assignment  of  wages  to  be  earned  is  good  if  accepted, 
and  if  at  the  time  it  is  made  there  is  an  existing 
engagement  or  employment  by  virtue  of  which  wages, 
are  being,  and  in  future  may  reasonably  be  expected  to 
be,  earned,  even  though  there  is  no  contract  or  fixed 
time  of  employment.  And  in  the  case  of  a  contract  for 
work  or  labor  an  assignment  of  the  fruits  of  it  may  be- 
good  though  the  labor  to  be  performed  under  it  has  not 
yet  been  commenced. 
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The  first  and  third  questions,  then,  must  be  answered 
in  the  affirmative ;  and  as  we  hold  that  the  existence  of 
a  contract  is  not  necessary  if  the  assignment  is  based 
on  wages  to  be  earned  in  an  existing  employment,  we 
need  not  consider  the  second  question.    Reversed. 


Wm.  Cunningham,  v.  F.  R.  G-aynor,  Judge. 

Liquor  Nuisance:  injunction:  stipulation:  delay  in  entry  op 
decree:  validity:  contempt.  In  an  action  to  enjoin  one  from 
selling  intoxicating  liquors  contrary  to  law,  and  for  an  abatement  of 
the  nuisance,  the  prayer  of  the  petition  was  for  a  temporary  injunc- 
tion, and  that  it  be  made  perpetual  on  final  hearing.  The  defendant 
having  pleaded  guilty  to  the  charge,  and  stipulated  for  judgment  and 
the  issuance  of  a  temporary  injunction,  as  prayed  in  the  petition,  the 
court  made  the  entry  on  the  records  of  the  court,  "Judgment  as  per 
stipulation/'  but  there  was  no  decree  until  a  year  and  seven  months 
thereafter,  when  a  decree  for  a  permanent  injunction  was  signed.  In 
proceedings  against  said  defendant  for  contempt  for  the  violation  of 
said  injunction,  held,  that,  under  the  stipulation  and  plea  of  the 
defendant,  the  court  would  have  been  warranted  in  entering  a  decree 
for  a  permanent  injunction  when  said  stipulation  was  filed,  and,  the 
case  continuing  to  stand  on  the  calendar  undisposed  of,  the  court  did 
not  lose  jurisdiction  to  enter  said  decree  by  reason  of  the  delay.  The 
plaintiff  herein  having  been  arraigned  for  a  violation  of  said  decree 
after  it  was  signed,  and  writ  issued,  the  fact  that  the  decree  was 
dated  back  to  the  day  the  plea  was  entered  was  immaterial. 

Certiorari  to  Plymouth  District    Court. — Hon.   F.  R* 
Gaynor,  Judge. 

Monday,  January  30, 1893. 

T.  M.  Zinky  for  plaintiff. 

Strulle  Bros.  &  Hart,  for  defendant. 

Kinne,  J. — In  1889  an  action  was  instituted 
against  the  plaintiff  herein  and  others  to  enjoin  them 
from  selling  intoxicating  liquor  in  violation  of  law,  and 
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to  abate  the  nuisance  created  by  them.  October  8, 
1889,  the  defendant  in  said  suit  and  his  wife  stipulated 
that  judgment  and  a  temporary  injunction  might  issue 
agaiust  them  as  prayed  in  the  petition,  and  also 
pleaded  guilty  to  the  charge  made  against  them  in  said 
petition,  with  full  knowledge  of  the  results  that  follow 
such  a  plea.  On  the  filing  of  this  stipulation,  and  on 
the  same  day,  an  entry  was  made  in  the  records  of  said 
court  as  follows:  " And  now,  to  wit,  October  8th,  1889, 
judgment  as  per  stipulation.' '  May  8,  1891,  a  decree 
was  prepared  by  counsel,  and  signed  by  the  court,  as 
of  date  of  October  8,  1889,  permanently  enjoining  the 
defendant  from  further  violating  the  law,  and  ordering 
an  abatement  of  the  nuisance.  June  29,  1891,  a  writ 
of  injunction  was  served  pn  the  defendants.  August 
18,  1891,  complaint  was  filed  charging  the  defendant 
witE  violating  the  injunction ;  and  on  the  next  day  he 
appeared  before  Judge  Gaynor,  and  pleaded  not  guilty. 
,  He  denied  every  allegation  therein  contained,  and  fur- 
ther averred  that  no  valid  decree,  judgment,  or  injunc- 
tion was  ever  made,  granted,  or  issued;  that  a  decree 
was  made  and  signed  permanently  enjoining  him,  and 
that  he  had.no  notice  thereof.  A  hearing  was  had  on 
said  complaint,  and  the  defendant  (plaintiff  herein) 
fined  five  hundred  dollars,  and  in  default  of  payment 
thereof  ordered  committed  to  jail,  whereupon  he  sued 
out  this  writ. 

It  is  said  that  the  court  had  no  authority  to  enter 
the  decree,  inasmuch  as  the  consent  was  for  a  tempo- 
rary injunction  only,  and  the  order  was  for  a  judgment 
as  per  the  stipulation  on  file.  It  will  be  remembered 
that  the  decree  on  which  this  permanent  injunction  is 
based  was  in  fact  signed  May  8,  1891,  but  dated  Octo- 
ber 8,  1889,  the  time  of  the  judgment  entry.  The  real 
contention  of  the  plaintiff  is  not  that  he  is  not  guilty  of 
violating  the  judgment  which,  under  the  stipulation 
and  pleadings,  justified  a  temporary  injunction,  but  he 
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claims,  as  such  judgment  entry  only  justified  a  tempo- 
rary injunction,  and  a  permanent  one  was  afterwards 
issued,  it  was  without  authority  and  void,  and  hence 
he  cannot  be  punished  for  the  violation  of  a  permanent 
injunction.  The  stipulation  expressly  provided  for 
judgment  and  a  temporary  injunction,  and  the  defend- 
ants pleaded  guilty  to  the  charge  in  the  petition  with 
full  knowledge  of  the  results  that  follow  such  a  plea. 
Under  that  stipulation  and  plea  the  court  would  have 
been  warranted  in  entering  a  decree  permanently 
enjoining  the  defendants  at  that  time.  Hence  the  real 
question  is,  what  is  the  effect  of  entering  a  decree  in 
the  case  a  year  and  seven  months  afterwards,  which 
under  the  stipulation  and  plea  might  properly  have 
been  entered  at  the  time  the  order  for  a  temporary 
injunction  issued?  The  petition  prayed  for  a  tempo- 
rary injunction,  and  on  final  hearing  that  it  might  be 
made  perpetual. 

Now  under  the  plea  of  guilty  to  the  charge,  every 
material  allegation  of  the  petition  was  admitted. 
There  was  then  no  necessity  for  a  final  hearing  or  trial. 
The  plea  dispensed  with  the  necessity  of  testimony  to 
sustain  the  allegations  of  the  petition,  and  when  it  was 
filed  the  case  was  ripe  for  final  action.  The  mere  fact 
that  the  defendant  consented  to  a  temporary  writ  being 
issued  did  not  rob  the  court  of  its  jurisdiction,  under  a 
plea  of  guilty,  to  enter  such  a  decree  as  the  allegations 
of  the  petition  justified.  Did  it  lose  the  right  so  to  do 
by  its  delayl  It  seems  to  us  it  did  not.  The  case,  for 
aught  that  appears,  was  standing  on  the  calendar  for 
disposition.  As  we  have  said,  it  was  ripe  for  final  action 
when  the  plea  was  entered.  The  defendant  had 
appeared,  was  in  law  in  court,  and  hence  required  no 
further  notice.  The  court  under  such  circumstances,  it 
seems  to  us,  might  at  any  time  while  the  cause  was 
standing  on  its  calendar  do  just  what  we  have  said  it 
had  the  power  to  do  when  the  plea  was  put  in, — render 
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a  judgment  and  decree  in  accordance  with  the  petition 
and  plea.  Here  was  a  case  undisposed  of.  There  was 
a  plea  of  guilty,  which  justified  a  permanent  injunction, 
and,  at  a  term  long  after  it  might  have  entered  a  decree 
permanently  enjoining  the  defendants,  it  does  in  fact 
sign  such  a  decree,  which  is  dated  back  as  of  the  day 
when  such  decree  might  first  have  been  legally  entered. 
Having  the  jurisdiction  to  enter  the  decree  at  the  time 
it  was  in  fact  signed,  the  mere  fact  that  it  was  dated 
back  to  the  time  the  plea  was  entered  can  not,  as 
against  this  plaintiff,  invalidate  it,  whatever  its  effect 
might  be,  were  it  a  case  where  the  rights  of  third  persons 
had  in  the  meantime  intervened.  As  there  was  no 
necessity  for  dating  it  back,  and  as  the  court  had  jur- 
isdiction to  enter  the  decree  it  did  enter  at  the  time  it 
was  in  fact  made  and  signed,  the  fact  of  entering  it  as 
of  date  of  October  8,  1889,  is  of  no  moment.  The 
plaintiff  herein  is  not  arraigned  for  violation  of  the 
decree  prior  to  the  time  it  was  in  fact  signed,  but  after 
it  had  been  signed  and  the  writ  served  upon  him. 

While  not  decisive  of  the  case,  we  may  refer  to 
another  fact.  Under  the  plaintiff's  theory  he  was  and 
still  is  resting  under  a  temporary  injunction.  His  vio- 
lation of  it  is  clearly  established  by  the  evidence,  and 
he  would  be  subject  to  punishment  therefor.  Again, 
he  knew  when  he  violated  the  permanent  injunction 
that  such  a  writ  had  been  issued  in  due  form  of  law. 
It  had  been  served  upon  him,  and  in  the  face  of  it  he 
proceeded  to  violate  the  commands  of  the  writ.  No 
attempt  is  made  on  his  part  to  show  that  he  has  not 
violated  the  writ,  but  the  whole  case  is  based  on  the 
thought  that,  being  a  permanent  writ,  it  was  issued 
without  jurisdiction,  and  hence  he  could  violate  it  with 
impunity,  and,  as  we  have  said,  if  he  was  right,  then 
he  was  violating  the  temporary  writ,  of  the  proper 
issuance  of  which  no  question  is  made.  We  think 
there  was  no  error  in  the  action  of  the  district  court. 
Affibmed. 
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W.  E.  McMurray,  Appellee,  v.  Capital  Insurance 

Company,  Appellant.  g  gj 

1.  Fire  Insurance:  warranty  op  ownership:  waiver.  A  policy  of  113  ^ 
fire  insurance  contained  a  warranty  that  the  insured  was  the  uncon- 
ditional owner  of  the  property,  when  in  fact  he  only  had  a  contract  for 
a  deed;  but  the  company's  recording  agents  issued  the  policy  with 
full  knowledge  of  the  facts,  which  they  made  known  to  the  company 
in  their  daily  report,  and  the  company  accepted  the  premium,  and 
allowed  the  policy  to  stand.  Held,  that  the  company  could  not  avoid 
liability  on  account  of  the  warranty. 


2.  :  vacancy  op  premises:  evidence.     A  policy  of  fire  insurance 

upon  a  dwelling  house  provided,  that  the  house  should  "not  become  va- 
cant or  unoccupied,  or  so  remain  for  more  than  five  consecutive  days." 
At  the  time  it  was  destroyed  by  fire  the  owner  had  been  absent  for 
several  months  on  business,  and  his  wife  and  children  had  been  visit- 
ing for  eight  days  in  a  neighboring  county.  During  her  absence  the 
premises  were  left  in  the  care  of  relatives,  who  visited  them  as  occa- 
sion required.  The  household  goods  were  left  in  the  house,  and  there 
was  no  intention  to  abandon  it  as  a  home.  Held,  that  the  house  was 
not  vacant  or  unoccupied  within  the  meaning  of  the  policy. 

3.  Appeal:  questions  not  reviewed.  Errors  not  assigned,  or  not 
assigned  with  the  exactness  required  by  section  3207  of  the  Code,  and 
errors  not  discussed,  though  properly  assigned,  will  not  be  considered 
on  appeal. 

Appeal  from  Kossuth  District   Court, — Hon.   George 
H.  Carr,  Judge. 

Tuesday,  January  31,  1893. 

Action  on  a  policy  of  fire  insurance.  There  was 
a  trial  by  jury,  and  a  verdict  and  judgment  in  favor  of 
the  plaintiff.     The  defendant  appeals. — Affirmed. 

Read  <fk  Read  for  appellant. 
George  E.  Clarke,  for  appellee. 

Eobinson,  C.  J. — In  February,  1889,  the  defend- 
ant issued  to  the  plaintiff  a  policy  insuring  him  against 
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loss  or  damage  by  fire  to  the  amount  of  five  hundred 
dollars  on  his  dwelling  house,  situated  in  Algona,  and 
three  hundred  dollars  on  his  furniture  and  other  house- 
hold property  contained  in  the  house.  In  August, 
1890,  during  the  term  covered  by  the  policy,  the  house 
and  most  of  the  personal  property  were  destroyed  by 
fire.  The  plaintiff  demands  judgment  on  account 
thereof  for  eight  hundred  dollars  and  interest.  The 
defendant  denies  liability  for  the  loss  on  the  alleged 
ground  that  conditions  of  the  policy  were  violated  by 
the  plaintiff.  The  verdict  was  for.  the  sum  of  eight 
hundred  dollars,  and  judgment  was  rendered  for  that 
amount  and  costs. 

I.  The  policy  contained  a  warranty  on  the  part 
of  the  assured  that  he  was  the  sole  and  unconditional 
1-  f™:1  wSrran-  owner    of  the  property    covered  by  the 

3upf:^a?ver.  policy,  and  provided  that  any  breach  of 
the  warranties  therein  contained  should  render  the 
policy  void.  The  plaintiff  was  not  the  unconditional 
owner  of  the  real  estate,  but  held  therefor  only  a  con- 
tract for  a  deed.  The  contract  of  insurance  was  made 
on  the  part  of  the  defendant  by  its  recording  agents  at 
Algona,  Hoxie  &  Reaver,  and  they  issued  the  policy. 
When  the  contract  was  made  the  plaintiff  fully  informed 
Mr.  Hoxie,  one  of  the  agents,  of  the  character  of  his 
title ;  and  it  was  fully  understood  by  the  agents,  and  their 
daily  report  to  the  defendant  showed  the  facts  in  regard 
to  it.  Yet,  with  knowledge  of  such  facts,  the  agents 
issued  the  policy  in  its  present  form,  and  the  defend- 
ant accepted  the  premium,  and  permitted  the  policy  to 
stand.  The  failure  of  the  policy  to  state  correctly  the 
title  of  the  plaintiff  was  due  wholly  to  the  fault  of  the 
defendant,  and  it  will  not  be  permitted  to  escape  lia- 
bility on  account  of  it.  See  Jamison  v.  State  Insur- 
ance Co. ,  85  Iowa,  229,  and  the  cases  therein  cited. 

II.  The  policy  also  provided  that  the  insured 
premises  "shall  not  become  vacant  or  unoccupied,  or 
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*•  — :  vacancy   so  remain  for  more  than  five  consecutive 

of  premises: 

evidence.  days."  The  house  was  the  place  of  resi- 
dence of  the  plaintiff  and  his  family.  At  the  time  of 
the  fire  he  had  been  in  Clear  Lake  for  several  months, 
and  his  wife  and  children  were  visiting  her  parents  in 
Humboldt  county,  where,  she  had  been  about  eight 
days.  When  she  went  away  she  left  the  key  of  the 
house  with  a  sister,  and  instructed  her  to  take  care  of 
the  house,  and  have  her  sons  take  care  of  a  cow  and 
other  things  about  the  place.  The  household  goods 
were  left  in  the  house.  During  the  absence  of  Mrs. 
McMurray,  by  her  direction,  a  nephew  visited  the  place 
daily  to  milk  the  cow,  and  take  care  of  the  garden. 
He  w^s  in  the  house  three  times,  about  five  minutes 
each  time.  A  day  or  two  before  the  fire  the  sister 
opened  the  house,  swept  and  dusted,  and  prepared  the 
beds  for  use.  The  absence  of  the  family  of  the  plain- 
tiff was  for  temporary  purposes  only.  He  was  working 
at  his  trade.  His  wife  had  fixed  no  definite  time  for 
her  return,  but  was  staying  away  only  to  finish  her 
visit,  which  was  not  intended  to  be  long.  There  was 
no  intent  to  abandon  the  house  as  a  home. 

The  appellant  contends  that  as  the  family  had 
been  away  from  the  house  more  than  five  days,  during 
which  time  no  one  had  occupied  it,  the  hQuse  was 
vacant  and  unoccupied,  within  the  meaning  of  the 
policy,  for  more  than  five  consecutive  days.  The 
policy  should  be  so  construed  as  to  carry  into  effect  the 
intention  of  the  parties  if  practicable.  It  will  be  pre- 
sumed that  the  policy  was  not  designed  to  impose  any 
unreasonable  condition  or  restriction.  If  a  dwelling 
house  is  habitually  occupied  by  human  beings  as  a 
place  of  residence,  it  does  not  become  vacant  and  un- 
occupied, within  the  ordinary  meaning  of  those  terms, 
when  the  occupants  are  temporarily  absent. 

In  Dennison  v.  Phoenix  Insurance  Co.,  52  Iowa, 
457,  it  was  said,  in  effect,  that  if  the  occupant  of  an 
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insured  house  should  close  it  for  a  visit,  and  not  occupy 
it,  but  be  absent  from  it  not  more  than  a  reasonable 
time,  it  would  not  be  vacant,  within  the  meaning  of  a 
clause  of  the  policy  which  provided  that  if  it  should 
become  vacant  or  unoccupied,  and  so  remain,  without 
notice  to  and  consent  of  the  company,  in  writing,  then 
the  policy  should  be  void.  The  facts  in  that  case, 
however,  were  that  a  tenant  of  the  insured  house  had 
left  it,  and  that  it  remained  vacant  seventeen  days, 
awaiting  another  occupant.  It  was  held  that  the  house 
was  vacant  and  unoccupied,  within  the  meaning  of  the 
policy.  In  Snyder  v.  Fireman7 s  Fund  Insurance  Co., 
78  Iowa,  146,  it  was  held,  where  the  insured  house  was 
vacated  by  a  tenant,  and  possession  of  it  had  been 
taken  for  the  purpose  of  making  repairs,  but  no  one 
resided  in  it,  and  it  was  not  shown  that  any  one 
expected  to  reside  in  it,  that  the  house  was  vaqant  and 
unoccupied.  Stress  was  laid  on  the  fact  that  the  con- 
tinuity of  the  occupancy  was  broken.  The  tenant  had 
ceased  to  have  dominion  over  the  property,  and  no 
person  had  taken  possession  with  the  purpose  of  occu- 
pying it.  In  Eddy  v.  Hawkey e  Insurance  Co.,  70  Iowa, 
472,  it  was  held  that  where  the  tenant  of  an  insured 
house  had  removed  therefrom  on  Tuesday,  and  on  the 
next  morning  the  owner  took  possession  of  the  house, 
to  clean  it  and  prepare  it  for  his  own  use  as  a  home, 
and  on  the  next  Friday,  after  some  of  his  household 
goods  were  placed  in  the  house,  but  before  he  had  per- 
sonally occupied  it  as  a  place  of  residence,  it  was 
destroyed  by  fire,  the  house  was  not  vacant  and  unoc- 
cupied. In  this  case  the  plaintiff  had  never  abandoned 
his  control  of  the  house.  It  was  his  home  and  was 
occupied  by  the  various  articles  of  necessity  and  luxury 
which  he  had  accumulated  for  the  purpose  of  making 
his  home  comfortable  and  attractive.  His  family  were 
away  from  it  for  a  few  days,  but  left  persons  in  actual 
control,  to  keep  it  in  suitable  condition  for  continued 
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occupancy.  We  are  of  the  opinion  that  the  house  was 
neither  vacant  nor  unoccupied,  within  the  meaning  of 
the  policy.  Our  conclusion  has  support  in  the  follow- 
ing authorities:  Shackelton  v.  Sun  Fire  Office,  55  Mich. 
288;  21  N.  W.  Eep.  343;  Stupetski  v.  Transatlantic  Fire 
Insurance  Co.,  43  Mich.  373;  5  N.  W.  Rep.  401;  Cum- 
mins v.  Agricultural  Insurance  Co.,  67  N.  Y.  260; 
Whitney  v.  Black  River  Insurance  Co.,  72  N.  Y.  118. 

It  is  said  that  the  words,  "or  so  remain  for  more 
than  five  consecutive  days,"  following  the  words,  "the 
premises  shall  not  become  vacant  or  unoccupied,"  dis- 
tinguish this  case  from  those  cited.  But  they  do  not 
in  any  sense  define  the  words  "vacate"  and  "unoccu- 
pied," as  used  in  the  policy,  which  must,  therefore,  be 
given  the  meaning  which  usually  attaches  to  them.  If 
the  house  was  never  vacant  or  unoccupied,  the  limita- 
tion of  five  days  can  have  no  effect. 

III.  The  court  charged  the  jury  that  "the  amount 
stated  in  the  policy  is  prima  facie  or  presumptive  evi- 
8.  appbal:  ques-  dence  of  the  insurable  value  of  the  prop- 
viewed?  T@"  erty  at  the  date  of  the  policy,  but  this 
presumption  may  be  overcome  by  evidence  showing 
the  actual  value  at  the  date  of  the  policy,  or  any  depre- 
ciation thereof  before  the  loss  occurred."  The  appel- 
lant claims,  under  the  authority  of  Joy  v.  Security  Fire 
Insurance  Co.,  83  Iowa,  12,  that  the  charge  was  erro- 
neous, so  far  as  it  applied  to  the  personal  property 
in  controversy.  The  appellee  does  not  answer  the 
claim,  but  an  inspection  of  the  record  shows  that, 
although  objection  was  made  to  the  giving  of  the  par- 
agraph of  the  charge  quoted,  no  question  in  regard  to 
it  is  presented  by  the  assignment  of  errors. 

It  is  said,  in  this  connection,  that  the  court  should 
have  sustained  the  first  and  second  grounds  of  the 
motion  for  a  new  trial,  which  were  as  follows:  First. 
There  is  error  in  the  assessment  of  the  recovery,  in 
that  the  same  is  too  large.     Second.    Because  the  ver- 
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diet  is  not  sustained  by  sufficient  evidence,  and  is 
contrary  to  law." 

The  assignments  of  error  which  may  be  held 
to  refer  to  those  grounds  of  the  motion  are  as  fol- 
lows: "Eighteenth.  The  court  erred  in  overruling 
the  defendant's  motion  for  a  new  trial,  on  each  and 
every  one  of  the  grounds  stated  in  the  said  motion. 
Nineteenth.  The  court  erred  in  not  sustaining  defend- 
ant's motion  for  a  new  trial  upon  the  second,  third, 
fourth  and  fifth  grounds  stated  in  said  motion."  The 
motion  for  a  new  trial  is  based  upon  six  different 
grounds,  and  each  of  the  four  specified  in  the  nine- 
teenth assignment  is  separate  and  distinct  from  the 
others.  The  assignments  of  error  are  wholly  insuffi- 
cient to  present  the  objection  made  by  the  appellant. 
Code,  section  3207;  Smola  v.  McCaffrey,  83  Iowa,  760; 
Albrosky  v.  Iowa  City,  76  Iowa,,  301;  Buncombe  v. 
Powers,  75  Iowa,  187.  But,  if  this  were  not  so,  we 
would  not  consider  the  question  which  they  are  claimed 
to  present,  for  the-  reason  that  it  is  not  discussed.  All 
we  find  in  the  appellant's  argument  on  this  branch  of 
the  case  is  a  mere  statement  of  its  case,  and  a  citation 
of  one  authority,  contained  in  eight  printed  lines. 

We  find  no  ground  for  disturbing  the  judgment  of 
the  district  court.     It  is,  therefore,  affirmed. 


lie  as        John  Galloway,  Appellee,  v.  Chicago,  Rock  Island 
87   458  &  Pacific  Railway  Company,  Appellant. 

133     329, 

I  ill    *4U  *•  Railroads:   injury  in  jumping  from  train:    negligence:   evi- 

'  dence.    In    an  action  for  personal  injuries  the  testimony  of  the 

plaintiff  was  to  the  effect,  that  he  went  upon  the  defendant's  vesti- 
buled  train  to  assist  his  wife  and  child,  who  were  about  to  take  pas- 
sage thereon  in  the  nighttime ;  that  when  he  went  to  get  off,  the  door 
was  fastened,  and  that  the  brakeman  told  him  he  could  not  get  off, 
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that  it  would  break  his  neck ;  whereupon  the  plaintiff  stated  that  he 
would  go  to  the  next  station  and  pay  his  fare ;  that  the  brakeman 
then  opened  the  door  and,  after  looking  back,  told  the  plaintiff  ho 
could  step  down  on  the  lower  step  and  jump  far  enough  so  that  the 
train  would  not  hit  him,  and  that  he  would  be  all  right ;  that  the 
plaintiff  asked  the  brakeman  to  pull  the  bell,  but  he  answered  either 
that  he  could  not  or  would  not,  and  said  to  the  plaintiff,  "You  get 
off/'  and  closed  the  door,  and  left  him  in  the  dark;  that  ne  could  not 
tell  whether  the  train  had  more  than  left  the  depot,  and  it  seeming 
not  to  be  going  fast,  he  jumped  from  the  train  and  was  injure^. 
Eeld,  that  although  the  testimony  introduced  by  -the  defendant 
strongly  tended  to  show  that  the  plaintiff  was  negligent,  and  that  the 
defendant  was  not,  the  evidence  was  sufficient  to  support  a  verdict 
for  the  plaintiff. 

2.  :  :  :  advice  or  compulsion.    In  such  case,  the 

words  of  the  brakeman,  "You  get  off,"  emphasized  by  his  closing  the 
door  behind  the  plaintiff,  tended  to  show  that  the  latter  was  required 
to  leave  the  car,  or  at  least  that  he  had  reason  to  believe  that  he  was 
so  required.  Therefore,  held,  that  his  jumping  off  was  not  neces- 
sarily such  a  voluntary  and  negligent  act  as  to  make  it  error  to  sub- 
mit the  question  of  the  defendant's  negligence  to  the  jury,  and  that 
the  evidence  was  sufficient  to  sustain  a  verdict  for  the  plaintiff  on 
that  question.     * 

3.  :  :  criminal  offense:    neolioence.     The  act  of  the 

plaintiff  in  jumping  from  the  moving  train  was  not  necessarily  negli- 
gence on  the  ground  that  it  was  criminal,  under  section  2,  chapter 
148,  Laws  of  Sixteenth  General  Assembly,  which  makes  it  a  public 
offense  for  a  person  to  get  off  a  moving  car  without  the  consent  of  the 
person  having  the  same  in  charge,  since  the  evidence  showed  that 
the  plaintiff  was  ordered  by  the  brakeman  to  get  off,  and  there  was 
such  a  conflict  in  the  evidence,  as  to  the  authority  of  the  brakeman  in 
such  cases,  as  to  justify  the  submission  to  the  jury  of  the  question* 
whether  or  not  he  was  in  charge  of  the  oar  within  the  meaning  of  the 
statute. 

4.  Negligence:  definition:  instruction  to  jury.  An  instruction 
to  the  jury  that  "Negligence  consists  in  doing  something,  or  omitting 
to  do  something,  which  a  person  of  ordinary  prudence  and  care  would 
not  have  done,  or  would  not  have  omitted  to  do,  under  like  or  similar 
circumstances;"  held,  to  be  a  correct  definition,  and  not  erroneous  as 
an  instruction  on  the  ground  that  it  ignored  the  facts  in  the  case. 

5.  Railroads:  jumping  from  train  upon  order  of  brakeman:  in- 
struction. The  court  instructed  the  jury  that,  if  the  brakeman  told 
the  plaintiff  a  falsehood  as  to  where  the  train  was  at  the  time,  and 
thus  deceived  him  as  to  the  speed  of  the  train,  it  might  excuse  the 
rashness  of  the  plaintiff  in  jumping  from  the  train.  Held,  not  erro- 
neous, the  question  of  the  brakeman*  s  authority  in  the  premises  being 
fully  submitted  to  the  jury  in  other  instructions  given. 
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Appeal  from  Appanoose  District  Court. — Hon.  E.  L. 
Bubton,  Judge. 

Tuesday,  Januaby  31, 1893. 

Action  to  recover  for  personal  injuries  received  by 
the  plaintiff  by  jumping  from  one  of  the  defendant's 
passenger  trains  while  in  motion,  because,  as  is  alleged, 
of  his  being  willfully  and  negligently  urged  and  com- 
pelled by  the  defendant's  brakeman  to  do  so.  The 
defendant  answered,  denying  every  allegation  in  the 
petition.  The  case  was  tried  to  a  jury,  and  a  verdict 
for  the  plaintiff  and  answers  to  certain  interrogatories 
returned.  Judgment  was  entered  on  the  verdict.  The 
defendant  appeals. — Affirmed. 

Cummins  &  Wright,  T.  S.  Wright,  and  Tannehill, 
Vermillion  &  Vermillion,  for  appellant. 

George  D.  Porter,  for  appellee. 

Given,  J. — I.    The  appellant  contends  that  the 

evidence  fails  to  show  negligence  on  the  part  of  the 

defendant  and  that  it  does  show  negligence 

'  iDji^njump-  on  the  part  of  the  plaintiff,  directly  con- 
ing from  train:     ..,..,,,  .      .  .  1    •         «■         A 

negligence:      tnbutmg  to  the  injury  complained   of. 

evidence*  #  •    .         .  « 

These  inquiries  involve  a  careful  consid- 
eration of  the  petition  as  to  the  negligence  charged, 
and  of  the  evidence  relied  upon  to  support  that  charge. 
The  following  facts,  about  which  there  is  no  dispute, 
will  enable  us  to  better  understand  the  evidence  as  to 
negligence. 

There  is  no  question  but  that  on  the  morning  of 
October  14,  1890,  the  plaintiff's  wife  took  passage  on 
the  defendant's  passenger  train,  bound  west,  at  Cen- 
terville,  at  4:45.  That  she  had  with  her  a  child  aged 
about  five,  and  two  or  three  parcels.  On  the  arrival  of 
the  train  from  the  east  the  plaintiff  and  his  wife  went 
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immediately  into  one  of  the  cars;  she  carrying  the 
parcels  and  he  following  with  the  child.  The  car  being 
pretty  well  filled  with  passengers  they  passed  along  to 
about  the  middle  of  the  car,  when  the  plaintiff  hearing 
the  call,  "All  aboard,"  set  the  child  down  and  hastened 
to  the  door  by  which  he  entered,  for  the  purpose  of 
getting  off  the  car.  That  he  jumped  off  the  car  when 
moving  at  about  twenty  miles  an  hour,  and  was 
violently  thrown  to  the  ground,  and  his  arm  broken. 
The  train  was  what  is  known  as  a  "Vestibule  Train," 
with  doors  on  the  right  and  left  of  each  car  platform  in 
addition  to  those  in  the  end  of  each  car.  The  train 
was  stopped  for  about  two  minutes  at  the  station,  and 
at  the  time  of  the  accident  it  was  yet  dark.  It  is  alleged 
in  the  petition  as  follows: 

"When  the  plaintiff  reached  the  door  he  found 
said  door  locked  and  his  exit  prevented,  and  the 
brakeman  on  the  said  train  refused  to  let  the  plain- 
tiff out,  and  the  brakeman  was  informed  by  said 
plaintiff  that  he  would  ride  to  the  next  station,  where- 
upon the  said  brakeman,  willfully,  negligently,  and 
without  cause,  opened  the  door,  informed  the  plaintiff 
that  the  train  had  not  yet  left  the  depot,  that  he  could 
safely  and  easily  get  off,  and  urged  and  compelled  the 
plaintiff  to  attempt  to  get  off  the  train;  that  the 
plaintiff  believed  the  statement  that  the  brakeman  told 
him  to  be  true,  and  in  attempting  to  alight  from 
said  train,  was  thrown  violently  to  the  ground,  break- 
ing the  arm  of  the  plaintiff,  and  violently  stunning 
him;  ihat  said  statement  so  made  by  the  brakeman, 
was  false,  but,  it  being  dark,  the  plaintiff  was  unable 
to  see.  In  truth  and  in  fact  the  train  had  left  the 
depot  and  was  running  at  the  rate  of  thirty  miles  an 
hour,  unknown  to  the  plaintiff  and  well  known  to  the 
defendant's  brakeman,  who  well  knew  all  the  facts, 
but  willfully  urged  and  compelled  the  plaintiff  to  alight 
from  said  train;  the  plaintiff  using  due  care  on  his 
part." 
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There  is  a  marked  conflict  in  the  evidence  for  the 
plaintiff  and  for  the  defendant  as  to  what  was  said  and 
done  at  the  times  the  plaintiff  got  on  and  off  the  car. 
The  only  evidence  on  behalf  of  the  plaintiff  as  to  what 
occurred  at  those  times  is  his  own.  As  the  jury  had  a 
right  to  reject,  as  not  entitled  to  credit,  the  conflicting 
testimony  introduced  by  the  defendant,  and  to  accept 
as  true  that  of  the  plaintiff,  and  find  their  verdict 
thereon,  we  must  look  to  the  plaintiff's  testimony  alone 
in  determining  whether  there  is  evidence  to  sustain  the 
verdict  as  to  negligence  on  the  part  of  the  defendant, 
and  care  on  the  part  of  the  plaintiff. 

The  plaintiff  testified,  in  substance,  as  follows:  He 
states  that  when  they  came  to  the  car  a  brakeman  stand- 
ing with  a  lantern  said:  "  'What  point  are  you  going 
to?7  I  says,  'She  is  going  to  Horton,  Kansas,  but  I  am 
not  going.7 "  That,  when  he  returned  to  the  door  to  get 
out,  "I  could  not  open  it.  It  was  fastened.  The  same 
brakeman  was  standing  on  the  opposite  platform  from 
the  one  I  was  standing  on.  He  was  standing  in  the 
door  that  went  into  the  other  car.  I  told  the  brake- 
man  I  wanted  to  get  off;  I  was  not  going.  He  said, 
*If  you  ain't  going,  you  have  no  business  on  here.7 
He  says,  'It  is  my  place  to  help  women  and  children 
on  and  off  the  train.  I  said,  'Why  don't  you  help 
them,  then?7  He  says  to  me,  'You  can't  get  off,7  and 
I  says,  'I  will  go  to  the  next  station  with  you.  I  am 
no  dead  beat  on  here.  I  will  pay  my  way.'  And 
when  I  told  him  that  he  opened  those  doors.  I  do  not 
Tsnow  how  he  opened  them,  but  he  opened  them,  and 
shoved  them  back,  and  he  looked  back,  and  says:  'The 
second  hind  car  is  not  away  from  the  platform.7  And 
he  says:  'You  can  step  down  on  the  lower  step,  and 
jump  far  enough  so  that  the  train  won't  hit  you,  and 
you  will  be  all  right.'  Before  I  stepped  down  on  the 
steps,  I  says  to  him,  'Pull  the  bell,'  and  he  either  said 
he  could  not  or  would  not,  and  says,  'You  get  off;7  and 
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I  started  down  the  steps,  and  when  I  got  down  on  the 
second  step  he  closed  the  doors  behind  me,  and  that 
turned  the  lantern  light  off  of  me.  I  could  see  the 
ground  when  he  had  the  lantern  there,  but  could  not 
when  he  closed  the  doors."  He  further  states  that  he 
could  not  tell  at  that  time  whether  the  train  had  any 
more  than  left  the  depot;  that  it  did  not  appear  to  be 
going  fast ;  and  that,  when  the  brakeman  told  him  to 
jump  far  enough  so  that  the  train  would  not  hit  him, 
he  said  it  would  be  all  right.  Upon  cross-examination 
he  stated  that,  it  was  not  over  two  or  three  minutes  from 
the  time  he  tried  to  open  the  door  until  the  brakeman 
opened  it.  "When  he  opened  the  door,  and  after  he 
told  me  to  get  off,  I  stepped  down  onto  the  second  step. 
Did  not  see  any  platform.  I  looked  to  see  whether  the 
second  hind  coach  had  left  the  platform.  I  stood  on 
the  steps  about  a  minute.  Do  not  think  I  stood  there 
a  minute."  "After  I  got  on  the  steps,  he  said  *  Get 
off,'  and  then  I  jumped.  He  told  me  before  he  opened 
the  door  that  it  would  break  my  neck."  On  re-exami- 
nation he  stated  that  he  did  not  mean  that  he  was  on 
the  lower  step  a  minute.  "I  meant  on  the  platform." 
Mr.  Bradley,  called  by  the  plaintiff,  testified  that 
he  got  on  the  same  car  after  it  was  moving,  and  met 
the  plaintiff  about  two  steps,  or  three,  inside  the  car, 
going  towards  the  door ;  that  he  went  to  the  door  wit- 
ness came  in  at,  and  that  the  door  was  open  when  he 
came  in.  The  only  other  witness  called  by  the  plain- 
tiff in  chief  were  his  wife,  who  corroborated  him  as  to 
what  took  place  on  their  going  onto  the  car,  and  Dr. 
Stephenson,  as  to  the  extent  of  the  injury.  In  rebut- 
tal William  Trigg,  and  W.M.  Fawcett  were  called,  as  to 
the  duties  of  brakemen ;  and  the  plaintiff  and  his  wife 
were  recalled,  as  to  the  identity  of  the  brakeman. 
They  testified  that  it  was  another  than  the  one  who 
testified  for  the  defendant.  Mr.  Bradley  was  recalled, 
but  gave  no  different  or  additional  evidence.    The  tes- 
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timony  on  behalf  of  the  defendant  tended  strongly  to 
show  that  the  defendant  was  not  negligent,  and  that 
the  plaintiff  was ;  but  for  reasons  already  stated,  that 
evidence  need  not  be  further  noticed. 

II.  There  is  contention  whether  the  appellant's 
brakeman  had  such  authority  as  that  the  appellant  is 

. ,  _.  bound  by  his  acts  in  the  matter  under 

Sompuuion.  consideration.  Passing  that  question,  and 
assuming  that;  he  had,  we  inquire  whether 
his  acts  and  declarations,  as  stated,  so  tend  to  establish 
the  negligence  charged  as  to  justify  the  court  in  sub- 
mitting that  question  to  the  jury  and  in  sustaining  the 
verdict.  If  the  brakeman  had  authority  to  require  the 
plaintiff  to  get  off  the  car,  it  would  be  clearly  negli- 
gence for  him  to  so  require  under  the  circumstances 
that  attended  the  plaintiff's  getting  off.  The  charge  is 
that  the  brakeman  urged  and  compelled  the  plaintiff  to 
jump  off  the  car,  not  by  the  use  of  physical  force,  but 
by  giving  him  reason  to  believe  that  he  was  required  to 
then  leave  the  car.  The  plaintiff  came  to  the  door  for 
the  purpose  of  getting  off,  and  when  he  made  that 
purpose  known  the  brakeman  told  him  he  could  not 
get  off;  that  it  would  break  his  neck.  No  objection 
was  made  to  the  plaintiff's  remaining  on  the  car,  when 
he  said  he  would  pay  his  fare,  and  go  to  the  next  sta- 
tion. The  brakeman  opened  the  door,  and  looked, 
and  said:  "The  second  hind  car  is  not  away  from  the 
platform.  You  step  down  on  the  lower  step,  and  jump 
far  enough  so  that  the  train  won't  hit  you,  and  you  are 
all  right."  It  is  alleged  and  argued  that  this  state- 
ment was  not  true.  The  plaintiff  says  that  it  was  three 
or  four  hundred  yards  from  the  depot,  where  he 
alighted.  Considering  the  distance,  the  speed  of  the 
train,  and  the  time  that  intervened  between  the  brake- 
man's  looking  and  the  plaintiff's  jumping,  it  seems 
highly  probable  that  the  train  was  as  stated  by  the 
brakeman  when  he  looked. 
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Before  going  down  on  the  steps  the  plaintiff  asked 
the  brakeman  to  pull  the  bell,  and  was  told  that  he 
could  not,  or  would  not.  Therefore,  he  went  down 
knowing  that  the  train  would  not  be  slowed  or  stopped, 
or  at  least  with  no  reason  to  believe  that  it  would  be. 
He  must  have  known  that  the  speed  was  being 
increased.  Certainly,  thus  far,  there  is  no  evidence  of 
compulsion,  but  it  appears  that,  immediately  upon  tell- 
ing the  plaintiff  that  he  could  not  pull  the  bell,  the 
brakeman  said,  "You  get  off,"  whereupon  the  plaintiff 
started  down  the  steps,  and  the  brakeman  closed  the 
door,  thereby  shutting  off  the  light  of  his  lantern  from 
the  plaintiff,  and  leaving  him  to  get  off  in  the  dark.  It 
does  not  appear  whether  the  door  could  be  opened  from 
the  outside,  but  be  that  as  it  may,  the  brakeman's 
words,  "You  get  off,"  and  his  shutting  the  door,  cer- 
tainly tend  to  show  that  the  plaintiff  was  required  by 
the  brakeman  to  leave  the  car,  or  at  least  that  he  had 
reason  to  believe  that  he  was  so  required.  The  ap- 
pellant cites  cases  holding  that  information,  advice,  or 
the  expression  of  an  opinion,  in  such  cases,  by  the  con- 
ductor, does  not  amount  to  a  requirement.  In  thd 
words  last  quoted  there  is  neither  information,  advice, 
nor  opinion,  but  a  positive  order,  emphasized  by  closing 
the  door.  The  case  is  unlike  Lindsey  v.  Chicago)  R.  I. 
&  P.  Railway  Co.,  64  Iowa,  407,  and  Virnont  v.  Chicago 
&  N.  W.  Railway  Co.,  71  Iowa,  58.  In  the  former  the 
brakeman  told  the  passenger,  if  he  was  going  to  get 
off,  "You  had  better  be  getting  off,  and  that  quick." 
In  the  latter  case  the  words  were,  "Jump  off  quick,  if 
you  are  going."  This  court  held  that  in  neither  case 
did  the  words  constitute  a  requirement  to  leave  the 
train.  It  was  left  to  the  discretion  of  the  passenger 
whether  to  do  so  or  not.  We  think  there  was  no  error 
in  submitting  the  question  of  the  defendant's  negligence 
to  the  jury,  nor  in  sustaining  the  verdict  upon  that 
question. 

Vol.  87—30 
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III.     The  defendant  claims  that  the  plaintiff  was 
guilty  of    contributory   negligence,   for   two  reasons, 

s. : :         namely,  that  he  had  committed  a  crime  in 

S5rSi ae:  negii-  getting  off  the  cars  as  he  did ;  and  that, 
genca.  independent  of  the  statute,  his  act  was  in 

itself  negligence.  Section  2,  chapter  148,  Acts  Sixteenth 
General  Assembly  (section  5203,  McClain's  Code), 
contains  this  provision:  "If  any  person  not  employed 
thereon,  or  not  an  officer  of  the  law  in  the  discharge  of 
his  duty,  without  the  consent  of  the  person  having  the 
same  in  charge,  shall  get  upon  or  off  any  locomotive 
engine  or  car  of  any  railroad  company,  while  said  car 
is  in  motion,  *  *  *  he  shall  be  guilty  of  a  misde- 
meanor.' '  In  Bdben  v.  C.  I.  R'y  Co.,  74  Iowa,  733,  this 
court  held  that  if  the  plaintiff's  act  in  getting  from  the 
car  was  a  misdemeanor,  under  said  section  2,  she 
can  not  recover,  and  that  in  order  to  recover  she  has 
the  burden  to  prove  that  she  so  alighted  with  the  con- 
sent of  the  conductor,  thus  showing  that  her  act  was 
not  forbidden.  There  is  evidence  tending  to  show  that 
the  plaintiff  acted  with  the  consent  of  the  defendant's 
brakeman.  He  not  only  advised  the  plaintiff  how  to 
get  off,  but  told  him  to  do  so,  and  at  no  time  interposed 
any  objection  to  his  getting  off.  The  defendant  con- 
tends that  the  brakeman  was  not  in  charge  of  the  car, 
and  therefore  could  not  give  consent  that  would  excuse 
the  plaintiff's  guilt  or  negligence.  Upon  this  subject 
the  defendant  introduced  printed  rules  35  and  36  of  the 
company,  and  the  testimony  of  the  conductor  and  one 
of  its  brakemen.  In  rebuttal  the  plaintiff  introduced 
the  testimony  of  Mr.  Trigg  and  Mr.  Fawcett.  From 
this  testimony  it  appears  quite  cledrly  that  the  general 
direction  and  management  of  the  train  is  vested  in  the 
conductor,  and  that  the  brakemen  are  under  his 
authority.  There  is  a  conflict,  however,  as  to  the  power 
and  duties  of  the  brakeman  in  cases  like  this.  We 
think  the  question  whether  this  brakeman  had  author- 
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ity  to  consent  to  the  plaintiff's  getting  off  the  car  was 
properly  left  to  the  jury.  It  is  certainly  very  clear  that 
if  the  plaintiff  jumped  from  that  car  as  he  did,  volun- 
tarily, he  was  guilty  of  negligence,  and  in  such  case 
it  would  be  the  duty  of  the  court  to  so  declare,  as  a 
matter  of  law.  If  he  did  not  do  so  voluntarily,  but  in 
obedience  to  the  order  of  the  person  in  charge  of  the 
car,  or  under  circumstances  that  warranted  him  in  be- 
lieving that  he  was  required  to  then  get  off  the  car  by 
the  person  in  charge,  it  becomes  a  question  of  fact 
whether,  under  all  the  circumstances,  he  was  guilty  of 
negligence  in  obeying  the  order.  Herman  v.  C,  M.  & 
St.  P.  B?y  Co.  j  79  Iowa,  161,  is  not  in  point.  In  that 
case  it  was  claimed  that  the  conductor  had  commanded 
the  plaintiff  to  jump  off  the  train.  The  plaintiff  testi- 
fied that  some  person  told  him  so,  and  the  court  held 
that  there  was  no  evidence  that  it  was  the  conductor.' 
There  was  no  error  in  submitting  the  question  of  con- 
tributory negligence,  nor  in  giving  the  instructions 
numbered  11,  12,  and  13. 

IV.  At  the  close  of  the  testimony  for  the  plaintiff 
in  chief,  the  defendant  moved  for  a  verdict  upon  the 
ground  that  there  was  no  testimony  to  support  a  ver- 
dict for  the  plaintiff,  that  the  evidence  showed  contrib- 
utory negligence,  and  that  the  plaintiff  was  guilty  of  a 
misdemeanor.  The  appellant  contends  that  this  motion 
should  have  been  sustained,  for  the  reason  that  the 
plaintiff  had  offered  no  evidence  as  to  the  duties  or 
authority  of  the  brakeman.  We  have  already  held  that 
the  question  of  contributory  negligence  was  properly 
submitted  to  the  jury  upon  the  whole  evidence.  The 
evidence  for  the  plaintiff  tended  to  show  that  the  brake- 
man  was  at  the  time  in  charge  of  the  car,  and  that  he 
not  only  consented  to  but  required  the  plaintiff  to  jump 
from  it.  With  this  evidence  on  behalf  of  the  plaintiff, 
there  was  no  error  in  overruling  defendant's  motion. 

V.  The  appellant's  remaining  complaint  is  of  cer- 
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tain  paragraphs  of  the  charge  of  the  court.     The  sixth 

4.  nbqligencb:  is  as  f ollows :  "Negligence  consists  in 
stracaonto11*  doing  something,  or  omitting  to  do  some- 
3ury*  thing,  which  a  person  of  ordinary  prudence 

and  care  would  not  have  done,  or  would  not  have 
omitted  to  do,  under  like  or  similar  circumstances.' ' 
The  appellant  cites  Pennsylvania  Co.  v.  Marion,  104 
Ind.  239,  3  N.  E.  Rep.  874,  and  contends  that  this 
instruction  makes  the  negligence  of  the  plaintiff  to 
depend  on  the  question  whether  a  person  of  ordinary 
prudence  would  have  done  the  same  thing.  As  said  in 
the  case  cited,  "the  formula  used  is  that  frequently 
adopted  in  attempting  to  define  'negligence.' "  It  is 
there  said:  "Whether  the  plaintiff  was  negligent  or 
not  depended  upon  the  particular  facts  admitted  or 
satisfactorily  proved  in  the  case."  This  instruction 
does  not  ignore  the  facts,  but  makes  them  the  very 
groundwork  of  the  inquiry.  True,  "the  most  prudent 
men  are  not  always  exempt  from  carelessness,  and, 
when  actually  negligent,  the  law  charges  the  same  con- 
sequences to  their  negligent  conduct  as  to  similar 
conduct  in  others."  But  there  is  no  better  standard  by 
which  to  measure  the  acts  of  men,  as  to  negligence, 
than  to  ask  what  persons  of  ordinary  prudence  and 
care  would  have  done  under  the  same  circumstances; 
and  such  is  the  rule  of  this  instruction. 

VI.     The    tenth     instruction    is    complained   of 
because  it  tells  the  jury  that  if  the  brakeman  told  the 

5.  railroads:  plaintiff  a  falsehood  as  to  where  the  train 
ftSS1  Sfonim  was  at  the  time,  and  this  deceived  the 
maS:  ?nsbtroc?"  plaintiff  as  to  the  speed  of  the  train,  it 

might  excuse  the  rashness  of  the  plaintiff. 
In  other  paragraphs  the  question  of  the  brakeman's 
authority  was  fully  submitted,  and  in  connection  with 
them  the  tenth  paragraph  is  correct.  The  third  and 
fourth  paragraphs  are  criticised  as  too  general,  and  not 
confined  to  the  issues,  in  that  they  are  not  restricted  to 
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the  negligence  charged.  The  negligence  charged  was 
plainly  set  out  in  a  preceding  instruction,  and  these 
instructions  must  have  been  understood  as  referring  to 
that  charge. 

We  do  not  discover  any  errors  from  which  the 
judgment  of  the  district  court  should  be  disturbed,  and 
the  same  is  therefore  affirmed. 


Mrs.  J.  A.  Frantz,  Appellant,  v.  A.  S.  Hanford  et  al., 

Appellees. 

1.  Attachment :  -wrongful  suing  out:  remedy.  In  the  absence  of 
malice,  the  only  remedy  for  the  premature  and  unlawful  6uing  out  of 
an  attachment  is  an  action  upon  the  attachment  bond. 

2.  :  op  mortgaged  chattels:  exemptions:  priorities.  An  attach- 
ment was  levied  upon  chattels  upon  which  the  owner,  the  plaintiff's  hus- 
band, had  made  two  mortgages.  Afterwards  the  husband  absconded, 
and  his  wife,  under  section  3078  of  the  Code,  rightfully  claimed  a 
part  of  the  property  as  exempt  from  the  attachment.  The  attaching 
creditor,  proceeding  under  chapter  117  of  Laws  of  1886,  became  subro- 
gated to  the  rights  of  the  holders  of  the  mortgages,  and  proceeded  to 
sell  the  property  thereunder,  except  such  as  was  exempt  to  the  wife. 
He  applied  the  proceeds,  first  to  the  satisfaction  of  the  first  mortgage, 
and  next  to  the  judgment  procured  in  the  attachment  proceeding, 
and  was  about  to  sell  the  exempt  property  to  satisfy  the  second  mort- 
gage, when  this  action  was  commenced  by  the  wife  in  equity  to 
enjoin  the  sale,  and  for  an  accounting.  Meld,  that  such  application 
of  the  proceeds  could  not  be  allowed,  but  that  all  the  proceeds  of  the 
property  not  exempt  must  be  applied  upon  the  mortgages,  in  their 
order,  and  that  the  exempt  property  could  be  sold  only  to  pay  the 
residue,  if  any,  of  the  mortgage  debt.  In  this  case,  the  wife  was 
given  thirty  days  after  decree  within  which  to  redeem  the  exempt 
property  by  paying  such  residue,  if  any. 

Appeal  from    Woodbury  District  Court. — Hon.   C.  H. 
Lewis,  Judge. 

Tuesday,  Januaby  31,  1893. 

Action  in  equity  to  enjoin  the  defendants  from 
foreclosing  a  certain  chattel  mortgage  as  to  certain  of 
the  property  described  therein,  claimed  by  the  plaintiff 
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as  exempt,  and  for  an  accounting  as  to  the  amount  due 
on  the  mortgage,  for  judgment  for  one  hundred  and 
sixty-four  dollars,  with  interest,  to  be  credited  on  the 
mortgage,  and  for  leave  to  redeem  the  property  claimed 
as  exempt  by  paying  the  balance,  if  any,  found  due  on 
the  mortgage.  Answer  and  cross  petition,  asking  judg- 
ment against  the  mortgagor,  and  that  the  plaintiff's 
right  of  exemption  in  the  property  be  declared  junior 
to  the  mortgage  lien.  Decree  was  entered  for  the 
defendants.  The  plaintiff  appeals.  The  facts  appear 
in  the  opinion. — Reversed. 

Blood  &  Robinson,  for  appellant. 

Kennedy  &  Kennedy,  for  appellees. 

Given,  J. — This  case  is  submitted  upon  an  agreed 
statement  of  facts,  in  substance  as  follows:  On  and 
prior  to  September  10,  1889,  J.  A.  Frantz,  husband  of 
the  plaintiff,  owned  certain  horses,  harness,  wagons, 
and  drays,  with  which  he  was  carrying  on  the  draying 
business  in  Sioux  City  as  a  means  of  livelihood.  Pre- 
vious to  that  date  he  executed  to  Jackson,  Ross  &  Co. 
a  chattel  mortgage  on  part  of  said  property,  and  later 
a  second  mortgage  to  C.  W.  Jackson,  covering  the 
same  and  other  property,  including  that  claimed  by 
the  plaintiff.  He  was  also  indebted  to  the  defendant 
Hartford  and  to  one  Bigelow.  On  said  tenth  day  of 
September,  1889,  J.  A.  Frantz  absconded,  leaving  the 
plaintiff  without  means  of  support,  and  immediately 
thereafter  the  plaintiff  elected  to  claim  her  exemptions 
out  of  said  property,  and  requested  and  authorized  the 
mortgagees  to  sell  the  property  at  private  sale,  with  the 
reservation  that  any  excess  should  be  turned  over  to 
her.  They  advertised  the  sale,  and  just  prior  to  the 
time  the  same  was  to  take  place  Hanford,  with  knowl- 
edge of  that  fact,  and  that  the  plaintiff  had  elected  to 
claim  her  exemption  out  of  said  property,  caused  the 
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property  to  be  seized  upon  a  writ  of  attachment  in  the 
hands  of  the  defendant  Olmen,  constable,  in  favor  of 
Hanford,  whereupon  the  plaintiff  served  the  defendant 
with  notice,  claiming  her  exemption.  Thereafter  Han- 
ford demanded  of  said  mortgagees  a  statement  of  the 
amount  claimed,  and  deposited  that  amount  with  the 
clerk  of  the  court,  with  a  protest  reserving  the  right  to 
contest  the  amount  claimed,  whereupon  the  mortgagees 
deposited  the  notes  and  mortgages  with  the  clerk, 
relinquishing  all  claim  thereto  except  to  recover  the 
deposit.  The  papers  and  money  were  retained  by  the 
clerk  until  the  sum  due  upon  the  mortgages  was 
determined  by  the  court,  whereupon  the  amount  was 
paid  to  the  mortgagees,  and  the  mortgages  and  notes 
turned  over  to  Hanford. 

At  the  time  the  deposit  of  the  money,  notes, 
and  mortgages  was  made  with  the  clerk,  all  of  the 
property  was  turned  over  to  Hanford  by  the  mortga- 
gees, they  having  previously  obtained  possession  by 
replevying  it  from  Olmen,  who  held  it  under  Hanford's 
attachment.  After  the  mortgagees  so  turned  over  the 
property  to  Hanford,  and  after  having  obtained  judg- 
ment on  his  claim,  he  caused  an  execution  to  be  issued 
and  placed  in  the  hands  of  Olmen,  who  levied  upon 
said  property,  and  advertised  the  same  for  sale,  where- 
upon the  plaintiff  replevied  that  portion  which  she 
claimed,  to  wit,  one  gray  horse,  Mack;  one  black 
horse,  Bob;  harness,  and  big  spring  dray;  and  was 
adjudged  in  that  action  to  rightfully  hold  the  same 
exempt  from  said  execution.  Hanford  caused  certi- 
fied copies  of  said  mortgages  to  be  made  while  the 
amount  to  be  paid  by  him  to  the  mortgagees  was  in 
controversy,  and  through  Olmen,  as  his  agent,  pro- 
ceeded to  advertise  the  property  for  sale  under  the 
mortgages.  Olmen  sold  all  of  the  property  included  in 
the  mortgages  except  that  held  by  the  plaintiff  under 
her  replevin  as  exempt,  under  the  execution,  for  two 
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hundred  and  ninety-six  dollars;  Hanford  being  the 
purchaser.  It  is  conceded  that,  had  the  property  been 
sold  as  a  whole,  with  the  good  will  of  the  business,  at 
the  sale  advertised  by  the  mortgagees,  it  would  have 
brought  nine  hundred  and  sixty  dollars,  or  eight  hun- 
dred and  sixty  dollars  without  the  goodwill;  that,  if 
sold  excepting  the  gray  and  black  horses,  harness,  and 
platform  spring  wagon,  it  would  have  brought  four 
hundred  and  thirty-five  dollars,  and  the  other  property 
without  the  good  will,  four  hundred  and  twenty-five 
dollars.  It  is  also  conceded  that  the  property  sold  by 
the  defendant  under  the  execution  was  sold  for  all  that 
it  would  bring  under  an  execution  sale,,  and  that  the 
value  of  the  use  of  a  team  and  dray  was  one  dollar  and 
fifty  cents  per  day.  The  two  hundred  and  ninety-six 
dollars  realized  for  the  property  sold  under  the  execu- 
tion was  applied  as  follows:  One  hundred  and  ninety 
dollars  in  satisfaction  of  the  first  mortgage,  ninety-six 
dollars  and  five  cents  in  satisfaction  of  Hanford's  exe- 
cution, and  the  balance,  nine  dollars  and  ninety-five 
cents,  upon  an  execution  in  favor  of  Charles  Bigelow. 
I.  It  is  not  questioned  but  that  the  plaintiff  is 
entitled  to  the  exemption  claimed  as  against  the  execu- 
tions.    Section  3078  of  the  Code  is   as 

1.  Attachment: 

wrongful  su-    follows:     " When  a  debtor  absconds  and 

ing  out:  rem- 

edy-  leaves  his  family,  such  property  shall  be 

exempt  in  the  hands  of  the  wife  and  children,  or  either 
of  them;"  thus  exempting  to  the  wife  and  children  the 
property  enumerated  as  exempt  in  preceding  sections. 
It  is  not  claimed  that  the  plaintiff's  right  to  exemption 
is  superior  to  the  chattel  mortgages.  The  appellant's 
contentions  are  that  Hanford's  attachment  was  prema- 
ture and  unlawful;  that  he  thereby  converted  the 
mortgaged  property ;  wherefore  she  is  entitled  to  have 
the  full  value  applied  in  satisfaction  of  the  mortgages, 
to  wit:  the  amount  that  would  have  been  realized  on  a 
sale  by  the  mortgagees;  that,  Hanford  having  wrong- 
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fully  taken  and  detained  the  teams  and  drays  under  his 
attachment,  she  is  entitled  to  have  the  value  of  their 
use  credited  upon  the  mortgages,  and  that,  if,  after 
crediting  these  amounts  upon  the  mortgages,  in  addi- 
tion to  that  realized  from  the  sale  of  the  property,  there 
is  a  balance  due,  she  should  be  permitted  to  pay  that 
balance  in  redemption  of  the  property  claimed  as 
exempt.  Whether  Hanford's  attachment  wtfs  prema- 
ture and  unlawful  we  do  not  determine.  Conceding 
that  it  was,  the  only  remedy  is  upon  the  attachment 
bond,  in  the  absence  of  malice.  Tallant  v.  Gaslight 
Co.,  36  Iowa,  262.  No  malice  is  alleged,  nor  are  there 
the  usual  and  necessary  allegations  of  an  action  for 
wrongfully  suing  out  an  attachment.  If  the  plaintiff 
might  recover  damages  caused  by  wrongfully  suing  out 
that  attachment,  it  is  clear  that  she  is  not  entitled  to 
do  so  in  this  action  under  the  allegations  in  her  peti- 
tion. Conceding  that  Hanford  wrongfully  took  and 
detained  the  teams  under  his  attachment  the  detention 
was  from  the  mortgagees,  and  not  from  the  plaintiff . 
She  had  consented  that  the  mortgagees  might  keep  and 
sell  the  property ;  hence  she  was  not  entitled  to  the  use 
of  any  of  the  teams,  and*  was  not  damaged  in  that 
respect  by  their  detention. 

II.     It  will  be  noticed  that  of  the  two  hundred  and 
ninety-six  dollars  realized  from  the  sale  of  the  mort- 

2. rofmort-   gaged  property  under  the  execution  one 

feiffexemp-  hundred  and  ninety  dollars  was  applied 
tioas:  prion-  .^  satisfaction  of  the  first  mortgage.  Of 
this  no  complaint  is  made,  but  the  appellant  contends 
that  the  ninety-six  dollars  and  five  cents  applied  in  sat- 
isfaction of  Hanford's  execution,  and  the  nine  dollars 
and  ninety-five  cents  applied  upon  the  execution  in 
favor  of  Bigelow,  should  be  applied  upon  the  second 
mortgage.  The  appellee  contends  that  the  application 
made  is  authorized  by  section  1,  chapter  117,  Laws 
1886   (McClain's  Code,   section  4189).     Said  section 
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provides  as  follows:  "Personal  property  not  exempt 
from  execution,  hereafter  mortgaged,  or  heretofore 
mortgaged,  when  the  debt  secured  thereby  is  due,  may 
be  taken  on  attachment  or  execution  issued  at  the  suit 
of  a  creditor  of  the  mortgagor;  and  before  the  property 
is  so  taken  the  officer  or  plaintiff  must  pay  or  tender  to 
the  holder  of  the  mortgage,  the  amount  of  the  mortgage 
debt  and  interest  accrued,  or  must  deposit  the  amount 
thereof  with  the  clerk  of  the  district  court  of 
the  county  wherein  the  mortgaged  property  is 
found,  payable  to  the  holder  of  the  mortgage. 
And  when  such  sums  are  tendered  to 
the  holder  of  the  mortgage  or  deposited  with  the  clerk, 
the  attaching  creditor  shall  be  subrogated  to  all  the 
rights  of  the  holder  of  the  mortgage,  and  the  proceeds 
from  the  sale  of  the  mortgaged  property  shall  go  first 
to  the  discharge  of  such  indebtedness  and  costs  of  exe- 
cution; provided,  however,  that  if  the  judgment  debtor 
shall  pay  the  debt  for  which  the  attachment  or  execu- 
tion was  issued,  the  property  shall  be  released,  and  the 
creditor  shall  be  entitled  to  receive  money  deposited 
to  pay  the  mortgage  debt,  and  shall  have  no  right  or 
interest  in  the  mortgage  or  in  the  mortgaged  property.' ' 
Section  3  of  said  chapter  is  as  follows:  "At  the 
sale  of  said  property  no  bid  shall- be  received  for  a  less 
sum  than  the  amount  then  due  on  said  mortgage, 
together  with  the  costs  made  by  virtue  of  such  levy 
of  attachments  or  executions,  and  the  costs  of  said 
sale;  and  unless  there  shall  be  a  bid  of  more  than  such 
amount  the  execution  or  attachment  creditor  shall  pay 
the  costs  made  by  such  levy  and  sale.  If  said  property 
should  sell  for  more  than  the  amount  due  on  said  mort- 
gage and  the  costs  aforesaid,  the  officer  shall  immedi- 
ately pay  the  sum  due  on  said  mortgage  to  the  person 
who  paid  the  same,  and  shall  apply  this  surplus  on  the 
execution  or  attachment  held  byliiui."  Taking  these 
sections  together,  it  is  clear  that  the  words   "such 
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indebtedness,"  as  used  in  the  first,  refers  to  the  mort- 
gage indebtedness,  and  that  the  indebtedness  must  be 
first  paid.  That  indebtedness  may  be  evidenced  by 
one  or  more  mortgages,  but,  whether  by  one  or  more, 
the  whole  mortgage  debt  must  be  first  paid.  The  sec- 
ond mortgage  covered  all  the  property  sold,  and  is 
therefore  a  part  of  the  mortgage  debt,  and  entitled  to 
be  paid  in  preference  to  the  executions.  The  law  favors 
exemptions,  but  to  permit  the  application  made  of  the 
proceeds  of  this  sale  is  to  defeat  the  plaintiff's  exemp- 
tion in  whole  or  in  part.  If  Mr.  Hanford  may  apply 
the  one  hundred  and  six  dollars  as  he  has  instead  of 
upon  the  second  mortgage,  then  he  may  sell  the  prop- 
erty exempt  from  his  execution  under  the  second 
mortgage,  and  defeat  the  exemption.  This  the  law  will 
not  permit.  The  one  hundred  and  six  dollars  must  be 
applied  on  the  second  mortgage  as  of  the  date  of  the 
sale,  and,  if  any  balance  remains  due  thereon,  the 
plaintiff  shall  have  thirty  days  from  the  date  of  entering 
decree  hereunder  in  which  to  redeem  the  unsold  property 
by  paying  the  balance,  with  interest.  If  the  plaintiff 
shall  fail  to  so  redeem,  then  the  defendant  may  proceed 
to  sell  said  mortgaged  property  to  satisfy  such  balance. 
The  decree  of  the  district  court  is  reversed,  and  the 
case  will  be  remanded  for  decree  in  conformity  with 
this  opinion.    Eeversed. 


Wm.    Willverding,  Appellant,  v.    R.  E.   Offineer 
et  al.7  Appellees. 

Mechanic's  Lien:  contract  with  one  not  owner  op  premises: 
personal  liability.  Where  premises  were  purchased  by  a  daughter, 
with  her  own  means,  and  title  taken  in  her  own  name,  but  at  the 
instance  and  for  the  use  of  her  father  and  mother,  who  were  con- 
ceded to  have  a  right  to  do  with  the  property  anything  that  the 
daughter  might  have  done,  held,  that  the  father  had  such  an  interest 
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in  the  property,  and  such  power  to  deal  with  it,  as  authorized  him  to 
contract  for  the  construction  of  an  addition  thereto,  and  to  make  the 
property  liable  for  materials  furnished  therefor  in  reliance  upon  the 
property  as  security,  with  the  knowledge  of  the  daughter,  and 
without  any  expression  of  disapproval  on  her  part;  but  that  the 
daughter  would  not  be  personally  liable  therefor. 

Appeal  from  Shelby  District  Court. — Hon.  Walter  I. 
Smith,  Judge. 

Tuesday,  January  31,  1893. 

Action  in  equity  to  recover  the  valufc  of  building 
materials  sold,  and  to  establish  and  enforce  a  mechanic's 
lien.  There  was  a  hearing  on  the  merits,  which 
resulted  in  a  decree  in  favor  of  the  plaintiff  as  against 
the  defendant  F.  M.  Offineer,  and  against  the  plaintiff 
and  in  favor  of  the  defendant  R.  E.  Offineer.  The 
plaintiff  appeals. — Reversed. 


Benj*  L  Salinger,  for  appellant. 

No  appearance  for  appellee. 

Robinson,  C.  J. — In  October,  1889,  the  defendant 
R.  E.  Offineer  purchased  lot  numbered  1  in  block 
numbered  7  in  Earling.  At  that  time  she  was  in 
Manning,  and  the  business  was  transacted  on  her  part 
by  her  mother,  with  the  assistance  of  her  father,  the 
defendant  F.  M.  Offineer.  About  the  first  of  the  next 
December  the  father  purchased  of  the  plaintiff  lumber 
and  other  building  materials  to  the  amount  of  three 
hundred  and  forty-five  dollars  and  thirty-two  cents, 
which  were  used  in  constructing  an  addition  to  the 
building  which  then  stood  upon  the  lot.  A  statement 
and  claim  for  a  mechanic's  lien  as  against  the  father 
was  ckily  filed,  but  afterwards,  learning  that  the 
daughter  owned  the  lot,  a  similar  statement  and  claim 
against  her  was  filed.  The  petition  alleges  that  when 
the  materials  were  purchased  the  father  represented 
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that  he  owned  the  property,  and  that  the  materials 
were  furnished  to  him  in  good  faith,  his  representation 
being  relied  on  as  true;  that  the  daughter  and  her 
agent,  the  mother,  knew  that  the  materials  were 
furnished  by  the  plaintiff  in  good  faith  for  the  improve- 
ment of  her  lot;  that  her  father  had  no  means  with 
which  to  pay  for  the  materials  so  furnished;  and  that 
the  daughter,  with  knowledge  of  all  these  facts,  made 
no  objection  to  the  plaintiff  on  account  of  the  improve- 
ment of  her  property,  and  that  she  is  now  estopped  to 
deny  responsibility  therefor  to  the  plaintiff.  The 
answer  of  the  father  admits  that  he  made  the  purchase 
alleged  in  the  petition.  The  answer  of  the  daughter 
denies  all  liability  on  her  part  for  the  materials  in 
question.  The  district  court  dismissed  the  petition  as 
against  the  daughter,  and  rendered  judgment  against 
the  father  for  the  amount  of  the  plaintiff's  claim. 

The  evidence  shows  that  the  lot  and  house  thereon 
were  purchased  at  the  instance  and  for  the  use  of  the 
father  and  mother.  The  mother  was  authorized  by 
the  daughter  to  select  and  purchase  a  place  for  the 
latter,  and  to  do  so  before  she  saw  it.  She  testifies  that 
her  father  and  mother  had  a  right  to  do  with  the 
property  anything  she  could  have  done.  The  mother 
and  daughter  at  first  opposed  the  building  of  the  addi- 
tion, which  was  designed  for  use  as  a  hall,  but  appear 
to  have  withdrawn  opposition  to  it.  The  mother  states 
that  she  "had  to  give  up."  The  mother  and  daughter 
were  present  when  the  materials  were  furnished,  and 
while  the  addition  was  being  constructed,  but  made  no 
objection  to  anything  that  was  done.  The  addition 
has  added  three  hundred  dollars  or  more  to  the  value 
of  the  lot.  The  father  managed  the  property,  and  at 
his  instance  the  daughter  procured  a  policy  of  insur- 
ance on  the  building  to  secure  the  claim  of  the  plaintiff. 
She  says  she  does  not  call  the  addition  her  property. 
It  further  appears  that  the  plaintiff  did  not  sell  the 
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materials  upon  the  credit  of  the  father,  but  relied  upon 
the  property  as  security. 

We  are  of  the  opinion  that  the  facts  proved  show 
that  the  father  had  such  an  interest  in  tlje  property, 
and  such  power  to  deal  with  it,  as  authorized  him 
to  contract  for  the  addition,  and  make  the  property 
liable  for  it.  Certainly  that  would  have  been  within 
the  power  of  the  daughter.  She  not  only  says  that 
her  father  had  the  right  to  do  with  her  property  any- 
thing which  she  could  have  done,  but  she  knew  that 
building  materials  were  furnished  for  the  improve- 
ment, and  witnessed  its  construction,  without  making 
any  sign  of  disapproval  to  the  plaintiff,  although  she 
was  chargeable  with  knowledge  of  the  fact  that  he 
relied  upon  the  entire  property  as  security  for  the 
payment  of  the  price  of  the  materials  he  furnished. 
She  knew  that  she  had  given  to  her  father  power  to 
use  and  control  the  property  as  though  it  were  his 
-own,  and  that  the  plaintiff  had  reason  to  believe  that 
he  had  a  right  to  so  contract  as  to  make  the  property 
liable  for  the  materials  in  question.  If  she  desired  to 
revoke  that  power  it  was  her  duty  to  do  so  before  the 
plaintiff  had  executed  the  agreement  on  his  part.  She 
is  now  bound  by  the  act  of  her  father,  authorized  and 
acquiesced  in  by  herself.  See  Miller  v.  Hollingsworth, 
36  Iowa,  163;  Frank  v.  Hollands,  81  Iowa,  164,  169; 
Estabrook  v.  Riley,  81  Iowa,  479, 480.  But  the  daughter 
did  not  clothe  her  father  with  the  power  to  contract  in 
her  name,  nor  to  bind  her  personally  for  materials 
which  he  procured,  and  there  is  no  personal  liability 
on  her  part  for  them. 

The  plaintiff  is  entitled  to  a  decree  establishing 
and  foreclosing  his  lien  against  the  lot  in  question, 
including  the  buildings  thereon,  but  not  to  a  personal 
judgment  against  the  daughter.  Although  an  appeal 
was  taken  from  the  entire  decree,  no  objection  is  made 
,to  so  much  of  it  as  is  against  the  father.     A  decree  will 


Digitized  by 


Google 


Jan.  1893]  Botna  Valley  B'k  v.  Silveb  City  B'k.  479 

be  entered  in  this  court  in  harmony  with  this  opinion, 
or  the  plaintiff  may,  at  his  option,  have  the  cause 
remanded  for  such  a  decree  in  the  district  court. 
Keversed. 


Botna  Valley  State  Bank,  Appellee,  v.  Silveb  City 
Bank  et  al.}  Appellants. 

1.  Original  Notice:  substituted  service:  presumption  op  resi- 
dence. Where  the. head  of  a  family  left  home  for  a  day,  with  the 
expressed  intention  of  returning,  but  failed  to  return,  and  it  was 
never  afterwards  known  where  he  was,  held,  that  he  did  not  thereby 
become  a  nonresident  of  the  place  of  his  late  home,  and  an  original 
notice  served  upon  him  there  within  nine  days  after  his  departure, 
by  leaving  a  copy  with  his  wife,  was  sufficient  to  give  the  court 
jurisdiction  to  render  a  personal  judgment  against  him;  the v  rule 
being  that,  where  a  residence  is  once  acquired,  it  continues  until 
there  is  an  actual  change  of  habitation  with  an  intention  to  make  a 
new  residence. 

2.   :  residence  op  dependant:  estoppel.     Where  land  was  sold 

to  satisfy  a  judgment,  whose  validity  depended  upon  the  residence  of 
the  defendant  at  the  time  the  original  notice  was  served,  the  fact 
that  before  the  land  was  sold  a  homestead  was  set  off  to  the  defend- 
ant's wife,  did  not  estop  the  judgment  plaintiff  from  claiming  that 
the  defendant  was  a  resident  of  the  county  at  the  time  of  the  service 
of  the  notice. 

Appeal' from  Mills  District  Court. — Hon.  A.  B.  Thob- 
nell,  Judge. 

Tuesday,  Januaby  31, 1893. 

This  is  an  action  in  equity  to  quiet  the  title  of  the 
plaintiff  to  certain  real  estate  in  Mills  county.  There 
was  a  decree  for  the  plaintiff,  and  the  defendants 
appeal .  — Affirmed. 

John  Y.  Stone,  W.  S.  Lewis,  L.  T.  Genung  and 
Geo.  W.  Hewitt,  for  appellants. 

P.  P.  Kelley  and  E.  B.  Woodruff,  for  appellee. 
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Kothbock,  J. — I.     The    facts    upon  which    this 

controversy  is  founded    are  as  follows:     For  about 

thirty  years  prior  to  the  thirteenth  day  of 

'  uce^ubs^'     September,  1889,  B.  E.  F.  Kelly  was   a 

tmed  service:  7  -»«-.n  .        .       „  .        ,     ,  -r-i 

presumption     citizen  of  Mills  county,  m  this  state.     For 

of  residence.  J  7 

all  that  time  he  resided  on  a  large  farm, 
about  six  miles  north  of  Hastings.  He  owned  the 
farm  and  all  the  live  stock  and  farming  implements 
necessary  to  carry  on  his  business.  He  was  in  debt  for 
a  considerable  amount,  but  it  does  not  appear  that  any 
of  his  property  was  mortgaged.  He  had  a  wife  and 
family  of  grown  up  children,  and  there  is  nothing  in 
the  record  showing  that  he  was  disturbed  in  his  mind, 
or  had  any  family  trouble.  On  the  evening  of  the 
thirteenth  day  of  September,  1889,  one  of  his  sons  drove 
him  to  Hastings,  that  he  might  take  an  early  train  on 
the  next  morning  to  go  to  Glenwood,  to  attend  a 
county  convention.  He  remained  during  the  night  at 
Hastings,  and  in  the  morning  took  the  train  going 
west  to  Glenwood.  There  were  other  parties  on  the 
train  who  were  going  to  the  convention.  When  they 
arrived  at  Glenwood,  some  left  the  train,  but,  as  it 
was  early  in  the  morning,  they  returned  and  went  on 
to  Council  Bluffs,  took  breakfast,  and  came  back  on 
another  train  to  Glenwood.  Kelly  did  not  leave  his 
seat  in  the  car  in  the  morning,  when  the  train  reached 
Glenwood.  He  went  on  with  the  other  parties,  and 
announced  his  purpose  to  return  to  the  convention. 
The  whole  party  left  the  depot  at  Council  Bluffs,  and 
went  to  a  hotel  for  breakfast,  except  Kelly  and  one 
other.  They  stopped  on  the  way  up  town  and  took 
their  breakfast  at  another  place.  After  breakfast, 
while  Kelly  was  reading  a  newspaper,  the  one  who 
was  with  him  left  the  place.  Kelly  did  not  return  to 
the  convention.  The  convention  was  held  on  Satur- 
day, September  14.  On  Sunday  evening,  Kelly  was 
seen  on  tho  train  going  east  towards  Hastings.     The 
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last  that  was  seen  of  him  was  at  Glenwood.  This 
cause  was  tried  in  the  court  below  in  May,  1891, 
and  up  to  that  time  there  was  no  reliable  evidence  that 
Kelly  had  been  seen  by  anyone  after  Sunday  evening, 
September  15,  1889. 

On  the  twenty-fourth  day  of  September,  1889,  the 
Botna  Valley  Bank,  plaintiff  herein,  commenced  an 
action  against  Kelly  for  debts  which  he  owed  the  bank, 
and  on  the  same  day  an  original  notice  was  served  on 
him  by  the  sheriff  of  Mills  county,  the  return  of  which 
is  as  follows:  "And  on  the  twenty-fourth  day  of 
September,  1889,  I  served  the  same  on  B.  E.  F.  Kelly, 
he  not  being  by  me  found  in  the  county  of  his  resi- 
dence, by  leaving  at  his  house  and  usual  place  of 
residence,  in  Anderson  township,  Mills  county,  Iowa, 
a  true  copy  thereof,  with  Mrs.  B.  E.  F.  Kelly,  a  mem- 
ber of  said  B.  E.  F.  Kelly's  family,  over  fourteen 
years  old.  W.  C.  De  Lashmutt, 

"Sheriff." 

Judgment  by  default  was  entered  against  Kelly, 
execution  was  issued,  and  part  of  the  farm  sold  thereon 
to  the  plaintiff  in  this  action,  and  in  due  time  a 
sheriff's  deed  was  made  to  the  bank,  pursuant  to  the 
sale.  After  the  judgment  was  entered,  and  the  farm 
sold,  the  defendant  Silver  City  Bank  obtained  a  judg- 
ment by  default  against  Kelly,  founded  upon  notice  by 
publication  and  an  attachment  of  the  land.  It  is 
claimed  that  this  judgment  is  a  cloud  upon  the  plain- 
tiff's title,  and  that  it  should  be  removed  by  a  proper 
decree. 

The  defendants  claimed  that,  at  the  time  the 
original  notice  in  the  plaintiff's  action  was  served, 
Kelly  was  a  nonresident  of  this  state,  and  that  the  sub- 
stituted service,  by  leaving  a  copy  with  his  wife,  was  a 
mere  nullity,  and  that  the  court  acquired  no  jurisdic- 
tion of  the  person  of  Kelly  by  that  service.  This  is 
the  only  question  in  the  case.     It  will  be  observed  that 
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the  notice  was  served  on  the  twenty-fourth  day  of  Sep- 
trinher,  and  Kelly  was  last  seen  on  the  evening  of  the 
fifteenth  of  that  month.  There  is  no  evidence  that 
Kelly  has  at  any  time  been  seen  out  of  the  state,  nor 
that  he  had  any  motive  for  absconding,  so  that  process 
could  not  be  served  on  him  in  this  state.  All  of  his 
acts  up  until  the  last  time  he  was  seen  indicate  that  it 
was  his  purpose  to  return  to  the  farm,  and  remain 
with  his  family.  He  had  been  making  preparations 
for  the  wintering  of  his  stock.  He  told  his  wife  when 
he  left  home,  on  the  thirteenth  of  September,  that  he 
was  going  to  Glenwood  to  the  convention,  and  would 
return  the  next  day;  and  she  had  no  reason  to  suspect 
that  he  had  any  other  intention. 

The  law  is  well  settled  that,  where  a  residence  is 
once  established,  it  continues  until  there  is  an  actual 
change  of  habitation,  with  an  intention  to  make  a  new 
residence.  When  a  residence  is  once  acquired,  it  is 
presumed  to  continue  until  there  is  satisfactory  evi- 
dence that  it  has  been  abandoned.  Hinds  v.  Hinds,  1 
Iowa,  36;  Nugent  v.  Bates,  51  Iowa,  77;  Cohen  v. 
Daniels,  25  Iowa,  88;  State  v.  Groome,  10  Iowa,  308; 
Love  v.  Cherry,  24  Iowa,  204;  Vanderpoel  v.  O'Hanlon, 
53  Iowa,  246;  Fry's  Election  Case,  71  Pa.  St.  302. 
The  burden  was  upon  the  defendants  to  rebut  the  pre- 
sumption  that  Kelly's  residence  was  on  his  farm. 
There  is  no  evidence  that  nine  days  after  he  was  last 
seen,  when  the  service  was  made,  he  had  taken  up  his 
residence  elsewhere.  We  are  asked  to  presume  that 
he  had  done  so.  No  such  a  presumption  can  be 
indulged.  To  do  so  would  rebut  one  presumption  by 
another.  The  fact  of  Kelly's  presence  in  another 
place  must  be  shown  by  evidence,  and  not  by  presump- 
tion. To  say  the  least,  no  such  presumption  should 
obtain  by  an  absence  of  nine  days. 

II.  It  appears  that,  before  the  land  was  sold,  a 
homestead  was  set  off  to  the  wife  of  Kelly.     It  is 
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claimed  that,  as  the  homestead  was  not 
'  ^Tdefendantf  set  off  to  Kelly,  the  plaintiff  is  estopped 

from  claiming  that  he  was  a  resident  of 
Mills  county,  where  the  original  notice  was  served. 
There  is  no  element  of  estoppel  in  this  act.  It  does 
not  appear  that  the  defendants  relied  on  the  setting  off 
of  the  homestead  to  the  wife,  and  that  they  acted 
thereon  to  their  prejudice;  and  the  defendants  can  not 
raise  the  question  of  estoppel,  because  it  has  not  been 
pleaded.    Affirmed. 


Nat.  Bruen,  Appellant,  v.  Sarah  E.  Dunn  et  al., 
Appellees. 

Fraudulent  Conveyances:  innocent  grantee.  A  conveyed  land 
to  B,  and  B  conveyed  to  A's  wife.  So  far  as  A  and  B  were  con- 
cerned, both  conveyances  were  designed  to  defraud  creditors, 
but  there  was  no  evidence  that  A's  wife  had  any  knowledge  of  their 
fraudulent  intent  in  either  conveyance.  She  gave  fair  value  for  the 
land,  and,  in  her  testimony,  gave  good  reasons  for  purchasing  it ; 
and,  though  she  purchased  upon  the  advice  of  her  husband,  the  evi- 
dence failed  to  show  that  he  was  her  agent  in  the  transaction.  Held, 
that  she  was  a  good  faith  purchaser,  and  that  the  land  could  not  be 
subjected,  in  her  hands,  to  the  payment  of  her  husband's  debts. 

Appeal  from  Audubon  District   Court. — Hon.   H.   E. 
Deemer,  Judge. 

Tuesday,  January  31,  1893. 

Plaintiff,  a  judgment  creditor  of  A.  M.  Dunn, 
prosecutes  this  action  in  equity  to  set  aside  a  warranty 
deed  from  A.  M.  Dunn  to  William  M.  Dunn  for  certain 
lands,  executed  May  28,  1880;  also  to  set  aside  a  deed 
of  conveyance  for  said  land  from  William  M.  Dunn  to 
Sarah  E.  Dunn,  executed  November  5,  1885;  and  that 
said  land  be  subjected  to  the  payment  of  his  judgment. 
He  alleges  that  the  deed  to  William  M.  Dunn  was  vol- 
untary,   without    consideration,    and    executed    and 
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received  with  intent  to  defraud  the  creditors  of  A.  M. 
Dunn;  that  William  M.  Dunn  held  the  premises  in 
trust  under  the  fraudulent  conveyance  to  him,  and 
that,  with  intent  to  defraud  his  creditors  and  those  of 
A.  M.  Dunn,  he  conveyed  the  premises  to  Sarah  E. 
Dunn ;  that  Sarah  E.  Dunn  well  knew  the  said  intent 
of  William  M.  Dunn,  and  that  the  land  conveyed  to 
her  was  the  property  of  A.  M.  Dunn;  "that  the  said 
Sarah  E.  Dunn,  colluding  and  conspiring  with  said  A. 
M.  Dunn  and  William  M.  Dunn  to  keep  said  property 
out  of  reach  of  the  creditors  of  the  said  A.  M.  Dunn 
and  William  M.  Dunn,  pretended  to  purchase  the 
premises  conveyed  to  her  by  William  M.  Dunn;  and 
that  the  consideration  that  she  paid  therefor,  if  any, 
for  the  making  of  said  deed  to  her,  was  grossly  inade- 
quate to  the  real  value  of  said  premises." 

The  defendants  answered,  admitting  that  the 
plaintiff  recovered  judgment  against  A.  M.  Dunn  for 
two  thousand  and  fifty-two  dollars  and  ten  cents,  as 
alleged ;  admitting  the  execution  and  delivery  of  the 
deeds ;  and  denying  every  other  allegation  in  the  peti- 
tion. They  allege  that  both  of  said  deeds  were  made 
in  good  faith,  for  valuable  consideration,  and  without 
intent  to  defraud  the  plaintiff,  or  any  other  person. 
The  cause  being  submitted,  decree  was  entered,  finding 
that  Sarah  E.  Dunn  is  a  bona  fide  purchaser  for  value 
of  the  premises  described,  and  that  she  does  not  hold 
the  same  subject  to  any  lien  or  claim  of  the  plaintiff, 
and  the  plaintiff's  petition  was  dismissed.  The  plain- 
tiff appeals. — Affirmed. 

Nash,  Phelps  <&  Green,  for  appellant. 

B.  I.  Salinger,  for  appellees. 

Given,  J. — We  have  before  us  the  abstract,  and 
two  additional  abstracts,  of  the  appellant,  and  three 
additional  abstracts  of  the  appellees,  and  denials  that 
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have  necessitated  the  examination  of  a  transcript  of 
about  two  hundred  and  sixty  pages.  The  examination 
convinces  us  that  the  denials  that,  imposed  this  extra 
labor  are  technical  and  without  any  real  merit.  All 
the  material  features  of  the  fcase  are  contained  in  the 
several  abstracts.  The  law  involved  in  these  issues  is 
well  established  and  familiar,  and  the  facts  are,  in  the 
main,  similar  to  those  usually  presented  in  this  kind  of 
cases.  There  are  few,  if  any,  classes  of  cases  more  fre- 
quently before  the  courts  than  creditors'  bills,  and, 
hence,  the  books  abound  in  opinions  in  such  cases. 
Counsel,  with  evident  zeal  and  care,  cite  scores  of  these 
cases,  but  a  consideration  of  the  case  does  not  require 
that  we  here  notice  these  numerous  citations.  The 
facts  are  somewhat  voluminous,  and  a  discussion  of 
them  in  detail  would  consume  space  unnecessarily,  and 
is  not  in  accordance  with  the  practice  of  this  court. 

The  law  is  well  settled  that,  if  property  be  con- 
veyed with  the  design  on  the  part  of  the  vendor,  par- 
ticipated in  by  the  vendee,  to  defraud  his  creditors,  the 
vendee's  title  will  not  be  protected,  notwithstanding  he 
pays  a  sufficient  consideration.  Chapel  v.  Clapp,  29 
Iowa,  191;  Williamson  v.  Wachenheim,  58  Iowa,  277. 
In  such  a  case  the  creditor  may  have  the  conveyance 
set  aside,  and  the  property  subjected  to  the  payment 
of  his  debts.  A  bona  fide  purchaser  for  value,  without 
knowledge  of  the  intended  fraud,  will,  however,  be 
protected  in  his  title.  SeeMcClain,  Dig.  "Fraudulent 
Conveyances.' '  The  protection  of  the  law  being 
extended  only  to  good-faith  purchasers,  a  succession 
of  fraudulent  conveyances  may  be  set  aside  in  an  action 
by  the  creditor  of  the  first  grantor;  but,  when  the 
original  or  succeeding  conveyance  is  to  a  good- faith 
purchaser,  he  will  be  protected  in  his  title.  That  the 
conveyance  from  A.  Ttf.  Dunn  to  William  M.  Dunn 
was  executed  and  accepted  with  intent  to  defraud  the 
creditors  of  A.  M.  Dunn,  we  are  in  no  doubt.     We  are 
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equally  convinced  that  so  far  as  A.  M.  Dunn  and  Wm. 
M.  Dunn  are  concerned,  the  deed  to  Sarah  E.  Dunn 
was  procured  by  A.  M.  Dunn  to  be  executed  and  was 
executed  by  William  M.  Dunn  with  the  intent  to 
defraud  the  creditors  of  both.  The  real  contention  is, 
whether  Sarah  E.  Dunn  colluded  and  conspired  with 
them  in  their  fraudulent  purpose. 

This  same  question  was  before  this  court  in  the 
case  of  Dunn  v.  Wolf,  81  Iowa,  688,  wherein  it  was  held 
that  there  was  a  sufficient  showing  to  implicate  Sarah 
E.  Dunn  in  the  intended  fraud  of  William  M.  Dunn, 
and  sustaining  the  district  court  in  dismissing  her 
petition.  ( >ne  of  the  reasons  given  for  the  conclusion 
is,  "the  failure  of  the  plaintiff,  in  her  own  behalf,  to 
explain  the  many  badges  .of  fraud  against  her  apparent 
on  the  trial."  The  evidence  now  before  us  is  not 
materially  different  from  that  then  presented  as  to  the 
badges  of  fraud  mentioned  in  that  opinion ;  but  in  this 
case  we  have  the  evidence  of  Sarah  E.  Dunn  taken  at 
great  length,  wherein  we  think  she  explains  these 
badges  of  fraud,  and  shows  herself  to  have  purchased 
the  property  in  good  faith,  for  value,  and  without  any 
participation  in  or  knowledge  of  the  intended  fraud  of 
A.  M.  and  William  M.  Dunn.  Her  evidence  being 
quite  lengthy,  it  is  not  practicable  to  even  state  the 
substance  thereof  in  full.  As  to  the  relation  of  the 
parties,  it  shows  that  she  was  married  to  A.  M.  Dunn 
in  March,  1883;  that  she  did  not  then  know  William; 
and  that  thereafter  he  only  visited  them  occasionally 
when  in  town;  that  she  did  not  know  anything  about 
the  property  of  A.  M.  or  of  William,  only  that  William 
owned  the  farm  in  question ;  that  she  did  not  know 
what  debts  there  were  owing;  and  that  she  did  not 
know  anything  about  the  case  with  Wolf,  only  that 
they  were  having  such  a  lawsuit.  She  states  as  her 
reason  for  buying  the  farm  that  she  had  sold  a  farm 
which  she  owned  eight  miles  from  town  to  her  brother, 
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for  the  reason  that  it  was  too  far  out  to  live  upon,  and 
unprofitable  to  rent  because  of  the  expense  of  getting 
her  share  of  the  grain  to  market;  that  she  had  sold  the 
property  which  she  owned  in  the  town,  and  desiring  to 
get  her  money  all  into  one  property  and  regarding  the 
farm  in  question  as  a  desirable  place  for  a  home,  she 
consented  to  the  purchase.  She  says  the  matter  was 
talked  about  between  William  M.  Dunn,  her  husband, 
and  herself,  for  some  time  before  the  purchase,  and 
that  her  husband  advised  her  as  to  the  value  of  the 
property.  •  She  testifies  that  she  paid  W.  M.  Dunn  two 
thousand  dollars,  and  agreed  to  pay  certain  incum- 
brances and  taxes  upon  the  land,  and  certain  other 
debts  of  W.  M.  Dunn  for  the  land  and  for  certain  per- 
sonal property,  for  which  William  gave  her  a  bill  of 
sale.  While  the  evidence  is  conflicting,  yet,  upon  the 
whole  record,  we  are  led  to  the  conclusion  that  Sarah 
E,  Dunn,  though  persuaded  by  her  husband  to  do  so 
for  a  fraudulent  purpose,  purchased  the  land  and  per- 
sonal property  in  good  faith,  and  without  knowledge  of 
the  intended  fraud,  and  that  she. paid  a  reasonable  con- 
sideration therefor.  The  estimates  of  value  placed 
upon  the  property  by  the  different  witnesses  vary 
greatly.  It  is  ovident,  however,  that  the  property  was 
less  valuable  at  the  time  of  this  purchase  than  in  later 
years,  in  which  some  of  the  witnesses  state  the  value. 
The  consideration  paid  was  certainly  not  so  inadequate 
as  to  justify  a  presumption  of  fraud. 

The  evidence  shows  that,  since  their  marriage,  A. 
M.  Dunn  has  looked  after  the  business  of  his  wife,  and 
that  he  was  active  in  advising  and  bringing  about  this 
transaction  between  Mrs.  Dunn  and  W.  M.  Dunn. 
The  appellant  contends  that  he  was  the  agent  for  Mrs. 
Dunn  in  this  transaction  and  that  she  is  bound  by  his 
knowledge  of  the  fraud.  The  evidence  does  not  show 
agency;  it  does  not  appear  that  Mr.  Dunn  had  author- 
ity to  or  assumed  to  do  anything  that  would  bind  his 
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wife.  He  inquired  for  her,  and  advised  her,  but  she 
reserved  to  herself  the  exclusive  right  to  approve  or 
disapprove.  We  should  add  that  there  is  no  evidence 
whatever  that  Mrs.  Dunn  had  any  knowledge  of  the 
fraud  intended  in  the  making  of  the  conveyance  from 
A.  M.  Dunn  to  William  M.  Dunn. 

Our  conclusion  is  that  the  judgment  of  the  district 
court  should  be  affirmed. 


R.  W.  Baxter,  Appellee,  v.  Chicago,  Rock  Island  & 
Pacific  Railway  Company,  Appellant. 

1.  Railroads:  injury  to  stock-:  negligent  disposal  op:  personal 
injury:  damages.  The  plaintiff  in  his  petition  alleged  that  the  defendant 
had  "killed  and  crippled"  a  steer,  which  it  hauled  from  its  track,  and 
left  on  the  highway,  and  that  the  plaintiff's  horses  became  frightened 
thereat,  whereby  he  was  thrown  from  his  buggy  and  injured.  Held, 
that  the  gravamen  of  the  action  was  not  the  killing  and  crippling  of 
the  steer,  but  the  placing  it  on  the  highway,  and  that  an  instruction 
that  the  plaintiff,  in  order  to  recover,  was  required  to  prove  that  he 
had  been  ''injured  substantially  as  claimed  by  him/'  did  not  mean 
that  he  must  prove  that  the  defendant  had  killed  and  crippled  the 
steer. 

— :    :    evidence:    submission    op  question  to 

jury.  Where,  in  such  case,  one  witness  testified  that  he  heard  the 
train  pass  through  his  field,  heard  the  locomotive  whistle  when  at  the 
wagon  road,  and  saw  the  cattle  running  away,  and  that  upon  going 
down  to  see  if  anything  had  got  caught,  he  found  the  steer  in  ques- 
tion lying  in  the  cattle  guard,  but  that  he  was  not  dead;  held,  that 
this  was  sufficient  evidence  to  warrant  the  court  in  submitting  to  the 
jury  the  question  whether  or  not  the  defendant  had  killed  or  crip- 
pled the  steer. 

3.  :  —  — :  :  .  An  instruction  in  such  case  sub- 
mitted to  the  jury  the  question,  whether  or  not  the  defendant's 
employees  had  placed  the  steer  at  or  near  the  highway.  Held,  that 
such  instruction  was  warranted  by  evidence  that  the  steer  was  so 
crippled  in  the  cattle  guard  that  it  was  necessary  to  kill  it,  and  that, 
after  it  had  been  removed  therefrom  under  the  direction  of  the  sec- 
tion boss,  he  said  to  a  son  of  the  owner  of  the  steer,  "There  is  your 
steer;  you  can  do  what  you  please  with  him,"  and  that  it  was  there- 
upon drawn  from  the  cattle  guard  and  left  on  the  highway. 


Digitized  by 


Google 


Jan.  1893]  Baxter  v.  0.,  R.  I.  &  P.  R'y  Co.  489 


4.  :  :  :  master's  liability  for  servant's  acts. 

The  f aet  that  the  section  boss  and  his  men  were  not  employed  on  the 
particular  section  where  the  steer  was  found  held  to  be  immaterial, 
since  it  was  their  duty  to  clear  the  track  of  obstructions  at  that  point, 
if  known  to  them;  and  such  duty  carried  with  it  the  obligation  for  its 
proper  discharge  to  the  public,  at  least  so  far  as  not  to  create  a  nui- 
sance. The  rule  that  a  master  is  not  liable  for  the  torts  of  his  ser- 
vants beyond  the  scope  of  their  employment  held  to  have  no  application, 
since  the  case  involved  no  willful  tort,  but  only  a  negligent  discharge 
of  duty. 

5.  Personal  Injury:  damages:  evidence.  The  plaintiff  having  tes- 
tified that  he  had  not  been  "laid  up"  a  day,  but  that  he  had  not  been 
able  to  work  as  he  had  done  before,  held,  that  it  was  not  improper  to 
allow  him  to  testify  as  to  the  value  of  his  time  per  day,  as  that  would 
enable  the  jury  to  measure  the  aggregate  of  his  damages. 

Appeal  from  Mahaska  District  Court. — Hon.  A.  R. 
Dewey,  Judge. 

Tuesday,  January  31,  1893. 

About  the  first  of  November,  1890,  there  was 
found  in  a  cattle  guard  on  the  defendant's  road  a  crip- 
pled steer,  which  was  taken  out  and  drawn  to  a  place 
on  the  public  highway  near  where  the  same  is  crossed 
by  the  defendant's  road,  and  left  there  dead.  As  the 
plaintiff  was  passing  along  the  public  highway  with  his 
team  and  buggy,  the  team  took  fright  at  the  steer,  and 
ran  up  a  bank,  upsetting  the  buggy,  throwing  the 
plaintiff  to  the  ground,  and  inflicting  injuries,  to  his 
damage,  for  which  this  action  is  brought.  There  was 
a  verdict  and  judgment  for  the  plaintiff,  from  which 
the  defendant  appealed. — Affirmed. 

T.  S.  Wright  and  Seevers  <&  Seevers,  for  appellant. 

Bolton  &  McCoy,  for  appellee. 

Granger,  J. — The  presentation  of  the  case  in  this 
court  involves  several  complaints  as  to  the  action  of 
the  district  court,  each  of  which  will  be  noticed. 

I.     The  petition  contains  this  averment:     "That 
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the  railroad  company  had  killed  and  crippled  a  large, 
1- S«y  t? atSck?"  white  steer,  which  they  had  hauled  out 
posiigoef ?  pedr*'  from  the  track  onto  the  edSe  of  this 
daSSgSSry:  narrow  passage  leading  to  the  track  of  the 
railroad.' '  The  court,  in  stating  the  claim  of  the 
plaintiff  in  its  instructions,  substantially  repeated  it. 
In  its  third  instruction  the  court  said:  "Before  the 
plaintiff  can  recover  in  this  case,  he  must  have  estab- 
lished, by  a  preponderance  of  the  evidence,  the  follow- 
ing propositions:  First,  that  he  has  been  injured 
substantially  as  claimed  by  him ;  second,  that  the  same 
was  caused  by  the  defendant  placing,  or  causing  to  be 
placed,  upon  the  public  highway,  the  body  of  the  white 
steer,  as  stated;  third,  that  said  injury  was  caused 
by  the  team  of  the  plaintiff  becoming  scared  or  fright- 
ened at  said  steer;  fourth,  that  said  injury  was  wholly 
without  negligence,  or  want  of  proper  care,  on  the  part 
of  the  plaintiff.  If  you  fail  to  find  affirmatively  on 
each  and  all  of  these  propositions,  then  you  should 
return  a  verdict  for  the  defendant/ }  The  following  is 
a  part  of  the  fifth  instruction :  " If  you  find  from  the 
evidence,  as  herein  directed,  that  the  defendant  com- 
pany had. killed  or  crippled  a  steer,  and  that,  through 
their  direction  or  the  direction  of  their  servants,  agents, 
or  employees,  had  placed  the  carcass  of  the  same  upon 
the  public  highway,  substantially  as  charged,  *  *  * 
then  you  should  find  for  the  plaintiff."  It  is  said  that, 
conceding  the  third  instruction  to  be  correct,  the  fifth 
can  not  be,  because  the  averment  of  the  petition  is 
that  the  defendant  killed  and  crippled  the  steer,  and 
the  third  instruction  directs  that  to  recover  the  plain- 
tiff must  establish  that  "he  was  injured  substantially 
as  claimed."  It  is  then  said  that  the  fifth  instruction 
"directs  the  jury  that  the  plaintiff  could  recover  if  the 
defendant  either  killed  or  crippled  the  steer." 

The  criticism  is  without  merit,  because  the  instruc- 
tion does  not  direct  a  recovery  if  the  defendant  either 
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killed  or  crippled  the  steer,  but  it  does  if  it  killed  or 
crippled  the  steer,  and  placed  the  carcass  upon  the 
highway,  substantially  as  charged.  The  clause,  "sub- 
stantially as  charged,"  has  no  reference  to  the  state- 
ment that  the  defendant  killed  or  crippled  the  steer, 
for  the  act  of  killing  or  crippling  is  no  part  of  the 
charge  on  which  a  recovery  is  sought.  The  charge 
upon  which  the  plaintiff  seeks  to  recover  is  negligence, 
and  it  is  nowhere  said  in  the  petition  that  the  killing  or 
crippling  of  the  steer  was  negligently  done.  The 
gravamen — the  substantial  cause — of  the  action  is  the 
negligent  act  of  the  defendant  charged  by  the  plaintiff 
as  the  cause  of  his  injury.  Keeping  this  in  view,  we 
may  be  aided  in  the  disposition  of  this,  as  wrell  as  of 
other  propositions  presented.  The  charge  in  the  peti- 
tion is  that  "it  was  negligence  on  the  part  of  thfc 
defendant  to  haul  said  steer  out  on,the  public  highway 
at  a  point  where  it  would  not  be  seen  by  teams  until 
they  were  right  upon  it ;  •  *  •  that  said  negligence 
caused  the  plaintiff's  injury,"  etc.  The  allegation  as 
to  the  steer  being  killed  or  crippled  was  only  to  show 
a  necessity  for  the  company  to  act  in  its  removal.  Even 
though  alleged,  it  was  not  necessary  for  the  plaintiff  to 
prove  how  the  steer  became  injured  in  the  cattle  guard. 
If  he  proved  that  the  steer  was  there,  and  the  defend- 
ant negligently  moved  it  onto  the  highway,  so  as  to 
cause  the  injury  to  him,  he  proved  the  cause  of  action 
substantially  as  charged.  It  was  immaterial  whether 
the  defendant  killed  and  crippled  the  steier,  or  killed  or 
crippled  it.  The  third  instruction  does  not  make  the 
fact  of  the  killing  and  crippling  of  the  steer  a  condition 
necessary  to  a  right  of  recovery,  as  appellant  seems  to 
believe.  It  first  required  proof  that  the  plaintiff  was 
"injured  substantially  as  claimed;"  second,  that  such 
injury  was  caused  by  placing  the  body  of  the  steer  on 
the  highway;  and,  third,  that  the  team  was  frightened 
by  it.     It  does  not  contain  even  an  indirect  reference 
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to  the  killing  or  crippling  of  the  steer.  The  harmony 
of  the  instructions  would  have  been  better  preserved  if 
the  court  had  omitted  from  the  fifth  the  requirement 
as  to  "killing  or  crippling,' 9  but  there  is  no  such  defect 
as  to  justify  a  finding  of  prejudicial  error. 

II.  It  is  next  said  that  the  instructions  are  erron- 
eous because  there  is  no  evidence  tending  to  show  that 

the  defendant  either  killed  or  crippled  the 
'^Tcie^r^b-  steer.     A    Mr.    Bureman    testified:      "I 

mis-Ion  of  .  <•    i  i         -r 

qmsiion  to  heard  the  train  pass  through  my  field.  I 
heard  the  locomotive  whistle  when  they 
were  at  the  wagon  road,  and  saw  the  cattle  running 
away.  I  went  down  to  see  if  anything  had  got  caught, 
and  I  found  that  steer  lying  right  in  the  cattle  guard, 
but  he  was  not  dead."  It  seems  that  the  cattle  were 
at  the  track  when  the  train  passed,  and  were  frightened 
by  it.  When  it  ha4  passed,  the  steer  was  in  the  cattle 
guard,  and  from  other  evidence  it  appears  that  its  posi- 
tion was  such  that  it  had  to  be  removed  or  pulled  out 
of  the  way  before  the  next  train  could  pass.  It  could 
not  have  been  there,  then,  before  the  train  passed  that 
Bureman  saw.  It  must  have  gone  into  the  cattle  guard 
as  the  train  passed.  Such  evidence  affords  a  very  rea- 
sonable supposition  that  the  train  caused  the  steer  to 
go  into  the  cattle  guard,  and  hence  caused  its  crippled 
condition,  of  which  condition  there  can  be  no  doubt. 
Such  evidence  might  not  be  sufficient  to  show  that  the 
defendant  wrongfully  injured  the  steer,  nor  is  such  a 
proposition  involved  in  the  case. 

III.  It  is  also  claimed  that  the  instructions  are 
erroneous    because    there    is    no    evidence    that    the 

employees  of  the  defendant  company 
placed  the  steer  in  or  near  the  highway 
where  the  plaintiff's  horses  became  frightened.  One 
Waller  was  the  section  foreman,  and  he  and  other  sec- 
tion men  were  there  when  the  steer  was  removed.  The 
steer,  when  found,  was  on  the  track,  and  had  to  be 


Digitized  by 


Google 


Jan.  1893]  Baxter  v.  C,  R.  I.  &  P.  R'y  Co.  493 

removed  for  the  passage  of  trains.  For  one  train  to 
pass,  Waller  and  the  others  pulled  its  head  back  from 
the  track,  and  held  it.  It  was  then  removed  from  the 
cattle  guard.  The  distance  from  the  cattle  guard  to 
the  place  where  the  steer  lay  was  between  twenty-two 
and  twenty-three  feet.  There  is  a  conflict  in  the  evi- 
dence as  to  who  caused  the  removal.  William  Wasson 
is  a  son  of  the  owner  of  the  steer,  and  he  was  present 
when  the  steer  was  removed.  The  steer  was  moved  by 
hitching  to  it  a  team  belonging  to  one  Mitcham.  There 
is  evidence  to  show  that  the  team  was  hitched  to-  the 
steer  while  it  was  on  the  cattle  guard,  and  that  it  was 
drawn  to  the  place  near  the  highway,  and  that  Mitcham 
drove  the  team,  and  he  was  not  an  employee  of  the 
company.  The  following  is  a  part  of  William  Wasson's 
testimony:  "Question.  You  may  state  whether  or  not 
the  section  foreman  requested  you  to  get  a  rope. 
Answer.  They  said  if  they  had  a  rope  they  would  haul 
it  off, — if  I  would  get  a  rope, — and  told  me  to  get  a 
rope,  and  I  got  it.  Q.  Did  they  use  the  rope  you  got 
in  hauling  the  steer  to  where  they  left  it?  A.  Yes,  sir, 
they  did."  It  does  not  appear  that  William  Wasson 
had  any  authority  whatever  in  regard  to  the  steer,  nor 
that  he  assumed  any.  Nor  was  there  any  person  pres- 
ent authorized  to  do  anything  with  the  steer,  except 
the  employees  of  the  company;  and,  conceding  their 
duty  to  have  been  limited  to  keeping  the  track  clear,  it 
follows  that,  in  removing  the  steer  from  the  track,  they 
must  remove  it  to  some  place.  After  the  team  was 
hitched  to  the  steer  to  remove  it,  it  was  killed  by  young 
Wasson, — as  he  claims,  at  the  suggestion  of  the  section 
boss;  but  we  think  that  a  matter  of  no  importance. 
The  steer  was  so  crippled  that  it  should  have  been 
killed.  From  the  very  nature  of  the  situation,  it  could 
not  be  supposed  that  the  carcass  would  be  left  as  a 
stench  beside  the  track.  *  The  situation  required  such  a 
disposition  as  would  avoid  a  public  nuisance,  and  there 
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is  testimony  tending  to  show  that  it  was  the  duty  of 
the  section  men  to  bury  the  steer;  and  it  was  after- 
wards buried  by  section  men,  but  not  those  present  at 
the  removal. 

There  is  some  contention  as  to  the  removal,  and  in 
this  respect  the  appellant  contends  that  the  section  men 
only  removed  the  steer  from  the  cattle  guard,  and  that 
the  further  removal  was  by  the  son  of  the  owner,  or  at 
least  not  by  the  employees  of  the  company;  and  there  is 
testimony  to  the  effect  that  when  the  steer  was  off  the 
cattle  guard  the  section  boss  said  to  William  Wasson: 
"  There  is  your  steer.     You  can  do  what  you   please 
with  him.-7     Neither  Wasson   nor  any  other  person 
present  was  authorized  to  relieve  the  company  of  the 
responsibility  for  a  proper  removal  of  the  steer.     Con- 
ceding that  it  could  have  turned  it  over  to  the  owner, 
and  thus  ended  its  responsibility  for  the  proper  care  of 
it,  it  could  not  end  its  responsibility  by  turning  it  over 
to,  or  permitting  those  who  were,   in   a  legal  sense, 
strangers,  to  take  charge  of  it  for  removal  to  a  proper 
place.     If  the  section  boss  had,  in  terms,  directed  the 
steer  to  be  left  where  it  was  left,  it  seems  to  us  no 
reasonable  doubt  coi\ld  be  entertained  of  the  liability 
of  the  company  for  resulting  damage, .  because  the 
entire  act  would  have  been  involved  in  that  of  remov- 
ing it  from  the  track,  and  the  law  would  not  permit  it 
to  be  done  in  such  a  manner  as  to  constitute  a  public 
nuisance.     No  more  will  the  law  permit  the  company 
to  escape  responsibility  by  permitting  others  to  do,  in 
■any  improper  manner,  what  it  should  have  done  in  a 
proper  manner.     All  that  was  done  was  under  the  eye 
of  the  employees  of  the  company,  upon  whom  devolved 
the  duty  of  a  proper  removal  and  disposition,  and  all 
that  was  done  was  designed  for  that  purpose.     We  may 
further  say  that,  while  the  fact  is  much  in  doubt,  there 
is  testimony  from  which  the  jury  could  have  found  that 
the  steer  was  placed  in  the  highway  by  the  direction  of 
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the  section  boss;   not,  perhaps,  in  terms,  but  under- 
standingly. 

IV.  Because  it  is  so  allied  to  the  foregoing  proposi- 
tion, and  is  involved  to  such  an  extent  in  its  discussion, 

4# . . .  we  here  notice  the  claim  of  the  appellant 

t3fity7o?slV-  that  the  section  boss  and  men,  in  placing 
vanrsacts.  ^e  steer  on  the  highway,  were  not  act- 
ing within  the  scope  of  their  employment.  In  remov- 
ing the  steer  from  the  track,  they  were  unmistakably 
acting  within  such  a  scope.  We  have  said,  and  we 
hold,  that  the  authority  to  remove  the  steer  from  the 
track  devolved  upon  the  employees  of  the  company  the 
duty  of  making  such  a  disposition  of  it  as  would  not 
constitute  a  public  nuisance.  Such  a  rule  is  demanded 
by  the  plainest  considerations  of  public  policy. 

It  appears  that  Waller  and  his  men  were  not 
employed  on  the  particular  section  where  the  steer  was 
found,  and  this  point  is  urged  as  against  their  authority. 
It  does,  however,  appear  that  it  was  their  duty  to  clear 
the  track  of  obstructions  at  that  point,  if  known  to 
them:  and  such  a  duty  would  carry  with  it  the  obliga- 
tions for  a  proper  discharge  of  it  as  to  the  public ;  at 
least,  so  far  as  not  to  create  a  nuisance.  No  limitation 
of  employment  would  be  available  to  the  company,  as 
against  such  a  rule.  We  are  referred  to  several  author- 
ities sustaining  the  rule  that,  beyond  the  [scope  of  their 
employment,  a  master  is  not  liable  for  the  torts  of  his 
servants,  and  the  rule  is  not  to  be  questioned.  In  this 
connection  the  appellant  quotes  from  Mali  v.  Lord,  39 
N.  Y.  381,  as  follows:  "It  can  not  be  presumed  that  a 
master,  by  intrusting  his  servant  with  his  property,  and 
conferring  power  upon  him  to  transact  his  business, 
thereby  authorizes  him  to  do  any  act  for  its  protection 
that  he  could  not  lawfully  do  himself,  if  present." 
Comment  upon  that  case  will  serve  to  show  a  distinction 
of  this  case  from  those  cited.  Emphasis  is  placed  in 
argument  upon  the  thought  that  the  master  will  not  be 
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presumed  to  have  authorized  an  act  in  the  discharge  of 
a  duty  by  a  servant  "that  he  could  not  lawfully  do  him- 
self, if  present.' '  The  rule  is  there  applied  to  this  case 
by  saying:  "Nor  could  the  defendant,  if  personally 
present,  have  lawfully  placed  the  steer  on  or  near  the 
highway,  and  thereby  created  a  nuisance.' '  In  the 
Mali  case  the  cause  of  action  was  a  willful  trespass, 
in  an  unlawful  search  of  a  person  by  employees 
in  the  defendant's  store,  to  discover  property  supposed 
to  be  concealed;  and  the  language  quoted  has  reference 
to  such  a  state  of  facts.  The  case  holds  that  such  acts, 
not  being  shown  to  have  been  authorized  by  the  mas- 
ter, will  not  be  presumed  to  have  been,  merely  by 
intrusting  the  servant  with  his  property,  where  the  act 
would  be  unlawful  for  the  master  himself/  Or  it  is 
perhaps  more  accurate  to  say  that  such  a  statement 
appears  by  way  of  argument  in  the  case.  In  the  Mali 
case  the  cause  of  action  was  for  willful  misconduct  in 
the  search  of  a  person  by  the  employees  of  the  defend- 
ant. This  case  does  not  involve  a  question  of  the 
willful  or  malicious  conduct  of  the  employees  of  the 
defendant  company,  but  the  negligent  discharge  of  a 
duty  to  which  they  were  assigned ;  and  the  question  of 
what  the  defendant  could  have  lawfully  done,  if 
present,  in  no  way  affects  its  liability.  It  authorized 
the  removal  of  the  steer.  The  act  of  removal 
necessarily  involved  a  discretion,  to  some  extent,  or  an 
exercise  of  judgment,  as  to  the  manner  of  removal,  on 
the  part  of  the  employees,  and  the  negligence  complained 
of  is  as  to  the  discharge  of  this  duty.  The  authorities 
cited  are  without  application.  It  maybe  further  stated 
that  the  rule  contended  for  is  not  in  harmony  with  that 
announced  in  McKinley  v.  C.  &  N.  W.  Railway  Co.,  44 
Iowa,  314,  which  has  since  been  followed  in  this  state. 
These  considerations  dispose  of  the  complaints  as 
to  the  fifth  instruction  given  by  the  court,  and  the 
refusal  to  give  the  fourth  and  fifth  instructions  asked. 
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V.     The  petition  shows,  by  way  of  damage,  that 
from  the  time  of  the  injury  plaintiff  "has  been  unable 
5.  personal  in-     'o  work."     On  the  trial,  after  other  testi- 
•ee^OT?'       mony  by  him  as  to  his  injuries,   and  the 
denoe.  work  he  has  done,  the  following  appears: 

"Question.  Have  you  been  laid  up,  Mr.  Baxter? 
Answer.  Not  a  day.  Q.  All  you  claim  is,  you  are  not 
able  to  do  as  much  work  as  you  did  before?  A.  No,  I 
have  not.  I  do  what  I  can."  The  plaintiff  was  after- 
wards recalled,  and  was  asked:  "Q.  What  is  your  time 
worth  a  day?"  This  was  objected  to  by  the  defendant 
because  incompetent,  immaterial,  and  irrelevant.  The 
objection  was  overruled,  and  the  defendant  excepted, 
and  the  witness  answered:  "I  think  it  would  be 
worth  one  dollar  per  day."  .It  is  urged  that,  as  the 
plaintiff  had  not  lost  a  day,  the  evidence  as  to  the  value 
of  his  time  per  day  furnished  an  improper  basis  to  esti- 
mate the  damage.  Evidence  in  the  case  enabled  the 
jury  to  estimate  approximately  the  aggregate  loss  of 
time  because  of  the  injury.  The  value  of  his  time  per 
day  would  enable  the  jury  to  measure  the  aggregate  of 
his  damage.     The  ruling  was  not  error. 

From  these  conclusions  the  judgment  should  be 

AFFIRMED. 


S.    P.  Scroggin,  Appellant,  v.  Rufus  Wood  et  ah, 

Appellees. 

1.  Sale  of  Stallion:  interpretation  op  contract.  A  stallion  five 
years  old  was  sold  with  a  warranty  that  he  would  prove  an  average 
breeder,  bat  it  was  agreed  that  he  should  not  be  regarded  as  fully 
tested  until  he  should  have  been  tried  two  years;   also  that  the  seller 
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should  not  be  responsible  on  account  of  disease  or  accident  to  the 
horse  after  leaving  his  stable.  Held,  that  if  the  horse  was  sound  when 
sold,  the  contract  imposed  upon  the  purchaser  the  risk  of  his  living 
for  the  two  years  required  to  make  the  test,  and  that,  since  the  horse 
died  in  a  little  more  than  four  months,  the  test  necessary  to  show 
a  breach  of  the  warranty  became  impossible,  and  no  liability  therefor 
could  be  asserted. 


— :    FRAUDULENT  REPRESENTATIONS:    SCIENTER.      One  who    Sell8  a 

stallion  upon  representations  that  he  is  sound  and  of  pure  Norman 
blood,  is  not  liable  for  such  representations,  though  false,  unless  he 
knows  at  the  time  that  they  are  false;  it  is  not  enough  that  he  does 
not  know  them  to  be  true. 


3. :    WRITTEN    contract:    false  representations:    evidence. 

It  is  not  the  law  of  this  state  that,  where  there  is  a  written  contract 
of  sale,  oral  testimony  is  not  admissible  to  prove  false  representations 
whereby  the  sale  was  consummated. 

4.  —  — :  fraudulent  representations:  evidence.  No  action  for 
fraud  can  be  maintained  upon  a  representation,  made  by  the  seller 
of  a  stallion,  that  he  will  not  produce  sorrel  colts,  as  it  is  necessarily 
a  mere  matter  of  opinion. 

Appeal  from    Adair   District    Court. — Hon.    A.    W. 
Wilkinson,  Judge. 

Tuesday,  January  31,  1893. 

Action  upon  a  promissoiy  note.  Trial  by  jury. 
There  was  a  verdict  and  judgment  for  the  defendants. 
The  plaintiff  appeals. — Reversed. 

Haddock  <&  Culver,  for  appellant. 

Grass  &  Storey,  for  appellees. 

Rothrock,  J. — I.  The  note  upon  which  the  suit 
was  brought  is  for  the  sum  of  five  hundred  and  sixty- 
i  SALEof*tai-  s*x  dollars  and  sixty-six  cents,  dated 
UStkuonof  April  5,  1888.  It  is  payable  to  the 
defendant  Eufus  Wood,  and  signed  by 
the  defendants  C.  Shirey  and  C.  A.  Snyder.  The  note 
was   indorsed  by  Wood  to  the  plaintiff.    It  is  not  a 
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negotiable  instrument,  and  Shirey  and  Snyder  made 
defense  thereto  the  same  as  if  there  had  been  no 
indorsement. 

The  facts  attending  the  execution  of  the  note  are 
as  follows:  Rufus  Wood  resides  at  Lexington,  in  the 
state  of  Illinois.  He  is  an  importer  and  breeder  of 
Norman  and  Clyde  horses.  The  defendants  Shirey  and 
Snyder  reside  at  Fontanelle,  in  Adair  county,  in  this 
state.  On  the  fifth  day  of  April,  1888,  they  went  to 
Lexington,  and  bought  a  stallion1  of  Wood,  for  which 
they  were  to  pay  the  sum  of  five  hundred  and  sixty-six 
dollars  and  sixty-six  cents  in  cash,  and  execute  two 
promissory  notes  for  five  hundred  and  sixty-six  dollars 
and  sixty-six  cents  each.  This  action  is  founded  upon  one 
of  said  notes.  There  was  a  written  agreement  between 
the  parties  to  the  transaction,  dated  on  the  day  that  the 
bargain  was  made.  There  is  some  correspondence 
between  the  parties,  which  shows  that  the  cash  pay- 
ment was  not  made  until  the  eighteenth  day  of  April, 
1888,  and  the  bill  of  sale  was  not  signed  until  after 
that  time.  The  stallion  was  actually  delivered  to 
Shirey  and  Snyder  on  the  fifth  day  of  April,  1888,  and 
was  at  once  shipped  to  Fontanelle.  #  The  details  of  the 
transaction  were  closed  up  by  correspondence  after  that 
time. 

The  defendants  set  up  two  defenses  against  the 
notes.  One  of  these  defenses  is  that  there  was  a  breach 
of  the  warranty  contained  in  the  bill  of  sale  or  written 
agreement.  That  part  of  the  written  agreement 
of  sale  which  contains  the  warranty  is  as  follows : 

"The  parties  of  the  first  part  [Wood]  assume  no' 
responsibility  on  account  of  disease  or  accident  to  said 
horse  after  leaving  their  stable,  but  agree  that  if,  with 
proper  treatment  and  handling,  said  horse  fails  to 
prove  an  average  breeder,  they  will  refund  the  money 
paid  for  said  horse,  provided  said  horse  is  returned  as 
sound,  and  in  as  good  condition,  as  when  sold  by  said 
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first  parties.  Said  horse  shall  not  be  considered  as 
having  been  fully  tested  until  he  shall  have  been  kept  by 
said  second  parties  two  years  from  the  beginning  of  the 
first  season  he  makes  after  this  date.  This  guaranty 
shall  be  binding  on  the  party  of  the  first  part  only  on 
express  condition  that  the  party  of  the  second  part 
strictly  complies  with  all  of  his  covenants  hereinafter 
made.  The  receipt  of  the  cash  payment  is  hereby 
acknowledged.  It  is  also  agreed  by  the  parties  of  the 
second  part  that  in  the  event  they  sell,  transfer,  or 
dispose  of  said  horse  without  the  written  consent  of 
said  first  party,  then  said  first  party  is  released  from 
all  guaranties. 

"Kufus  Wood, 
"C.  Shirey, 
"C.  A.  Snyder." 
This  was  a  warranty  that  the  horse  was  an  "aver- 
age breeder."  The  defendants,  by  their  answer,  claim 
that  the  animal  was  not  an  average  breeder ;  and  as 
evidence  of  that  fact  they  claim  that  from  the  day  the 
horse  arrived  at  Fontanelle  until  August  24,  1888,  the 
horse  served  one  hundred  and  thirteen  mares,  from 
which  service  there  were  but  twenty-nine  colts.  It  is 
claimed  that  this  is  not  a  compliance  with  the  warranty. 
There  is  great  conflict  in  the  evidence  as  to  whether  it 
was  proper  care  for  the  defendants  to  allow  a  stallion 
which  was  five  years  old  to  serve  one  hundred  and 
thirteen  mares  at  that  time,  and  whether  such  service 
was  so  excessive  as  to  reduce  the  number  of  colts 
below  the  average.  The  jury  found  that  the  horse  was 
not  an  average  breeder.  This  finding  was  based  upon 
the  service  of  the  horse  for  one  season.  He  died  on 
the  twenty-fourth  day  of  August,  1888.  He  was  kept 
at  serving  mares  until  the  day  before  he  died,  and  he 
ate  his  feed  the  night  before. 

It  will  be  observed  that  the  contract  of  sale  pro- 
vides that  "said  horse  shall  not  be  considered  as  having 
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been  fully  tested  until  he  shall  have  been  kept  by  said 
second  party  two  years  from  the  beginning  of  the  sea- 
son he  makes  after  this  date"  (April  5,  1888).  And 
there  is  the  further  provision:  "The  parties  of  the  first 
part  assume  no  responsibility  on  account  of  disease  or 
accident  to  said  horse  after  leaving  their  stable."  There 
is  some  contention  between  the  parties  as  to  what  this 
provision  of  the  contract  means.  It  evidently  means 
that,  if  the  horse  should  die  from  accident  or  disease 
after  he  was  delivered  to  the  defendants,  they  would 
be  liable  to  pay  the  price  agreed  upon,  unless  he 
was  not  an  "average  breeder."  But  the  question  on 
this  branch  of  the  case  is  whether  the  defendants  can  be 
allowed  to  set  up  the  breach  of  the  warranty,  because 
the  time  for  testing  the  breeding  qualities  of  the  horse 
had  not  elapsed  when  he  died.  There  is  evidence, 
and  it  is  quite  positively  asserted  by  a  number  of  wit- 
nesses, that  a  single  season  with  a  stallion  five  years 
old  is  not  at  all  a  satisfactory  test  of  his  breeding 
qualities.  Whether  this  be  true  or  not  was  not  at  all 
material.  The  parties  expressly  agreed  that  two  years 
should  be  allowed  for  testing  the  horse  as  a  breeder. 
Under  this  stipulation,  if  he  was  sound  when  sold,  the 
purchasers  took  the  risk  of  his  living  for  the  two  years 
required  to  make  the  test.  The  contract  will  bear  no 
other  construction.  Parties  must  abide  by  the  con- 
tracts they  make. 

II.     The  defense  of  fraud  is  founded  upon  certain 
representations    which    it  is  alleged  Wood   made  to 

2  .  fraada.     Shirey  and  Snyder.     These  alleged  repre- 

tatiow'sei?1'   sentations    are  stated  in  the  answer  as 
enter-'  follows:    ThAt    the    "said  Eufus  Wood 

falsely  and  fraudulently,  and  with  the  purpose  and 
intent  of  deceiving  the  defendants,  and  inducing  them 
to  buy  said  horse,  stated  to  them  that  said  horse  was  a 
pure-bred,  imported  Norman  horse;  that  said  horse 
would  get  no  sorrel  colts ;  and  that  he  was  in  every  way 
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» : 

a  sound,  healthy,  and  vigorous  horse;  that  said  horse 
was  in  perfect  condition,  sound  as  a  dollar,  and  with- 
out any  defect  of  any  kind."  These  allegations  are 
followed  by  proper  averments  of  the  falsity  of  the  rep- 
resentations, and  of  Wood's  knowledge  that  they  were 
false  when  he  made  them ;  and  by  an  amendment  to  the 
answer  defendants  claim  that  Wood  was  liable  for  the 
false  representations,  if  they  were  recklessly  made, 
without  knowing  them  to  be  true.  The  court  did  not 
adopt  this  view  of  the  law  of  fraud  by  false  representa- 
tion, but  charged  the  jury  that  the  guilty  knowledge  or 
scienter  must  be  shown.  This  was  correct,  and  has 
been  the  law  in  this  state,  in  actions  at  law,  since  the 
case  of  Holmes  v.  Clark,  10  Iowa,  423. 

III.  A  claim  is  made  by  counsel  for  the  appellant 
that,  as  there  was  a  written  contract  of  sale,  the  evi- 
dence as  to  fraudulent  representation  was 

<?"a?ae  n°t  admissible,   because  the  whole  con- 

ff<8£?SSi?~      tract  is  expressed  in  the  writing.     This  is 

not  the  law  in  this  state.     Nixon  v.  Carson, 

38  Iowa,  338;  Eohrbacher  v.  Ware,  37  Iowa,  85;  Mann 

v.  Taylor,  78  Iowa,  355. 

IV.  We  now  come  to  the  question  as  to  the 
materiality  of  these  representations.  It  is  a  funda- 
4  .  ffauda.     mental  principle  of  the  law  that  a  party 

!arVmsl:rlvie-n"  can  not  be  held  liable  in  fraud  for  making 
promises  that  he  does  not  perform,  or  for 
assurance  that  certain  events  will  transpire.  The  one 
is  a  mere  unperformed  promise,  and  the  other  mere 
matter  of  opinion.  Wood  was  not  liable  for  making 
the  representation  that  the  horse  would  not  produce 
sorrel  colts.  That  was  a  mere  matter  of  opinion,  of 
conjecture.  It  would  have  been  a  proper  subject  for  a 
warranty,  but  an  affirmation  of  that  kind  can  not  be 
held  to  be  an  actionable  false  representation.  The  rep- 
resentation that  the  animal  was  a  pure-bred,  imported 
Norman  horse,  was  actionable,  if  false,  and  known  to 
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be  false  by  Wood  when  he  made  it.  The  same  may  be 
said  of  the  representation  as  to  soundness  and  freedom 
from  disease.  The  evidence  as  to  whether  the  repre- 
sentations were  made  is  in  conflict,  but  the  jury  might 
well  have  found  with,  the  defendants  on  this  issue.  But 
there  is  not  one  word  of  competent  evidence  that  Wood 
knew  that  the  stallion  was  not  a  pure-bred,  imported 
Norman  horse.  It  is  conceded  that  he  was  imported 
into  this  country  about  six  months  before  the  contract 
of  sale  was  made ;  and  Wood  sold  him  to  the  defend- 
ants upon  a  pedigree,  and  there  is  no  evidence  that 
Wood  knew  that  the  pedigree  was  not  true.  And  the 
evidence  that  Wood  knew  that  the  horse  was  unsound 
was  based  upon  the  merest  conjecture.  It  appears  that 
he  died  of  some  disease  of  the  stomach.  Wood  testi- 
fied that  the  horse  ^as  sound  and  healthy,  so  far  as  he 
knew,  when  he  sold  him.  The  defendants  seek  to 
charge  Wood  with  knowledge  that  the  horse  was 
unsound  because  hewassoft,  and  had  little  endurance, 
when  he  was  purchased.  There  is  no  evidence  that  there 
was  anything  in  his  movements  and  actions  that  indi- 
cated that  he  was  unsound.  On  the  contrary  he  served 
mares  until  the  day  before  he  died,  and  sometimes  as 
often  as  twice  a  day,  and  he  ate  his  feed  the  evening 
before  he  died. 

There  is  one  circumstance  which  tends  very 
strongly  to  show  that  Wood  should  not  be  charged 
with  knowledge  that  the  horse  was  diseased.  It  is  the 
fact  that,  although  defendants  claim  that  the  horse 
exhibited  evidence  of  unsoundness  on  the  way  from 
Illinois  to  this  state,  yet  it  appears  that,  thirteen  days 
after  they  took  the  horse  into  their  possession,  they 
made  the  cash  payment  of  five  hundred  and  sixty-six 
dollars  and  sixty-six  cents.  This  fact  is  established 
beyond  all  question.  The  following  is  a  copy  of  a 
letter  written  by  the  defendants  to  Wood  on  the  eigh- 
teenth day  of  April,  1888: 
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"FONTANELLE,  IOWA.      4-18-1888. 

uRufus  Wood,  Esq.,  Lexington,  III. 

"Dear  Sir:  Inclosed  find  draft  for  $566.66,  less 
$25  freight,  cash  payment  on  stallion.  We  also  inclose 
bill  of  sale  for  you  to  sign  and  return  to  us,  and  on 
receipt  of  the  same  will  send  you  a  copy,  together  with 
the  notes/as  provided  for  in  the  inclosed  bill  of  sale.  By 
examining  the  one  you  sent  out  with  C.  A.  Snyder  for 
Shirey  to  sign,  you  will  observe  that  you  have  the  pay- 
ments wrong, — cash  payments  and  all.  Besides,  the 
bill  of  sale  you  sent  out  contains  several  provisions  that 
were  not  in  the  contract,  but  were  expressly  provided 
against  in  the  purchase.  The  inclosed  bill  of  sale  is 
written  to  comply  strictly  with  the  terms  of  the  con- 
tract, as  Mr.  Hulbert  says  it  was;  and  Mr.  Shirey 
refuses  to  sign  the  one  sent  out,  fo?  the  reasons  above 
stated,  C.  Shirey, 

"C.  A.  Snyder." 

And  the  correspondence  between  the  parties  was 
not  closed,  and  the  note  sent  to  Wood,  until  after  the 
first  day  of  May,  1888.  If  the  horse  had  any  disease  that 
was  open  to  observation,  it  surely  would  have  mani- 
fested itself  in  from  twenty  to  twenty-five  days  before 
the  sale  was  closed  by  the  giving  of  the  note.  The 
defendants  seek  to  charge  Wood  with  knowledge  of  the 
alleged  unsoundness  by  testifying  that  he  could  not 
have  owned  and  handled  the  horse  without  knowing 
that  he  was  unsound.  It  is  scarcely  necessary  to  say 
that  this  is  a  mere  conclusion  of  the  witnesses,  and  not 
competent  evidence. 

We  have  discussed  the  material  features  of  this 
appeal  in  a  general  way,  and  our  conclusion  is  that  the 
judgment  must  be  reversed,  because  there  was  no  evi- 
dence of  fraud,  and  for  the  further  reason  that  the  jury 
should  have  been  explicitly  charged  that  there  could  be 
no  breach  of  the  warranty,  because  the  time  for  testing 
the  quality  of  the  horse  as  a  breeder  had  not  elapsed. 

The  judgment  of  the  district  court  is  reversed. 


Digitized  by 


Google 


Jan.  1893]  Sutherland  v.  Insurance  Co. 


505 


Eliza  Sutherland,  Appellee,  v.  Standard  Life  and 
Accident  Insurance  Company,  Appellant. 

1.  Accident  Insurance:  compliance  with  conditions  of  policy: 
burden  op  proop.  In  an  action  upon  a  policy  of  accident  insurance 
which  contains  conditions,  the  violation  of  which  would  defeat  a 
recovery,  it  is  not  incumbent  upon  the  plaintiff  to  allege  and  prove 
compliance  with  such  conditions  on  his  part,  but  noncompliance  is 
a  matter  of  defense,  to  be  alleged  and  proved  by  the  defendant. 

2.  :  :  evidence.    The  assured  was  killed  by  falling  from 

a  street  oar,  and  the  defense  was  that  he  came  to  his  death  by  a 
violation  of  the  conditions  of  the  policy,  in  that  he  was  not  exercising 
due  care  for  his  personal  safety,  and  that  he  was  intoxicated.  The 
jury  having  found  specially  that  the  insured  was  not  intoxicated  at 
the  time  of  the  accident,  and  that  he  was  using  due  care,  and  the 
evidence  being  so  conflicting  that  a  disinterested  person  who  read 
the  testimony  might  have  doubts  as  to  the  fact,  held,  that  a  verdict 
for  the  plaintiff  would  not  be  disturbed  by  the  supreme  court.  Riding 
upon  tne  rear  platform  of  a  street  car  is  not  in  itself  such  a  want  of 
care  as  to  defeat  a  recovery  in  such  case. 

3.  :  :  .    In  such  case  a  physician,  who  testified  that 

he  had  seen  the  assured  at  the  hospital,  was  not  permitted  to  state 
whether  he  noticed  anything  about  his  breath  indicating  intoxication. 
Held,  that  this  was  not  error,  since  the  time  when  the  insured  was 
seen  was  not  shown ;  and  as  the  defendant  did  not  renew  the  question 
after  such  time  was  shown,  he  has  no  ground  for  complaint. 

4.  Verdict:  failure  to  answer  special  interrogatories:  effect.  A 
general  verdict  is  good,  even  though  special  interrogatories  are  not 
answered,  if  it  has  support  without  such  special  findings.  Accord- 
ingly, where  the  jury  reported  that  they  could  not  agree  upon  two  of 
the  special  interrogatories,  it  was  not  error  for  the  court  to  direct 
them,  if  possible,  to  agree  upon  the  others,  and  to  return  their,  find- 
ings with  the  general  verdict,  where  the  two  interrogatories  in  ques- 
tion did  not  relate  to  ultimate  facts,  and  no  possible  answers  to  them 
would  have  been  ground  for  setting  aside  the  general  verdict. 
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Appeal  from  Superior  Court  of  Council  Bluffs. — J.  E. 
McGee,  Judge. 

Tuesday,  January  31,  1893. 
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Action  on  an  accident  insurance  policy.     Judg- 
ment for  the  plaintiff,  and  the  defendant  appealed. — 

Affirmed. 

Ambrose    &   Daffie    and  E.   E.   Aylesworth,    for 

appellant. 

S.  B.  Snyder  and  J.  J.  Stewart,  for  appellee. 

Granger,  J. — The  plaintiff  is  the  beneficiary  of  an 
accident  policy  issued  by  the  defendant  company  to 
one  Richard  Miller.  In  November,  1889,  Miller  was 
killed  while  traveling  on  the  electric  motor  between 
Omaha  and  Council  Bluffs.  The  insurance  was 
"against  the  effect  of  injury  to  the  body  caused  by 
external  violent  and  accidental  means  within  the  mean- 
ing of  this  policy,  its  agreements  and  conditions  printed 
herein  or  on  the  back  hereof."  The  following  are 
some  of  the  conditions  of  the  policy:  "This  insurance 
does  not  cover  disappearance;  nor  any  injury  happen- 
ing to  the  insured  when  in  a  condition  of  insanity; 
nor  any  injury,  fatal  or  otherwise,  of  which  there  is  no 
visible  mark  upon  the  body;  nor  death  or  disablement 
happening  to  the  insured  while  intoxicated,  or  in 
consequence  of  his  having  been  under  the  influence  of 
any  narcotic  or  any  intoxicating  drink  whatever." 
"Suicide  or  self-inflicted  injury,  whether  felonious  or 
otherwise,  and  whether  the  insured  be  sane  or  insane 
dueling;  fighting;  wrestling;  unnecessary  lifting 
racing;  gymnastic  sports  (unless  solely  for  recreation) 
voluntary  over-exertion;  unnecessary  exposure  to 
danger,  unless  in  an  effort  to  save  a  human  life."  "It 
is  an  express  condition  of  this  policy  that  the  insured 
shall  at  all  times  use  care  and  diligence  for  his  per- 
sonal safety  and  protection." 

An  averment  of  the  petition  is  "that  on  the  ninth 
day  of  November,  1889,  the  said  Richard  Miller  was 
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run  over  by  an  electric  street-car  train,  and  thereby 
received  external  and  violent  injuries,  which  injuries 
within  a  few  hours  after  the  happening  thereof,  caused 
his  death.  The  answer  contains  the  following  defen- 
sive allegations:  u  Second.  That  in  violation  of  the 
rules  of  said  company,  and  against  the  protest  of  its 
employees  having  said  train  in  charge,  the  said  Richard 
Miller  persisted  in  riding  on  the  rear  platform  of  the 
front  car  of  said  motor  train,  and  in  climbing  on  and 
off  the  guards  around  the  same.  While  said  Miller  was 
so  upon  the  train  he  did  not  use  due  care  and  diligence 
for  his  personal  safety  and  protection,  and  that  said 
alleged  accident  was  caused  by  his  want  of  care  and 
diligence  for  his  personal  safety.  Third.  That  at  the 
time  of  said  alleged  injury  and  accident  the  said  Rich- 
ard Miller  was  intoxicated.  Fourth.  That  at  the  time 
of  the  said  alleged  accident  and  injury  the  said  Richard 
Miller  was  under  the  influence  of  intoxicating  drinks, 
and  that  said  alleged  accident  and  injury  was  in  conse- 
quence thereof.  Wherefore  the  defendant  demands 
judgment  for  costs.' ' 

I.  The  plaintiff,  to  establish  the  fact  that  the  death 
of  Miller  was  accidental  within  the  meaning  of  the 
i.  accident  policy,  made  no  proofs  to  show  that  he 
compiiuce  w^s  not  negligent,  or  to  negative  the 
^D^fpoVicy:  claim  that  he  was  intoxicated;  and  at 
proo?.no  the  close  of  the  plaintiff's  direct  evidence 
the  appellant  moved  the  court  to  direct  a  verdict  in  its 
favor,  because  there  was  no  proof  to  show  that  "Miller 
had  complied  or  was  complying  with  the  terms  and 
conditions  of  the  policy  as  set  forth  in  paragraphs  3 
and  5  attached  to  and  made  a  part  of  said  policy." 
They  are  the  paragraphs  set  out  above.  The  court 
refused  the  motion,  and  its  action  is  assigned  as  error. 
The  proposition  presents  the  question  whether  the 
plaintiff  in  such  a  case  must,  to  justify  a  recovery, 
make  such  proof,  or  are  they  matters  of  affirmative 
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defense.  As  applied  to  this  particular  case,  a  very 
conclusive  answer  is  that  no  such  proof  was  required 
of  the  plaintiff,  because  not  pleaded  by  her.  Certainly 
no  such  proofs  are  required  of  the  plaintiff  unless  they 
are  necessary  matters  of  averment,  and,  if  necessary, 
and  not  averred,  and  the  omission  is  passed  unchal- 
lenged by  demurrer,  the  averments  as  well  as  the 
proofs  are  waived.  Code,  section  2650.  The  effect  of 
a  motion  in  arrest  of  judgment  in  such  a  case  we  do 
not  determine.  By  taking  issue  upon  the  allegations 
of  the  petition  it  is  an  admission  that  they  constitute  a 
cause  of  action,  and  the  defendant  can  not  insist  that 
the  plaintiff  shall  prove  facts  outside  the  record  in 
order  to  make  out  his  cause  of  action.  Frentress  v. 
Ifobley,  10  Iowa,  450.  This  holding  has  been  many 
times  followed. 

It  will,  however,  be  well  for  us  to  consider  the 
question  upon  another  ground.  The  appellant  quotes 
from  Mr.  Bliss  on  Life  Insurance  (section  436),  to  the 
effect  that  an  accident  "is  an  unforeseen  event,  a  mis- 
fortune, and  also  such  as  is  not  the  result  of  negligence 
or  misconduct. "  It  is  then  urged  in  effect  that  there 
should  be  proof  to  show  that  the  death  was  "a  mis- 
fortune" "an  unforeseen  event,"  and  "was  not  the 
result  of  negligence  or  misconduct."  The  evidence 
clearly  justified  a  finding  that  the  death  was  a  mis- 
fortune and  an  unforeseen  event  in  such  a  sense  as  to 
show  that  it  was  accidental  within  the  meaning  of  the 
policy,  unless  the  fact  of  negligence  or  misconduct  was 
established  to  defeat  such  a  conclusion.  It  is  not  the 
duty  of  the  plaintiff  to  establish  such  facts.  Usually 
the  burden  of  showing  a  wrongful  act  is  with  the 
party  who  seeks  advantage  from  it.  In  Freeman  v. 
Travelers'  Insurance  Co.,  12  N.  E.  Rep.  (Mass.)  372,  it 
is  said:  "In  an  action  upon  a  policy  which  contains 
many  provisos  and  conditions  there  is  a  practical 
wisdom,  which  courts  have  recognized,  in  compelling 
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the  insurance  company  to  allege  and  prove  the  want  of 
compliance  with  any  particular  proviso  or  condition  on 
which  it  relies.  In  that  case  a  condition  of  the  policy 
was  that  the  assured  should  use  "all  due  diligence  for 
personal  safety  and  protection.' J  The  question  in  that 
case,  as  it  is  in  this,  was,  who  has  the  burden  of  prov- 
ing the  breach  of  such  a  condition.  It  was  held  to  be 
with  the  company,  and  many  cases  are  cited  in  support 
of  the  holding,  and,  among  others,  Peidmont  &  Arling- 
ton Life  Insurance  Co.  v.  Ewing,  92  U:  S.  377. 
CronkMtev.  Travelers7  Insurance  Co.,  43  N.  W.  Rep. 
(Wis.)  731,  is  a  case  much  like  this,  and  it  is  there  held 
that,  "if  anything  contained  in  the  provisos  will  defeat 
the  action,  it  is  a  matter  of  defense.' '  The  following 
are  additional  authorities  upon  the  question:  Coburn  v. 
Travelers9  Insurance  Co.,  13  N.  E.  Rep.  (Mass.)  604; 
Redman  v.  JEtna  Insurance  Co.,  49  Wis.  431,  4  N. 
W.  Rep.  591;  Newman  v.  Covenant  Mut.  Association, 
76  Iowa,  64.  Numerous  authorities  are  cited  on  the 
question  of  contributory  negligence  in  actions  where  a 
recovery  is  sought  because  of  negligence,  but  they  are 
not  applicable  to  this  case. 

II.  The  assured  came  to  his  death  by  falling  from 
the  platform  of  the  street  car  and  the  train  passing 

2  . .        over  him.     He  was  a  dining-car  waiter  in 

'evidence!  the  employ  of  the  Chicago  &  North- 
western Railway  Company,  and  was  on  his  way  from 
Omaha  to  Council  Bluffs,  to  take  his  train,  when  he 
was  killed.  He  was  riding  on  the  platform  of  the  car, 
and  there  is  testimony  tending  to  show  that  he  was 
intoxicated,  and  that  he  did  not  use  due  care  and  dili- 
gence for  his  personal  safety,  and  it  is  contended  that 
the  state  of  the  evidence  is  such  as  to  justify  a  reversal. 
The  jury,  upon  interrogatories  submitted  by  the 
defendant,  found  specially  that  Miller  was  not,  "just 
prior  to  and  at  the  time  he  received  his  injuries, " 
intoxicated,  and  that  his  injuries  were  not  received 
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"in  consequence  of  his  having  been  under  the  influence 
of  intoxicating  drink. "  It  also  found  that  at  the  time 
of  the  injury  he  was  "using  due  care  and  diligence  for 
his  personal  safety  and  protection."  As  to  the  intoxi- 
cation of  Miller,  the  evidence  is  plainly  conflicting, 
and  this  is  not  denied;  but  it  is  said  that  it  over- 
whelmingly preponderates  in  favor  of  the  appellant. 
The  evidence  consists  entirely  of  the  observations  of 
witnesses  who  saw  him  before  and  after  the  accident, 
and,  without  expressing  our  views  as  to  a  mere  pre- 
ponderance, we  have  no  hesitancy  in  saying  that  a 
disinterested  person  who  reads  the  testimony  will  have 
doubts  as  to  the  fact,  and  under  such  a  state  of  the 
evidence  the  question  is  clearly  one  for  the  jury.  The 
witnesses  for  the  defense  on  the  question  of  intoxica- 
tion stated  particular  facts  as  indicating  such  a  condi- 
tion, as  that  he  spit  or  slobbered  on  his  clothes;  that 
he  was  "fooling"  with  an  employee  of  the  motor  com- 
pany on  the  train  in  an  unusual  manner,  etc.  It  is  in 
evidence  that  he  was  a  veiy  lively  person,  and  "a  great 
one  to  be  cutting  up."  One  witness  for  the  defendant 
says:  "It  was  from  his  cutting  up  that  I  concluded 
that  he  probably  had  a  drink  or  something  of  that 
kind."  Those  who  were  near  him  after  the  injury 
testify  that  they  saw  nothing  to  indicate  that  he  was 
intoxicated;  that  they  were  close  over  him,  and  did 
not  smell  liquor  on  his  breath,  as  they  likely  would 
have  done  if  he  had  been  as  drunk  as  by  some  he  was 
represented  to  be.  It  is  enough  to  say  that  the 
evidence  is  too  conflicting  on  this  point  for  us  to 
interfere. 

The  same  is  also  true  as  to  his  using  due  care  for 
his  safety.  It  is  true  that  he  was  on  the  rear  platform 
of  the  front  car,  but  we  do  not  regard  that,  by  itself, 
as  showing  a  want  of  care  such  as  to  defeat  a  recovery. 
While  on  the  platform,  he  was,  a  part  of  the  time  at 
least,  holding  to  the  railing,  and  some  four  others  were 
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there  with  him.  That  such  a  position  is  not,  of  itself, 
negligence,  see  Nolan  v.  Brooklyn  City  &  N.  E*y  Co.,  87 
N.  Y.  63,  where  it  is  said,  speaking  of  authorities  cited 
to  sustain  a  contrary  rule:  "In  all  these  cases  there 
was  some  element  warranting  an  inference  of  negli- 
gence beyond  and  outside  of  riding  on  the  front  plat- 
form. These  authorities  do  not  establish  the  doctrine 
asserted;  on  the  contrary,  the  rule  is  settled  that,  inde- 
pendent of  the  mdndate  of  the  statute,  which  we  have 
seen  has  no  application  here,  it  is  not,  even  in  the  case 
of  steam  cars,  negligence  per  se  for  a  passenger  to  stand 
on  the  front  platform  of  a  moving  car."  Several 
authorities  are  cited  in  support  of  the  rule.  We  are 
referred  by  appellant  to  Bon  v.  Bail  way  Passenger 
Assurance  Co.,  56  Iowa,  667.  It  will  be  seen  by 
reference  to  the  case  that  the  facts  are  different.  In 
that  case  the  person  injured  stood  on  the  steps  of  the 
platform.  The  policy  required  that  he  should  observe 
the  rules  and  regulations  of  common  carriers  when 
riding.  It  was  a  regulation  of  the  railway  company  on 
whose  line  he  was  riding  that  passengers  should  not 
stand  on  the  platform,  and  the  opinion  gives  promi- 
nence to  that  fact.  The  case  does  not  hold  that  the 
mere  fact  of  standing  on  the  platform  would  defeat  a 
recovery.  If  the  authorities  can  be  said  to  be  in  con- 
flict, the  weight  is  largely  with  the  rule  that  the  ques- 
tion of  due  care  is  one  for  the  jury  under  the  circum- 
stances of  this  case. 

III.  One  Dr.  Green  was  a  witness  for  the  defendant, 
and  testified  that  he  saw  Miller  at  the  hospital.     He 

t .         was    then  asked  what  he  noticed   with 

— •  reference  to  his  breath,  and  for  his  judg- 

ment as  to  his  being  intoxicated.  Objections  to  the 
questions  were  sustained.  He  then  testified  that  he 
was  at  the  hospital  about  the  time  Miller  arrived,  or 
a  little  before.  He  was  then  again  asked  if  he  noticed 
anything  in  reference  to  Miller's  breath,  and  a  like 
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objection  was  sustained.  He  then  said:  "I  saw  him 
late  in  the  afternoon;  probably  about  5  o'clock." 
There  appears  to  be  no  error  in  the  rulings.  It  will  be 
observed  that,  without  the  last  statement,  when  the 
time  of  seeing  Miller  was  fixed,  there  was  nothing  to 
show  when  the  doctor  saw  him,  so  that  the  court  could 
see  that  the  testimony  was  proper.  After  he  fixed  the 
time,  so  that  the  relevancy  of  the  testimony  could  be 
known,  there  was  no  effort  to  obtain  it.  The  rulings, 
when  made,  were  correct.  It  is  likely  that  when  the 
doctor  fixed  the  time  of  seeing  Miller,  it  was  thought  to 
be  too  remote  from  the  time  of  the  accident  to  render 
the  testimony  proper. 

IV.  Aside  from  the  interrogatories  to  which  we 
have  referred,  upon  which  the  jury  found  specially,  as 
4.  VBRDicr:faii-  to  intoxication  and  due  care,  two  others 
SpSoi°ann8tIp.P  were  submitted  at  the  instance  of  the 
SEct?*16*8  defendant,  as  follows:  "Interrogatory  1. 
Did  the  insured,  Richard  Miller,  neglect  and  refuse  to 
go  from  the  platform  of  the  motor  inside  the  motor 
when  requested  and  directed  by  the  conductor  having 
the  said  motor  train  in  charge,  and  did  said  Richard 
Miller  shortly  afterwards  fall  from  said  platform,  and 
receive  fatal  injuries!"  "Interrogatory  5.  Was  the 
insured,  Richard  Miller,  warned  of  his  danger  by  an 
employee  of  the  company  upon  whose  car  he  was  riding, 
just  prior  to  his  receiving  the  injuries  from  which  he 
afterwards  died!"  After  some  deliberation,  the  jury 
came  into  court,  and  stated  that  it  could  not  agree 
upon  interrogatories  1  and  5.  The  court  against  the 
objections  of  the  defendant,  then  instructed  that  if  it 
could  not  agree  as  to  numbers  1  and  5,  but  could  as  to 
the  others,  to  do  so,  and  return  the  findings  with  the 
general  verdict.  Of  this  action  complaint  is  made,  and 
we  are  referred  to  Darling  v.  West,  51  Iowa,  259.  It 
will  be  seen  by  reference  to  that  case,  that  a  general 
verdict  could  not  be  reached  properly  without  reaching 


Digitized  by 


Google 


Jan.  1893]  Whited  v.  Peakson.  513 

a  conclusion  upon  the  questions  not  answered,  and  it 
is  so  stated  in  the  opinion.  The  record  demonstrated 
that  the  general  verdict  had  not  the  necessary  findings 
of  fact  for  its  support.  That  is  not  true  in  the  case  at 
bar.  The  facts  sought  by  the  questions  1  and  5  are 
not  ultimate  facts.  They  are  minor  facts  as  evidence, 
to  show  other  facts  that  are  ultimate  and  essential  to 
the  determination  of  the  case.  The  verdict  has  sup- 
port without  these  findings.  If  both  questions  had 
been  answered  in  the  affirmative,  with  the  verdict  as 
returned,  we  could  not  disturb  it.  Garretty  v.  Brazell, 
34  Iowa,  100,  The  failure  of  the  jury  to  return  a 
special  finding  will  not  necessitate  a  reversal,  unless, 
because  of  the  failure,  it  is  manifest  from  the  record 
that  the  jury  has  not  found  the  necessary  facts  to 
authorize  its  general  verdict.  Bively  v.  City  of  Cedar 
Falls,  27  Iowa,  227;  Hatfield  v.  Lockwood,  18  Iowa, 
296;  Hardin  v.  Branner,  25  Iowa,  364. 

The  other  questions  presented  are  so  related  to 
those  we  have  considered  that  a  further  notice  of  them 
is  unnecessary.     The  judgment  is  affibmed. 


In  be  Estate  of  L.  Whited,  Deceased ;  W.  W.  Whited.      i  w  mj 

$90    4ov 

Executor,  Appellee,  v.  John  S.  Peabson  jTriiai 

etal,  Appellants.  ,-g-gj 

•115  306 

1.  Estates  of  Decedents:  rights  op  widow:  homestead:  election  J2-  ?JJ[ 
to  take  under  will.  Where  a  will  gave  to  a  widow  the  homestead  126  45i| 
for  life  in  lieu  of  dower,  and  she  continued  to  occupy  the  same  for 
ten  days  after  her  husband's  death,  when  she  took  up  her  abode  at 
another  place,  leaving  a  part  of  her  household  goods  in  a  part  of  the 
house,  and  renting  the  other  part  to  a  tenant  for  six  months,  with  the 
privilege  to  the  tenant  to  further  occupy  the  house  if  she  did  not  want 
it  then,  but,  although  she  expressed  herself  as  intending  to  make  the 
homestead  her  home,  she  never  elected  in  the  manner  prescribed  by 
statute  to  take  under  the  will,  nor  made  application  for  her  distribu- 
tive share,  and  died  about  five  months  after  the  death  of  her  husband, 
"held,  that  the  acts  of  the  widow  did  not  amount  to  an  election  to  take 
the  liomeste  id  under  the  will  in  lieu  of  her  distributive  share. 
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2.   :  :  :  .     The  widow  having  died  pending 

her  right  to  make  an  election,  and  never  having  been  notified  to  make 
the  same  under  section  2452  of  the  Code,  and  having  never  placed  of 
record  her  consent  to  take  under  the  will,  held,  that  the  estate  of  the 
widow  was  entitled  to  one-third  of  the  real  estate  of  her  deceased 
husband. 

Appeal  from  Cass  District  Court. — Hon.  N.  W.  Macy, 

Judge. 

Wednesday,  February  1,  1893. 

L.  Whited  died  testate  in  April,  1889,  leaving 
Mary  A.  Whited  as  his  widow.  The  following  are  the 
provisions  of  his  will  in  her  favor: 

" Second.  I  do  hereby  grant  and  bequeath  the 
house  and  lot  in  Atlantic,  Iowa,  on  which  we  now  live, 

being  lot ,  in  block  ,  in  the  city  of  Atlantic, 

Cass  county,  Iowa,  to  my  beloved  wife,  Martha  A. 
Whited,  during  her  lifetime,  with  the  further  right,  if 
she  may  so  desire,  to  sell  and  convey  it,  and,  if  it  be 
necessary  for  her  support  at  any  time,  she  may  use  the 
proceeds  thereof,  or  so  much  as  she  may  need  for  that 
purpose,  and  the  balance,  whether  in  money  or  other 
property,  at  her  death,  shall  go  to  my  children  in  equal 
shares.  She,  my  said  wife,  to  have  in  her  own  right, 
and  for  her  own  use,  all  household  furniture,  and  one 
cow,  two  shoats  and  one  horse  (the  gray  mare),  now 
owned  by  me.  I  further  direct  my  said  executor  to 
sell  all  the  balance  of  my  real  estate  and  personal  prop- 
erty at  private  sale,  on  the  most  advantageous  terms  he 
can  procure,  and  as  soon  as  he  may  be  able  to  do  so  on 
fair  terms ;  and  he  is  hereby  empowered  to  make  con- 
veyance of  the  same.  He  shall  collect  all  debts  due 
me,  and  discharge  all  just  claims  against  my  estate, 
and  the  balance  of  my  said  estate  shall  be  disposed  of 
as  follows:  The  rent  of  my  farm,  until  sold,  shall  be 
paid  over  to  my  wife  for  her  support  and  use;  my  said 
wife,  Martha  A.  Whited,  to  have  in  her  own  right  one- 
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third  of  the  proceeds  from  sale  of  my  said  real  estate 
ordered  sold  as  aforesaid;  these  devises  to  my  said 
wife  being  in  lieu  of  dower  in  my  estate  under  the  law, 
and  not  in  addition  thereto.  The  balance  of  said  pro- 
ceeds of  sale,  together  with  any  balance  there  may  be 
from  personal  effects,  after  paying  debts  therefrom, 
shall  be  disposed  of  as  follows,  together  with  the  sums 
hereinafter  directed  to  be  deducted  from  the  share  of 
same,  to  wit.,;  The  further  provisions  of  his  will  are 
in  favor  of  his  children,  of  whom  the  plaintiff  executor 
is  one. 

In  September,  1889,  Mary  A.  Whited  died,  and 
the  defendants,  five  in  number,  are  children  by  a  former 
husband,  except  one  Sidney  Whited,  who  was  a  daugh- 
ter of  the  testator  and  Mary  A.  Whited.  The  house 
and  lot  devised  by  the  will  to  the  widow  was  the  home- 
stead of  L.  Whited  and  wife  at  his  death.  After  the 
death  of  L.  Whited  the  widow  continued  to  occupy  it 
for  about  ten  days,  when  she  went  to  the  farm  men- 
tioned in  the  will,  which  was  rented  to  a  son  of  L. 
Whited,  and  occupied  a  part  of  the  house  thereon  until 
her  death.  The  widow  made  no  election  to  take  under 
the  will,  nor  was  a  distributive  share  of  the  real  estate 
admeasured  to  her;  and,  because  of  adverse  claims  of 
the  respective  heirs,  the  executor  instituted  this  pro- 
ceeding, based  upon  his  report  as  to  the  facts,  saying 
that  i  'since  her  death  the  question  'How  shall  the  estate 
be  executed'  has  arisen,  so  far  as  the  rights  of  the 
widow  and  her  heirs  are  concerned.' '  The  executor 
then  "asks  the  court  to  order  distribution  of  said  estate 
in  accordance  with  the  terms  of  said  will,  and  the  pro- 
visions of  the  law  as  applicable  since  the  death  of  the 
widow." 

The  defendants,  by  answer,  say  that  the  widow 
abandoned  the  homestead;  that  she  frequently  said 
she  would  abide  by  the  will,  and  that  such  was  her 
intention  to  the  time  of  her  death ;    and  that,  before 
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she  had  time  to  have  entered  in  court  her  election  to 
take  under  the  will  she  sickened  and  died.  They  claim 
either  what  the  widow  would  have  been  entitled  to 
under  the  will,  or  one-third  of  the  real  estate  as  her 
distributive  share  under  the  law.  The  district  court 
denied  to  them  either,  holding  that  the  widow's  right 
was  limited,  under  the  facts,  to  a  homestead  right  in 
the  real  estate  by  her  failure  to  elect  to  take  her  share 
under  the  will,  and  by  her  failure  to  have  her  share 
set  apart  to  her,  as  provided  by  law,  during  her  life- 
time. From  this  order  the  defendants  appealed. — 
Reversed. 

Willard  <&  Willard,  for  appellants. 

H.  G.  Curtis,  for  appellee. 

Granger,  J. — I.  We  are  first  to  determine  if  the 
widow,  by  her  acts,  is  limited  to  a  homestead  right 
*•  JecedSte:  *n  ^e  rea*  estate  ot  her  husband.  At  the 
w&ow:of  outset  it  will  be  well  to  have  clearly  in  mind 
ei°ecteion?o:  her  rights  atliis  death.  They  were:  First, 
take  under  ^e  homestead  right.  If  she  accepted  this, 
she  could  claim  neither  of  the  others.  Second,  a  dis- 
tributive share  under  the  law, — one-third  in  fee.  This 
she  could  take  without  the  homestead  right,  but  it 
might  include,  or  be,  the  homestead.  Code,  sectiou 
2441.  Third,  the  benefits  conferred  by  the  will.  Un- 
less she  has  elected  to  take  the  homestead  right  or  the 
benefit  of  the  will  in  her  favor,  she  is  entitled  to  the 
distributive  share.  No  form  of  election  is  prescribed 
by  the  law  for  the  homestead,  and  such  an  election 
may  be  judged  from  the  acts  or  declarations  of  the 
widow. 

For  the  present,  at  least,  let  us  limit  our  consider- 
ation to  the  question  whether  there  has  been  such  a 
homestead  election  as  to  defeat  a  distributive  share  in 
behalf  of  the  widow,  without  reference  to  the  provisions 
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of  the  will,  for  such  a  share  is  an  alternative  right  con- 
tended for  by  the  defendant.  Let  us  inquire  what  the 
rights  of  the  widow  were  as  to  the  homestead  occu- 
pancy, without  its  amounting  to  an  election,  so  as  to 
defeat  her  right  to  the  distributive  share.  The  facts 
upon  which  her  election  to  take  the  homestead  is 
claimed  are  her  occupancy  for  about  ten  days  after  the 
death  of  her  husband,  leaving  a  part  of  her  household 
goods  in  a  part  of  the  house,  renting  the  balance  of  the 
house  till  November  1  of  that  year,  with  a  privilege 
to  the  tenant  to  further  occupy  it  if  she  did  not  want  it 
then,  and  some  statements  that  she  intended  to  live 
and  make  her  home  in  the  house  at  Atlantic.  These 
statements  appear  to  have  been  made  rather  in  refer- 
ence to  occupancy  under  the  will  than  under  the  home- 
stead right,  for  the  witness,  speaking  of  the  widow's 
having  read  the  will,  and  of  her  statements,  said:  "The 
way  we  came  to  talk  about  it,  they  were  all  talking 
about  it;  there  were  several  of  them  there.  She  said 
she  guessed  it  was  all  right  if  father  made  it  that  way." 
There  is  no  claim  that  she  ever  expressed  herself  as 
intending  to  take  the  homestead  right  as  her  interest 
in  the  real  estate. 

Code,  section  2008,  provides  that  "setting  off  of 
the  distributive  share  of  the  wife  in  the  real  estate  of 
her  husband  shall  be  a  disposal  of  the  homestead."  In 
Burdick  v.  Kent,  52  Iowa,  583,  it  is  held  that  the  wife 
is  entitled  to  occupy  the  homestead  even  after  she  has 
filed  her  application  to  have  her  distributive  share  set 
off  to  her;  that  the  election  to  take  the  distributive 
share  does  not  defeat  the  right  of  homestead  occupancy, 
but  that  it  continues  until  the  distributive  share  is  set 
off,  following  the  language  of  the  statute  that  "the 
setting  off  *  *  *  shall  be  a  disposal  of  the  home- 
stead." Hence  the  mere  fact  of  occupancy  of  the 
homestead  could  not  defeat  the  widow's  right  to  her 
distributive  share.     See  also  Darrah  v.  Cunningham,  72 
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Iowa,  123.  This  seems  decisive  of  the  point  under 
consideration.  Until  the  homestead  is  disposed  of,  the 
widow  may'continue  to  occupy  it.  Code,  section  2007. 
At  the  time  of  Mrs.  Whited's  death,  the  homestead  had 
not  been  disposed  of,  nor  had  she  elected  to  accept  it. 
We  are  cited  to  no  case  not  in  harmony  with  this  view. 
See  Egbert  v.  Egbert,  85  Iowa,  525. 

II.  Having  determined  that  the  widow's  rights 
are  not  limited  to  a  mere  homestead  right  under  the 
2  — •.  — :       issues,   we  should  settle  the  point  as  to 

':  ~ "9  whether  her  rights  are  those  under  the  will 
or  a  distributive  share ;  and  in  this  respect  we  experience 
no  difficulty.  She  had  never  been  notified  to  make  an 
election  under  the  provisions  of  Code,  section  2452,  nor 
had  she  ever  placed  of  record  her  consent  to  take  under 
the  will.  The  section  is  as  follows:  "The  widow's 
share  can  not  be  affected  by  any  will  of  her  husband, 
unless  she  consents  thereto  within  six  months  after 
notice  to  her  of  the  provisions  of  the  will  by  the  other 
parties  interested  in  the  estate,  which  consent  shall  be 
entered  on  the  proper  records  of  the  district  court." 
There  are  some  cases  in  which  a  consent  to  take  under 
the  will  has  been  adjudged,  but  in  no  case  has  it  been 
done  where  there  was  not  something  of  record  on 
which  to  base  such  a  conclusion.  In  this  case  there  is 
nothing  of  record.  The  claim  of  election  is  based  on 
her  acts  and  statements.  If  she  were  alive,  they  would 
not  defeat  her  right  to  a  distributive  share.  She  died 
pending  her  right  to  make  her  election,  without  which 
the  law  fixes  her  proportion  of  the  estate. 

These  conclusions  require  an  order  to  the  executor 
to  make  distribution  of  the  estate  on  the  basis  that  the 
estate  of  the  widow  is  entitled  to  one-third  of  the  real 
estate  of  her  deceased  husband,  and  the  cause  is  re- 
manded to  the  district  court,  where  such  an  order  will 
be  entered.    Reversed. 
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Souster,  Cabeen   &   Humbert,  Appellees,  v.  Isaac 
Black,  Appellant. 

Evidence:  taken  subject  to  objection:  practice.  Where,  upon 
trial  to  the  court,  certain  evidence  is  admitted  subject  to  an  objec- 
tion, and  the  objector  does  not  except,  and  no  other  action  is  had 
upon  the  point,  the  objection  is  waived,  and  can  not  be  renewed  in 
the  supreme  court. 

Appeal  from   Louisa   District    Court. — Hon.    W.   R. 
Lewis,  Judge. 

Wednesday,  February  1, 1893. 

Action  for  the  recovery  of  specific  personal  prop- 
erty. Judgment  for  the  plaintiffs,  and  the  defendant 
appeals. — Affirmed. 

Fred  Courts,  Jr.,  and  L.  A.  Reiley,  for  appellant. 

E.  W.  Tatlock,  for  appellees. 

Granger,  J. — The  property  in  controversy  is 
thirty-five  acres  of  standing  corn,  the  plaintiff  firm 
claiming  it  by  virtue  of  a  chattel  mortgage  made  by 
one  William  Bell,  who  was  the  owner.  The  defend- 
ant's claim  is  based  upon  an  execution  levy  at  the 
instance  of  Pritz  &  Adelsdorf,  who  are  judgment 
creditors  of  Bell.  In  the  district  court  the  cause  was 
tried  without  a  jury,  and  when  the  plaintiff  offered  in 
evidence  its  mortgage,  it  was  objected  to  on  the  ground 
that,  because  of  a  defective  acknowledgment,  the 
record  thereof  did  not  impart  constructive  notice.  It 
is  not  necessary  that  we  should  consider  the  sufficiency 
of  the  acknowledgment.  The  mortgage  was  "admitted 
subject  to  objection."     To  the  ruling  no  exception  was 
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taken,  without  which  this  court  can  not  review  the 
action  of  the  district  court.  No  other  action  seems  to 
have  been  taken  on  the  objection  during  the  progress 
of  the  trial.  The  exception  must  be  taken  at  the  time 
of  the  decision.  Code,  section  2831 ;  Nagel  v.  Guittar, 
62  Iowa,  510.  With  the  mortgage  in  evidence,  the 
testimony  is  such  that  the  court  could  well  find  for  the 
plaintiff  as  to  the  right  of  possession. 

The  district  court  gave  judgment  for  the  plaintiff 
for  ten  dollars  as  damages  for  wrongful  detention  of 
the  property.  It  is  urged  that  there  is  no  evidence 
whatever  to  support  the  judgment  for  damages.  The 
amount  of  the  judgment  for  damages  is  little  more 
than  nominal,  and  could  very  properly  be  found  from 
the  facts  of  the  case,  without  testimony  directed 
especially  thereto.     The  judgment  is  affirmed. 


S  !?    Gk  W.   Shellhammer,  Appellant,  v.  N.  N.  Jones  et 
UTSI  al. ,  Appellees. 

_w    535j 

126  600|       l.  Chattel  Mortgages :  sufficiency  of  description.    Where  the  de- 
~87  520  8cription  of  property  in  a  chattel  mortgage  was,    "One  bay  stallion 

ei3l  2J9  with  small  white  star  in  forehead,  two  years  old,  past;  one  chestnut 

sorrel  stallion  with  white  tail  and  mane,  with  small  white  star  in 
forehead,  seven  years  old,"  and  the  instrument  described  the  mort- 
gagor as  a  resident  of  P.  county,  and  had  a  provision  against  remov- 
ing the  property  from  that  county,  but  stipulated  that,  in  case  of  a 
foreclosure,  the  sale  should  be  at  a  place  named  in  C.  county;  and  it 
also  contained  a  statement  that  the  mortgagor  was  the  owner  of  the 
property ;  and  it  appeared  that  the  property  was  on  the  farm  of  the 
mortgagor,  in  P.  county,  and  was  the  only  property  he  had  answering 
to  said  description,  held,  that  the  description  was  sufficient  to  make 
the  record  of  the  mortgage  constructive  notice  to  subsequent  pur- 
chasers. 

2.  Livery  Stable  Keeper:  ken:  waiver:  revival.  Where  one 
who  had  the  possession  of  certain  horses  had  them  kept  in  a  livery 
stable  and  was  indebted  for  their  keeping  when  taken  away  by  a 
mortgagee,  by  virtue  of  his  mortgage,  but  the  mortgagee  did  not  then 
pay  the  stable  keeper,  nor  take  an  assignment  of  his  claim  and  lien, 
held,  that  the  lien  was  waived,  and  that  it  was  not  revived  by  the 
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subsequent  payment  by  the  mortgagee,  of  the  amount  due  the  keeper, 
and  the  assignment  of  the  lien  to  him,  it  not  appearing  that  the 
assignment  was  executed  pursuant  to  any  agreement  made  when  the 
horses  were  taken  away. 

Appeal  from  Oass  District  Court. — Hon.  N.  W.  Maoy, 

Judge. 

Wednesday,  February  1,  1893. 

Action  at  law  to  recover  the  possession  of  specific 
personal  property.  There  was  a  trial  by  the  court, 
without  the  aid  of  a  jury,  and  a  judgment  in  favor  of 
the  defendants.     The  plaintiff  appeals. — Reversed. 

Willard  &  Willard,  for  appellant. 

De  Lano  &  Meredith,  for  appellees. 

Robinson,  C.  J. — l*he plaintiff  claims  to  be  the  abso- 
lute and  unqualified  owner  of  two  stallions  which  con- 
stitute the  property  in  controversy,  by  virtue  of  a 
purchase  thereof  made  under  the  foreclosure  of  a  chattel 
mortgage  given  thereon  by  W.  8.  Cloak.  The  defend- 
ants claim  a  right  to  the  possession  of  the  property  by 
virtue  of  a  second  mortgage,  executed  by  Cloak,  and 
also  by  virtue  of  a  lien  to  them  assigned,  which  was 
acquired  by  a  keeper  of  a  feed  and  livery  stable.  The 
district  court  found  that  the  defendant,  J.  B.  McCoy,  was 
entitled  to  the  possession  of  the  property,  and  rendered 
judgment  against  the  plaintiff  for  costs. 

I.  The  mortgage  under  which  plaintiff  claims  was 

i.  CHATTiamort-  executed  to   George  McLennan    on    the 

3£Sr:  o8fuffl"     twenty-third  day  of  October,  1885,  and 

description.        wag    duly    recorded    on    the    next  day        jt 

was  assigned  to  the  plaintiff,  and  m  January,  1890,  was 
foreclosed  by  notice  and  sale,  and  the  stallions  were 
purchased  by  the  plaintiff.  The  mortgage  under  which 
the  defendants  claim  was  executed  on  the  twenty-fifth  day 
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of  July,  1888,  to  J.  H.  Henry;  was  recorded  on  the 
twenty-sixth  day  of  July,  1889 ;  and  was  assigned  to  J. 
B.  McCoy  in  September  of  that  year.  It  purported  to 
be  a  first  lien  upon  the  property  in  controversy,  and 
the  defendants  claim  that  McCoy  purchased  it  without 
any  knowledge  of  the  McLennan  mortgage.  The 
defendant,  Jones,  took  possession  of  the  property,  as 
agent  of  McCoy,  and  does  not  claim  any  personal 
interest  therein. 

The  first  question  we  are  required  to  determine  is 
whether  the  description  of  the  property  contained  in  the 
McLennan  mortgage  was  sufficient  to  make  the  record 
thereof  constructive  notice  to  subsequent  purchasers  of 
the  existence  of  the  mortgage.  The  description  is 
as  follows:  "One  bay  stallion  with  small  white  star  in 
forehead,  two  years  old,  past."  "One  chestnut  sorrel 
stallion  with  white  tail  and  mane,  with  small  white 
star  in  forehead,  seven  years  old."  The  mortgage  pur- 
ports to  sell  to  the  mortgagee  the  property  described  to 
secure  the  payment  of  notes  specified,  and  contains  a 
covenant  to  warrant  and  defend  the  title  to  the  prop- 
erty mortgaged.  It  describes  the  mortgagor  as  "of  the 
county  of  Pottawattamie  and  state  of  Iowa,"  and  pro- 
vides that,  in  case  of  any  attempt  to  remove  the  prop- 
erty "from  said  county  of  Pottawattamie,"  it  shall  be 
law;ful  for  the  mortgagee  to  take  immediate  possession 
of  it.  In  case  of  a  foreclosure  sale,  it  was  to  be  made 
at  Griswold,  in  Cass  county.  The  mortgage  also  con- 
tains a  statement  in  words  as  follows:  "I  hereby  certify 
that  I  am  the  owner  of  the  said  property  described  in 
this  mortgage."  At  the  time  the  mortgage  was 
executed,  the  stallions  were  in  the  possession  of  the 
mortgagor,  on  his  farm  in  Pottawattamie  county. 
They  were  the  only  ones  of  the  description  given  which 
he  then  or  has  since  owned.  We  are  of  the  opinion 
that  the  description  was  sufficient,  and  that  the  record 
of  the  mortgage  imparted  due  notice  to  subsequent 
purchasers. 
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It  is  the  well-established  rule  in  this  state  that  the 
description  in  a  chattel  mortgage  need  not  be  so  spe- 
cific and  certain  that  the  property  may  be  identified  by 
the  description  alone.  It  is  sufficient  if  it  directs  the 
mind  of  the  inquirer  to  facts  or  evidence  from  which 
he  may  ascertain  the  property  mortgaged  with  absolute 
certainty.  -  Smith  v.  McLean,  24  Iowa,  331 ;  Rowley  v. 
Bartholomew,  37  Iowa.  375;  Yant  v.  Harvey,  55  Iowa, 
422;  Wells  v.  Wilcox,  68  Iowa,  709;  Bhutasel  v. 
Stephens,  68  Iowa,  628;  Wheeler  v.  Becker,  68  Iowa, 
724;  Kneller  v.  Kneller,  86  Iowa,  417.  The  mort- 
gage under  consideration  in  Brock  v.  Barr,  70  Iowa, 
400,  described  property  as  "one  bay  horse,  named 
Billy,  ten  years  old  last  spring,' '  and  showed  that  the 
mortgagor  resided  in  Mahaska  county.  It  also  pro- 
vided that,  in  case  of  any  attempt  to  remove  the  prop- 
erty from  that  county,  the  mortgagee  might  lawfully 
take  possession  of  the  property.  The  description  was 
held  to  be  sufficient,  although  in  important  respects  it 
was  less  definite  and  certain  than  are  the  descriptions 
now  in  controversy.  The  mortgage  under  which  the 
plaintiff  claims  contains  statements  which  pointed 
directly  to  the  identical  property  mortgaged.  It 
showed  that  the  mortgagor  owned  the  property,  and 
indicated  that  he  resided  in  Pottawattamie  county.  The 
property  was  of  a  kind  not  generally  owned  even  by 
farmers,  and  was  described  acccurately,  and  with  some 
minuteness  of  detail.  One  who  read  the  mortgage 
would  naturally  have  concluded  that  the  property 
would  be  found  in  the  possession  of  the  mortgagor  on 
his  farm  in  Pottawattamie  county,  and,  had  he  looked 
there,  he  would  have  found  and  identified  the  property 
without  any  uncertainty,  and  without  trouble.  A  rea- 
sonably prudent  man,  who  desired  to  protect  himself, 
would  have  done  so. 

The  appellees  rely  upon  the  cases  of  Barrett  v. 
Fisch,  76  Iowa,  553 ;   W  aimer  v.  Wilson,  73  Iowa,  719 ; 
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Everett  v.  Broivn,  64  Iowa,  420;  Hayes  v.  Wilcox,  61 
Iowa,  732;  Muir  v.  Blake,  57  Iowa,  662;  and  Adams 
v.  Bank)  53  Iowa,  491.  But  an  examination  of  those 
cases  will  show  that  none  of  the  mortgages  therein  con- 
sidered contained  all  the  means  of  identification  which 
are  given  by  the  mortgage  in  controversy,  nor  an 
equivalent  for  them.  Items  of  description  may  be  of 
little  value  separately  considered,  and  yet  together 
identify  the  property  to  which  they  refer  beyond  ques- 
tion. 

II.     On  the  sixth  day  of  January,  1890,  the  plain- 
tiff took  possession  of  the  horses  in  controversy,  and  of 
2.  livbby  stable    another,  included  in  the  same  mortgage, 
wHliflf;  re-n:     and  placed  them  in  the  livery  stable  of 
vivai.  Brockway  &  Boggs,  under  an  agreement 

to  pay  three  dollars  a  day  for  the  keeping  of  the  three. 
On  the  eighteenth  day  of  the  month  named,  he 
settled  with  the  keepers  of  the  stable,  and  paid  them  all 
of  the  amount  due  them  for  keeping  the  horses, 
excepting  the  sum  of  two  dollars.  After  he  purchased 
the  two  stallions  in  controversy,  he  returned  them  to 
the  stable,  to  be  there  kept,  without  any  further  agree- 
ment in  regard  to  the  price  to  be  paid  for  their  keep- 
ing, and  has  since  paid  nothing  on  account  of  it.  On 
the  fifth  day  of  February,  1890,  the  defendants  took 
the  horses  from  the  livery  stable,  under  the  Henry 
mortgage,  and  have  since  that  time  retained  possession 
of  them.  McCoy  has  paid  Brockway  &  Boggs  thirty- 
five  dollars  for  keeping  the  horses  prior  to  the  date  last 
named.  The  defendants  claim  that  they  have  acquired 
from  the  keepers  of  the  livery  stable  a  lien  which 
entitles  them  to  the  possession  of  the  horses  until  it  is 
discharged.  The  division  of  the  answer  in  which  that 
lien  is  pleaded  is  in  the  form  of  an  amendment,  placed 
on  file  fifteen  months  after  the  original  answer  was  filed. 
It  alleges  that  the  horses  were  taken  by  the  defendants 
under  the  mortgage  held  by  McCoy;  that  Brockway  & 
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Boggs  had  a  lien  on  them  for  their  keeping,  and 
refused  to  surrender  them  until  it  was  paid ;  that  the 
defendants  thereupon  paid  their  charges,  and  took  an 
assignment  of  the  lien.  A  demurrer  to  that  division 
was  filed,  but  appears  to  have  been  abandoned,  as  the 
record  discloses  no  ruling  upon  it.  The  division  is  not 
in  the  nature  of  a  counterclaim,  and  must  be  regarded 
as  denied  by  operation  of  law.  The  record  shows  that 
McCoy  paid  to  Brockway  &  Boggs  thirty-five  dollars 
for  keeping  the  horses  prior  to  the  time  they  were  taken 
by  the  defendants,  but  it  is  admitted  the  money  was 
not  paid  until  the  day  before  the  trial.  An  instrument 
purporting  to  be  a  receipt  and  assignment  of  the  lien 
executed  by  Brockway  &  Boggs,  was  delivered  at  the 
time  the  money  was  paid ;  but  it  is  not  shown  that  it 
was  executed  pursuant  to  any  agreement  made*  when 
the  horses  were  taken  by  the  defendants.  The  only 
conclusion  which  can  be  drawn  from  the  record  is  that 
the  horses  were  taken  from  Brockway  &  Boggs  without 
any  claim  of  a  lien  on  their  part,  and  without  any 
agreement  on  the  part  of  the  defendants  to  pay  their 
charges.  If  that  conclusion  is  warranted  by  the  facts, 
and  for  the  purposes  of  this  appeal  we  must  presume 
that  it  is,  the  lien,  if  one  existed,  was  waived  and  lost. 
It  could  not  be  revived  and  used  to  defeat  the  plain- 
tiff's right  of  possession  by  an  agreement  made  after 
this  action  was  commenced.  We  do  not  find  it  neces- 
sary to  determine  any  question  in  regard  to  the  power 
of  the  keepers  of  livery  and  feed  stables  to  assign  their 
liens. 

For  the  reasons  shown,  the  judgment  of  the  dis- 
trict COUrt  is  EEVERSED. 


Digitized  by 


Google 


526  Shenandoah  Nat.  Bank  v.  Aybes.    [87  Iowa 


Shenandoah  National  Bank,  Appellee,  v.  "W.   L. 
Ayres,  Appellant. 

Surety:  notice  to  creditor  to  sue:  discharge.  Under  sections  2108 
and  2109  of  the  Code,  when  a  creditor,  upon  due  notice  by  a  surety, 
fails  for  ten  days  either  to  sue  the  principal  or  to  permit  the  surety  to 
do  so,  the  latter  is  absolutely  discharged,  and  the  question  of  prej- 
udice by  the  delay  is  immaterial.  Accordingly,  where  there  were 
two  principals,  and  at  the  time  the  notice  was  given  by  the  surety  the 
creditor  had  already  begun  suit  on  the  note,  and  had  served  notice 
thereof  upon  the  surety  and  one  of  the  principals,  but  the  other 
principal  was  not  served,  though  he  afterwards  accepted  service  and 
waived  time,  but  it  was  more  than  ten  days  after  the  notice  given 
by  the  surety,  held,  that,  as  to  the  principal  last  served,  there  was 
a  failure  to  comply  with  the  notice,  and  that  the  surety  was  dis- 
charged. 

Appeal  from  Fremont    District    Court. — Hon.   N.  W. 
Macy,  Judge. 

Wednesday,  February  1,  1893. 

Action  on  a  promissory  note.  There  was  a  judg- 
ment for  the  plaintiff,  and  the  defendant  appeals. — 
Reversed. 

W.  P.  Ferguson  and  Geo.  E.  Draper  for  appellant. 

No  appearance  for  appellee. 

Granger,  J. — L.  B.  Latimer  and  C.  T.  Howard,  as 
principals,  made  their  note  to  one  Bowen,  who  assigned 
the  same  to  the  plaintiff  bank,  and  the  defendant,  L. 
M.  Ayres,  signed  it  as  a  surety.  On  the  twelfth  day  of 
September,  1890,  this  suit  was  commenced  against  all 
of  the  makers,  and  service  obtained  upon  Latimer  and 
Ayres  on  the  twelfth  day  of  September,  1890.  No 
service  was  obtained  on   Howard.     The  service  was 
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made  for  the  November  term  of  the  court,  1890,  it  being 
too  late  for  the  September  term,  at  which  the  notice,  by 
its  terms,  was  made  returnable.  On  the  tenth  day  of 
November,  1890,  Ayres  served  a  notice,  in  writing, 
upon  the  plaintiff  bank  that  he  was  surety  on  the  note; 
that  he  apprehended  his  principals  were  about  to  be- 
come insolvent;  and  requiring  the  bank  to  bring  suit 
against  all  the  makers,  or  permit  him  to  do  so  in  his 
own  name,  and  at  his  own  expense.  The  November 
term  of  the  court  commenced  on  the  twenty-fifth.  On 
the  twenty-fourth  of  that  month  the  bank  served  on 
Ayres  a  notice,  as  follows: 
"To  L.  21.  Ayres,  Shenandoah,  Ioiva. 

4 'Sir: — Herewith  you  are  handed  a  copy  of  prom- 
issory note,  per  request,  executed  by  yourself,  C.  T. 
Howard,  and  L.  B.  Latimer,  to  John  Bowen,  March  2, 
1888,  for  one  thousand  (1,000)  dollars.  You  are 
further  notified  that  the  said  note  is  now  the  property 
of  the  Shenandoah  National  Bank,  and  that  a  suit  is 
now  pending  in  the  district  court  of  Fremont  county, 
and  the  present  owner  will  vigorously  push  the  same 
for  collection.  You  may  proceed  at  your  own  expense, 
if  you  desire  to,  and,  if  you  see  fit,  you  may  pay  the 
same  off,  and  the  undersigned  will  assign  the  same  to 
you,  and  deliver  the  matter  over  to  you. 

"Truly  Yours, 
"The  Shenandoah  National  Bank. 
"By  its  President,  George  Bogart. 

"This  November  22, 1890." ' 

Thereafter,  on  the  first  (Jay  of  the  term,  the 
defendant  Ayres  answered  the  petition,  statiug  the 
facts  as  to  his  being  surety;  that  he  served  on  the 
plaintiff  bank  the  notice ;  and  that  it  failed  for  more 
than  ten  days  to  sue  Howard,  or  permit  him  to  do  so, 
because  of  which  he  now  claims  that  he  is  discharged 
from  liability  on  the  note.     On  December  1,   1890, 
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Howard  accepted  service,  and  judgment  was  taken 
against  him  at  the  trial. 

The  following  are  sections  2108  and  2109  of  the 
Code: 

c  i  Section  2108.  Where  any  person  bound  as  surety 
for  another  for  the  payment  of  money,  or  the  perform- 
ance of  any  other  contract,  in  writing,  apprehends  that 
his  principal  is  about  to  become  insolvent,  or  to  remove 
permanently  from  the  state,  without  discharging  the 
contract,  if  a  right  of  action  has  accrued  on  the  con- 
tract, he  may,  by  writing,  require  the  creditor  to  sue 
upon  the  same,  or  to  permit  the  surety  to  commence 
suit  in  such  creditor's  name,  and  at  the  surety's  cost. 

"Section  2109.  If  the  creditor  refuse  to  bring  suit, 
or  neglect  so  to  do,  for  ten  days  after  the  request,  and 
does  not  permit  the  surety  so  to  do,  and  furnish  him 
with  a  true  copy  of  the  contract  or  other  writing  there- 
for, and  enable  him  to  have  the  use  of  the  original, 
when  requisite  in  such  suit,  the  surety  shall  be  dis- 
charged.' ' 

We  regret  that  we  have  no  argument  for  the 
appellee  in  this  case,  because  of  its  general  importance. 
Ayres  was  certainly  "bound  as  surety"  for  Howard. 
Howard,  though  named  in  the  process,  was  not  sued 
until  he  accepted  service.  The  service  of  the  notice  by 
Ayres  was  notice  to  the  bank  that  he  required  suit  to  be 
commenced  by  the  bank  within  ten  days,  or  that  he  be 
permitted  to  bring  such  suit  in  his  own  name.  To  one  of 
these  requirements  he  was  clearly  entitled.  It  was  the 
right  of  the  bank  to  say  which  he  should  have.  If  it 
neglected  to  bring  suit  itself,  and  also  neglected  to 
grant  its  permit  to  him  to  bring  suit,  for  ten  days,  the 
statute  says  he  is  discharged.  The  bank  failed  in  both 
these  respects. 

It  is  said  by  the  appellant  that  the  district  court 
regarded  the  statute  as  directory,  and  that  the  surety 
should  not  be  discharged,  in  the  "absence  of  a  showing 
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of  injury."  We  are  not  authorized  to  ingraft  such  a 
provision  on  the  statute.  Its  language  imposes  no  such 
a  burden  on  the  surety. .  It  assumes  prejudice  from  the 
neglect.  It  is  true  that  Howard  accepted  service,  and 
came  into  court,  so  that  judgment  was  entered  against 
him  at  the  November  term  of  the  court;  but  that  does 
not  aid  plaintiff's  case  any  more  than  it  would  fof  the 
holder  of  secured  paper,  after  such  notice,  to  bring  suit 
in  eleven  or  twelve  days,  although  it  would  be  for  the 
same  term  of  court.  The  party,  to  preserve  the 
security,  should  act  within  the  ten  days.  "It  is  so 
written  in  the  law,"  and  by  the  law  we  must  be  guided. 
This  holding  has  full  support  in  Bank  v.  Smith,  25 
Iowa,  210.  It  is  there  said:  "It  follows  that,  after 
this  demand  in  writing  is  given,  the  surety  has  nothing 
more  to  do,  unless  he  be  authorized  to  bring  the  suit. 
If  the  creditor  takes  the  ten  days  in  which  to  elect 
whether  he  will  himself  sue,  he  must,  within  that  time, 
at  his  peril,  either  bring  suit,  or  notify  the  surety  of  his 
permission  so  to  do. 

The  judgment  must  be  reversed. 


R.  L.  McDonald  &  Company,  Appellee,  v.  Charles 

Finney,  Defendant;  Union  Pacific  Railway 

Company,  Garnishee,  Appellant. 

Garnishment:  default  op  garnishee:  setting  aside.  While,  for  a 
mere  failure  to  appear,  a  garnishee  is  not  liable  to  pay  the  amount  of 
the  plaintiff's  judgment,  unless  he  has  had  an  opportunity  to  show 
cause  against  the  issuing  of  an  execution  against  him  as  provided  in 
section  2985  of  the  Code,  yet  where  he  has  once  appeared  for  the  pur- 
pose of  having  a  default  set  aside,  and  he  makes  a  second  default,  he 
is  not  entitled  to  the  benefits  of  said  section,  and  it  is  no  abuse  of 
discretion  for  the  court  to  refuse  to  set  aside  the  second  default. 

Vol.  87—34 
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Appeal  from  Superior  Court  of  Council  Bluffs. — Hon. 
J.  E.  F.  McGee,  Judge. 

Wednesday,  February  1,  1893. 

The  plaintiff  commenced  an  action  against  the 
defendant,  Finney,  and  sued  out  an  attachment.  The 
Union  Pacific  Railway  Company  was  garnished  as  a 
supposed  debtor  to  Finney.  The  garnishee  was 
adjudged  to  be  in  default  for  failure  to  answer.  A 
motion  was  made  to  set  aside  the  default.  The  motion 
was  overruled  and  the  railway  company  appeals. — 
Affirmed. 

Wright  <&  Baldwin,  for  appellant. 

Wheeler  &  West,  for  appellee. 

Rothrock,  J. — The  sole  question  discussed  in  the 
arguments  of  counsel  is,  whether  the  superior  court 
abused  its  discretion  in  overruling  the  motion  to  set 
aside  the  default.  The  facts  upon  which  the  garnishee 
was  found  to  be  in  default  are  as  follows:  The  action 
was  commenced  on  the  sixth  day  of  January,  1891,  and 
the  writ  of  attachment  was  issued,  and  the  railway 
company  garnished,  on  the  same  day.  The  garnishee 
was  required  to  appear  and  answer  on  the  first  day  of 
the  next  term.  Another  garnishment  was  served  on 
the  railway  company  on  the  thirtieth  day  of  January, 
1891.  This  last  garnishment  also  required  an  answer 
on  the  first  day  of  the  next  term.  The  garnishee  did 
not  appear  on  the  first  day  of  the  term,  but  was  in 
default.  On  the  morning  of  the  second  day  of  the  term 
the  court,  at  the  request  of  the  plaintiff's  attorneys, 
entered  up  a  default  against  the  garnishee.  On  the 
twentieth  day  of  the  same  month  the  garnishee  filed  an 
application  to  set  aside  the  default.  On  the  same  day 
an  answer  was  filed,  in  which  it  was  averred  that  the 
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garnishee  was  not  indebted  to  Finney  on  the  thirtieth 
day  of  January,  1891 ;  but  this  answer  did  not  respond 
to  the  garnishment  made  on  the  sixth' day  of  that 
month.  The  motion  to  set  aside  the  default  was 
sustained  on  the  twenty-seventh  day  of  February,  and 
the  default  was  set  aside,  and  an  order  was  made 
requiring  the  garnishee  to  answer  by  the  second  day  of 
March,  1891.  The  answer  to  the  garnishment  of  Jan- 
uary 30,  1891,  remained  on  file,  but  no  further  answer 
was  filed,  and  on  the  sixth  day  of  March,  1891,  the 
garnishee  was  again  adjudged  to  be  in  default.  On  the 
same  day  the  garnishee  made  an  application  to  set 
aside  this  default,  and  it  was  overruled. 

It  will  be  observed  that  the  record  did  not  at  any 
time  prior  to  March  6  show  that  any  answer  was  made 
to  the  garnishment  which  was  made  on  the  sixth  day 
of  January,  1891.  We  think  there  was  no  abuse  of 
discretion  in  the  refusal  to  set  aside  the  second  default. 
The  fact  that  it  was  a  second  default  in  the  same  case 
and  that  the  second  default  was  not  taken  until  four 
days  after  the  time  for  answer  expired  makes  a  case 
which  completely  answers  any  claim  that  the  court 
abused  its  discretion.  It  is  true,  a  garnishee  does  not, 
at  the  outset,  have  the  same  relation  to  the  case  as  a 
defendant.  "For  mere  failure  to  appear  he  is  not  liable 
to  pay  the  amount  of  plaintiff's  judgment  unless  he 
has  had  an  opportunity  to  show  cause  against  the 
issuing  of  an  execution."  Code,  section  2985.  But 
the  garnishee  had  appeared  in  this  case,  and  afterwards 
was  found  to  be  in  default  for  a  failure  to  answer ;  and 
it  was  not  entitled  to  the  benefits  of  the  section  of  the 
Code  above  cited.     Scamahorn  v.  Scott,  42  Iowa,  529. 

We  discover  no  ground  for  reversing  the  order  of 
the  superior  court,  and  it  is  affirmed. 
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tf7    bit 
05    325; 

Vkb|     E.  S.  Ellsworth,  Appellee,  v.  Campbell  Brothers  & 

Company  et  al.,  Appellants. 

1.  Evidence :  immaterial  error.  Error  in  the  admission  of  evidence 
of  certain  facts  is  without  prejudice,  where  the  same  facts  are 
abundantly  established,  without  conflict,  by  other  competent  evi- 
dence. 

2.  Sale :  estoppel  to  allege  conditions  as  against  third  parties. 
The  plaintiff  made  a  conditional  sale  of  a  lot  of  cattle  to  B.,  who  at 
the  time  drew  a  cheek  for  one  thousand  dollars  upon  the  defendants, 
and  gave  it  to  the  plaintiff  as  part  payment.  The  next  day  the 
plaintiff  wrote  to  the  defendants  that  he  had  sold  the  cattle  to  B., 
that  B.  had  drawn  on  them  for  one  thousand  dollars  as  part  payment 
on  them,  and  that  when  they  arrived  they  would  find  them  of  ex- 
cellent quality.  The  next  day  after  this  the  defendants  paid  the 
check,  as  they  would  not  have  done  but  for  the  plaintiff's  letter. 
The  cattlo  were  afterwards  shipped  to  them  by  B.  as  the  property  of 
the  plaintiff,  and,  including  said  one  thousand  dollars,  the  plaintiff 
received  the  entire  net  proceeds  of  the  cattle,  though  much  less  than 
B.  had  agreed  to  pay  him.  Held,  that  he  was  estopped,  as  against 
the  defendants,  from  denying  that  the  sale  to  B.  was  an  absolute 
one,  and  from  asserting  that  they  should  not  have  credit  for  the  one 
thousand  dollars  in  accounting  to  him  for  the  cattle  shipped  in  his 
name. 

Appeal  from    Hardin    District    Court. — Hon.    S.    M. 
Weaver,  Judge. 

Wednesday,  February  1,  1893. 

Action  against  the  defendants,  as  commission 
merchants,  for  the  balance  claimed  to  be  due  from 
them  as  proceeds  of  sales  of  cattle  shipped  by  the 
plaintiff.  There  was  a  trial  to  the  court,  resulting  in  a 
judgment  for  the  plaintiff.  The  defendants  appeal. 
Reversed. 

Huff  &  Ward,  for  appellants. 

C.  E.  Albrook,  F.  ilf.  Williams,  and  Nagle  <&  Bird- 
sallf  for  appellee. 


Digitized  by 


Google 


Jan.  1893]  Ellsworth  v.  Campbell  Bros.  &  Co.    533 

Kinne,  J. — The  following  facts  are  either  admitted 
in  the  pleadings  or  established  upon  the  trial.  The 
plaintiff  had  two  hundred  and  four  fat  steers  on  bis 
farm  in  Wright  county,  Iowa,  in  June,  1890.  In  that 
month  he  entered  into  the  following  contract  of  sale 
with  one  C.  M.  Brown: 

"That  Chas.  M.  Brown,  of  the  town  of  Iowa  Falls, 
Hardin  county,  Iowa,  has  this  day  purchased  of  E.  S. 
Ellsworth,  of  the  same  place,  one  hundred  and  ninety- 
eight  (198)  head  of  two  and  three  years  old  fat  steers, 
now  being  fed  on  the  farm  of  E.  S.  Ellsworth,  in  sec- 
tion 21,  township  91,  range  23,  Wright  county,  Iowa, 
in  a  lot  of  204  head,  at  four  (4)  dollars  per  100  weight 
on  said  farm,  the  freight  to  be  paid  by  the  said  Brown, 
and  the  purchase  to  net  the  said  E.  S.  Ellsworth  $4 
per  100  weight  on  said  farm,  said  cattle  to  be  weighed 
twelve  hours  off  feed  and  water,  from  7  o'clock  p.  m., 
to  2  o'clock  a.  m.  ;  to  be  taken  by  the  said  Brown  be- 
fore the  first  day  of  July,  1890;  and  twenty-four  hours' 
notice  to  be  given  to  the  said  Ellsworth  of  the  time  of 
taking  the  said  cattle.  And  the  said  C.  M.  Brown  this 
day  makes  payment  on  the  above  purchase,  by  check 
on  Campbell  Bros.,  Chicago,  Ills.,  in  the  sum  of 
$1,000,  which  check,  if  paid,  is  to  apply  on  said  pur- 
chase. It  is  also  hereby  agreed  by  the  said  Chas.  M. 
Brown  that  the  said  cattle  shall  be  shipped  in  the 
name  of  E.  S.  Ellsworth,  and  the  proceeds  of  the  sale 
thereof  to  be  paid  to  the  said  E.  S.  Ellsworth  until  the 
purchase  price  is  paid,  and  the  balance  to  be  paid  to 
the  said  C.  M.  Brown,  C.  M.  Brown. 

Dated  at  Iowa  Falls,  Iowa,  June  13,  1890." 

The  check  of  one  thousand  dollars  was  drawn  on 
Campbell  Bros,  (defendants),  was  placed  to  the  credit 
of  the  plaintiff  in  the  First  National  Bank  at  Iowa 
Falls,  Iowa,  and  on  the  same  day  forwanled  by  it  to  its 
Chicago  correspondent  for  collection.    June  14,  1890, 
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the  day  after  said  contract  had  b;  en  entered  into,  and 
said  check  drawn,  the  plaintiff  wrote  the  defendants  as 
follows:  "By  the  way,  I  made  sale  to  Charles  M. 
Brown,  of  this  place,  yesterday,  198  head  of  good 
cattle,  to  go  July  1,  and  he  drew  on  you  for  $1,000 
as  payment  on  them.  When  the  cattle  arrive  you  will 
find  them  of  far  better  quality  than  anything  that  has 
come  to  you,  I  think,  for  a  long  time."  The  defend- 
ants received  this  letter  June  15,  1890,  and  on  the  next 
day  paid  said  check  of  one  thousand  dollars.  The 
defendants,  when  they  paid  the  check,  had  no  knowl- 
edge touching  the  sale  of  the  cattle,  except  such  as  the 
letter  above  set  out  conveyed  to  them.  If  the  defend- 
ants had  known,  at  and  before  they  paid  the  check,  of 
the  terms  and  conditions  of  the  contract  above  set  out, 
they  would  not  have  paid  it.  Nor  would  they  have 
paid  it  in  advance  of  the  cattle  being  shipped,  but  for 
the  fact  that  they  had  received  the  plaintiff's  letter, 
advising  them  of  the  sale  of  the  cattle  to  Brown.  The 
cattle  remained  on  the  plaintiff's  farm  until  shipped  by 
Brown.  They  were  thus  shipped  by  Brown  in  the 
plaintiff's  name,  and  consigned  to  the  defendants,  at 
Chicago,  Illinois.  The  cattle  were  shipped  in  three  lots 
on  June  22,  26,  and  July  7,  1890,  with  directions  by  let- 
ter from  the  plaintiff  to  sell  the  same,  and  to  remit  the 
net  proceeds  to  him.  The  net  proceeds  of  the  first  two 
shipments  were  remitted  to  the  plaintiff,  and,  out  of 
the  net  proceeds  of  the  last  shipment,  the  defendants 
deducted  the  one  thousand  dollars  paid  on  the  check 
aforesaid.  The  net  proceeds  of  all  the  cattle  was 
eight  thousand,  three  hundred  and  thirty-three  dollars 
and  one  cent,  of  which *the  plaintiff  received  seven  thou- 
sand, three  hundred  and  thirty-three  dollars  and  one 
cent,  and  also  the  proceeds  of  the  one  thousand  dollar 
check.  The  cattle  sold  in  Chicago  for  over  one  thou- 
sand and  one  hundred  dollars  less  than  they  weighed 
out  at  the  plaintiff's  farm  at  four  dollars  per  hundred- 
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weight,  as  provided  in  his  contract  with  Brown.  Some 
other  facts,  about  Mrhich  some  conflict  exists  in  the  evi- 
dence, we  may  find  it  necessary  to  allude  to  hereafter. 
It  will  be  observed  that,  including  the  one  thou- 
sand dollar  check,  the  plaintiff  has  in  fact  received  the 
entire  net  proceeds  of  the  sales  of  the  cattle  in  Chicago. 
But  he  claims  that  the  one  thousand  dollar  check 
should  not  be  charged  to  him  as  a  part  of  the  proceeds 
of  the  cattle  sold,  but  that  that  one  thousand  dollars 
was  advanced  by  defendants  to  Brown.  The  plaintiff 
claims,  first,  that  he  has  a  vendor's  lien  on  the  cattle 
for  the  purchase  price  provided  in  his  contract  with 
Brown ;  second,  that  the  lien  of  the  factor  or  commis- 
sion merchant  does  not  attach  until  he  gets  possession 
of  the  property.  The  defendants  claim,  first,  that  the 
plaintiff,  by  his  letter  and  conduct,  is  estopped  from 
claiming  anything  of  them  by  virtue  of  the  terms  of  the 
contract  with  Brown;  second,  that  they  were  entitled 
to  a  lien  on  the  cattle  as  soon  as  they  came  into  their 
hands  as  commission  men  for  sale ;  third,  that  as  the 
contract  relied  upon  by  the  plaintiff  was  between  him 
and  Brown,  and  the  defendants  were  npt  parties  to  it, 
and  had  no  knowledge  of  it  when  they  paid  the  one 
thousand  dollar  check,  they  are  not  bound  or  affected 
by  it. 

I.  The  court  admitted  in  evidence,  over  the 
defendants'  objection,  certain  pages  of  a  book  kept  by 
i.  evidbncb:       the  railroad  company,  wherein  were  copied 

mmater  ^e  way  ^mg  0^  ^e  cattle  shipped  by  the 

plaintiff;  also,  as  is  claimed,  there  was  admitted  a  copy 
of  a  telegram.  We  do  not  deem  it  necessary  to  pass 
upon  the  alleged  error,  as,  if  error,  the  ruling  was  with- 
out prejudice.  The  facts  sought  to  be  proved  by  this 
telegram,  and  the  freight  forwarding  books,  were 
abundantly  established,  without  conflict,  by  other 
competent  evidence. 

II.  In  our  view  of  this  case,  we  need  only  consider 
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one  of  the  questions  presented,  touching  the  merits  of 
the  controversy.  The  defendants  pleaded 
*"  t8o^ii^ecuS-el  an  estoppel.  If  that  has  been  established, 
gainst auiird  it  is  conclusive  against  the  plaintiff's  right 
to  recover.  It  is  not  controverted  that 
the  defendants  would  not  have  paid  the  one  thousand 
dollar  check,  had  it  not  been  for  the  plaintiff's  letter. 
If,  then,  they  were  justified  in  believing  therefrom  that 
Ellsworth  had  made  an  absolute  sale  of  the  cattle  to 
Brown,  then  Ellsworth  ought  not  to  recover  in  this 
action.  The  facts  touching  this  matter  are  few.  The 
plaintiff,  on  June  14,  1890,  and  only  one  day  after  he 
had  entered  into  his  contract  with  Brown,  wrote  the 
defendants:  "By  the  way,  I  made  sale  to  Charles  M. 
Brown,  of  this  place,  yesterday,  198  head  of  good  cat- 
tle, to  go  July  1,  and  he  drew  on  you  for  $1,000  as 
payment  on  them,"  etc.  The  plaintiff  knew  when  he 
wrote  this  letter  that  there  had  been  no  absolute  sale 
of  the  cattle  at  all.  He  knew  that  the  defendants  were 
not  likely  to  pay  Brown's  check,  in  advance  of  any 
shipment  of  cattle,  if  they  knew  that  Brown  had  only 
a  conditional  contract  for  them.  As  a  business  man, 
he  must  have  known  that  the  language  that  he  used 
would  naturally,  if  not  necessarily,  convoy  the  idea  to 
the  defendants  that  Brown  had  made  an  absolute  pur- 
chase of  the  cattle,  such  a  purchase  as  would  invest 
him  with  title  and  possession.  So  careful  was  the 
plaintiff  to  impress  on  the  defendants  the  fact  that  he 
had  sold  the  cattle,  that  he  says,  "and  he  drew  on  you 
for  one  thousand  dollars  as  payment  on  them."  Now, 
while  he  was  informing  the  defendants  that  he  had 
sold  the  cattle  to  Brown,  he  knew  that,  by  the  very 
terms  of  his  contract  with  Brown,  in  no  event  could 
they  ever  come  into  the  possession  of  Brown.  They 
were  to  be  fed  on  the  plaintiff's  farm  till  shipped; 
were  to  be  shipped  in  his  name,  and  the  proceeds  to  be 
paid  by  the  consignees  direct  to   Ellsworth,  until  he 
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was  paid.  True,  Brown  was  to  have  what  was  left,  if 
anything,  after  the  plaintiff  was  paid.  Brown,  also, 
was  to  pay  the  freight.  As  we  have  said,  under  the 
terms  of  this  contract,  Brown  would  never  have  pos- 
session, for  one  moment,  of  these  cattle.  Can  it  be 
said  that,  under  such  circumstances,  the  defendants 
were  not  induced  to  act  to  their  detriment,  and  that, 
too,  by  reason  of  the  plaintiff's  statement?  Good  faith 
required  of  the  plaintiff,  when  he  wrote  this  letter,  that 
he  should  have  acquainted  the  defendants  with  the 
terms  and  conditions  of  his  "sale"  of  the  cattle  to 
Brown.  From  the  evidence  it  conclusively  appears 
that,  if  he  had  done  so,  the  defendants  would  not  have 
advanced  the  one  thousand  dollars.  It  was  a  case 
where  it  was  the  plaintiff's  duty  to  speak.  He  could 
not,  after  writing  the  defendants  he  had  sold  these 
cattle,  close  his  mouth  as  to  the  real  facts,  and  thus 
make  it  almost  certain  that  the  defendants  would  be 
misled  into  acting  on  the  faith  that  his  statement 
meant  an  absolute  sale,  and,  hence,  place  themselves 
in  a  position  that  they  would  not  have  occupied  if  the 
plaintiff  had  stated  the  real  facts  to  them. 

The  plaintiff  says  that  the  fact  that  Brown  drew 
his  check  in  favor  of  the  First  National  Bank  of  Iowa 
Falls  for  one  thousand  dollars  to  make  a  cash  payment 
on  the  stock  did  not  place  the  plaintiff  in  a  position 
where  he  was  required  to  advise  the  defendants  of  the 
nature  of  the  transaction  between  them.  The  propo- 
sition may  be  conceded,  but  that  is  an  evasion  of  the 
real  question.  It  inay  be  that  the  plaintiff  might  have 
remained  entirely  silent,  and  never  written  the  defend- 
ants about  his  sale  to  Brown,  but  that  is  not  the  case 
at  bar.  He  did  speak.  He  wrote  the  defendants 
touching  the  transaction  between  him  and  Brown,  and, 
when  he  did  so,  it  was  incumbent  on  him  to  tell  the 
whole  truth  about  the  matter.  It  is  not  a  question  of 
the  technical  legal  meaning  of  the  words  used,  but  the 
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the  question  is,  under  the  circumstances,  what  was  the 
reasonable  import  of  the  words  written  to  the  defend- 
ants? Sessions  v.  Mice,  70  Iowa,  306.  Were  they  to 
assume,  from  the  language  used,  that  the  sale  was  one 
in  which  the  possession  would  never  be  in  Brown!  Or 
were  they  justified  in  acting  on  the  belief  that  such  a 
sale  was  meant,  as  that,  if  they  advanced  the  one 
thousand  dollars  to  pay  the  check,  they  would  have  a 
lien  on  the  cattle  as  soon  as  they  came  into  their  pos- 
session? We  think  the  construction  of  the  letter  on 
which  the  defendants  acted  was  fully  warranted  by  the 
language  used,  when  we  have  in  view  the  situation  of 
all  these  parties,  and  their  relations  to  each  other.  To 
permit  the  plaintiff  to  recover  would,  in  our  judgment, 
be  aiding  him  in  the  perpetration  of  a  wrong  amount- 
ing to  a  fraud  on  the  defendants. 

We  recognize  the  rule  settled  by  a  long  line  of 
cases  in  this  court,  that  the  finding  of  the  court  stands 
as  the  verdict  of  a  jury,  and  that  we  should  not  disturb 
the  judgment  below,  if  it  finds  support  in  the  record; 
but  in  our  view  the  evidence  does  not  support  the 
judgment.  The  estoppel  pleaded  has  been  fully  estab- 
lished, and  is  a  complete  defense  to  the  plaintiff's 
claim.     Hence,  the  judgment  of  the  court  below  must 

be  REVERSED. 


E.  E.   Brintnall,  Appellant,  v.  J.  C.  Briggs, 
Appellee. 

Contract:  re- formation:  grounds  for.  Where  a  petition  for  the 
reformation  of  a  written  contract  alleged  that  the  plaintiff  knew,  at 
the  time  the  contract  was  executed,  that  one  of  the  elements  of  the 
agreement  was  omitted  therefrom,  and  requested  that  it  be  inserted, 
but  that  the  defendant  refused  to  have  it  inserted,  but  orally  agreed 
that  the  same  should  be  binding  upon  him  the  same  as  if  inserted  in 
the  written  contract,  held,  that  it  was  demurrable  on  the  ground  that 
the  facts  stated  did  not  entitle  the  plaintiff  to  the  relief  demanded; 
such  relief  being  warranted  only  when,  through  fraud,  accident  or 
mistake,  the  written  contract  fails  to  express  the  real  agreement  of 
the  parties. 


Digitized  by 


Google 


Jan.  1893]  Bbintnall  v.  Bbiggs.  539 

Appeal   from    O'Brien  District    Court. — Hon.  F.    E. 
Gaynob,  Judge. 

Wednesday,  Febbuaby  1, 1893. 

This  is  an  action  in  equity  by  which  the  plaintiff 
claims  damages  of  the  defendant  for  the  breach  of  an 
oral  agreement  made  at  the  same  time  that  a  written 
contract  was  entered  into  between  the  parties.  It  is 
asked  that  the  written  contract  be  re-formed  so  as  to 
include  the  said  oral  agreement.  There  was  a  demurrer 
to  the  petition,  which  was  sustained,  and  the  plaintiff 
appeals. — Affirmed. 

T.  F.  Ward  and  W.  D.  Boies,  for  appellant. 

Geo.  F.  Colcord  and  E.  C.  Herrick,  for  appellee. 

Kothbock>  J. — It  is  not  necessary  to  copy  the 
petition  in  this  opinion.  The  facts  averred  therein, 
briefly  stated,  are  as  follows:  "In  April,  1890,  one 
E.  Elphick  and  the  plaintiff  entered  into  a  written  con- 
tract with  the  defendant  by  which  they  purchased  of 
the  defendant  a  store  building  and  lot,  and  also  a 
complete  stock  of  harness  tools  and  fixtures  belonging 
to  said  business.  The  purchase  price  of  the  building 
and  lot  was  one  thousand,  two  hundred  dollars,  and 
the  price  of  the  harness  tools  was  fixed  by  an  invoice. 
After  the  invoice  was  had,  and  the  property  paid  for, 
Elphick  sold  his  interest  in  the  property  and  business 
to  the  plaintiff.  It  is  averred  in  the  petition  that  the 
defendant  had  for  a  long  time  prior  to  the  sale  of  said 
property  been  engaged  in  carrying  on  the  said  business 
at  Sutherland,  where  the  property  was  situated,  and 
that  at  the  time  of  the  said  sale  the  defendant  induced 
the  plaintiff  and  the  said  Elphick  to  enter  into  said 
written  agreement  by  an  express  oral  promise  that  he 
would  not  engage  in  said  business  at  that  place  while 
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the  plaintiff  and  Elphick  should  be  so  engaged,  and 
that  at  the  time  of  the  execution  of  said  written  agree- 
ment the  plaintiff  and  his  partner  knew  that  there  was 
no  such  a  stipulation  therein,  and  requested  it  to  be 
inserted,  but  that  the  defendant  refused  to  have  it 
inserted,  but  orally  agreed  that  the  same  should  be 
binding  upon  him,  the  same  as  if  inserted  in  the 
written  contract.  It  is  further  averred  that  the  defend- 
ant did  engage  in  the  business,  and  thus  violated  his 
oral  agreement,  and  that  he  still  continues  to  do  so,  to 
plaintiff's  damage.  The  demurrer  is  to  the  effect  that 
the  facts  stated  in  the  petition  do  not  entitle  the  plain- 
tiff to  the  relief  demanded. 

Under  the  averments  of  the  petition  the  plaintiff 
does  not  claim  that  the  written  contract  should  be 
re-formed  because  of  fraud,  accident,  or  mistake.  It  is 
sought  to  extend  the  well-understood  grounds  of 
re-formation  to  a  state  of  facts  where  there  was  no 
fraud,  no  accident,  and  no  mistake,  but  to  a  case  where 
the  parties  made  a  written  contract  which  is  full  and 
complete  upon  its  face,  and  knew  just  what  it  con- 
tained. It  is  a  plain  case  of  seeking  to  add  a  verbal 
stipulation  to  a  written  contract  which  alters  its  mean- 
ing and  purpose  in  a  material  respect.  It  appears  to 
us  that  the  claim  made  by  the  plaintiff  is  in  plain  con- 
flict with  one  of  the  elementary  principles  of  the  law, 
which  is  stated  in  Greenleaf  on  Evidence  (volume  1, 
section  275)  as  follows:  "When  parties  have  delib- 
erately put  their  engagements  into  writing,  in  such 
terms  as  import  a  legal  obligation,  without  any  uncer- 
tainty as  to  the  object  or  extent  of  such  engagement,  it 
is  conclusively  presumed  that  the  whole  engagement  of 
the  parties,  and  the  extent  and  manner  of  their  under- 
taking, was  reduced  to  writing;  and  all  oral  testimony 
of  a  previous  colloquium  between  the  parties,  or  of 
conversation  or  declarations  at  the  time  when  it  was 
completed,    or  afterwards,    as  would  tend  in  many 
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instances  to  substitute  a  new  and  different  contract  for 
the  one  which  was  really  agreed  upon,  to  the  prejudice, 
possibly,  of  one  of  the  parties,  is  rejected.  In  other 
words,  as  the  rule  is  now  more  briefly  expressed, 
*  parol  contemporaneous  evidence  is  inadmissible  to 
contradict  or  vary  the  terms  of  a  valid  written  agree- 
ment.'" This  cotirt  has  followed  that  rule  in  a  large 
number  of  cases.  It  .is  to  be  found  in  very  many  of 
the  volumes  of  our  reports,  and  has  never  been  ques- 
tioned until  now.     We  need  not  cite  the  cases. 

It  is  claimed  that  the  petition  "was  drawn  strictly 
in  accord  with  the  law  as  laid  down  in  several  opinions 
of  the  supreme  court  of  Pennsylvania."  The  cases 
are  cited  in  argument,  and,  as  we  understand,  one  of 
them  places  the  decision  on  the  ground  that  to  allow 
the  written  contract  to  be  controlled  by  the  oral  stipu- 
lation was  but  "an  attempt  to  show  the  real  contract 
between  the  parties,  and  nothing  more."  Thero  is  a 
line  of  cases,  and  iudeed  a  well-established  rule,  that 
the  true  consideration  for  a  written  contract  may  be 
shown  by  parol.  But  that  rule  has  no  application  to 
a  case  like  this.  It  applies  where  it  is  sought  to  show 
the  real  consideration  of  an  executory  contract  in 
order  to  sustain  it,  or  to  show  the  want  of  a  consider- 
ation, or  a  failure  of  consideration.  But  it  has  never 
been  extended  by  this  court  to  authorize  additional 
oral  stipulations  to  be  added  to  a  written  contract, 
under  the  claim  that  the  oral'  agreement  was  part  of 
the  consideration.  In  the  case  of  Mast  v.  Pearce,  58 
Iowa,  579,  it  was  sought  to  add  an  oral  warranty  of  a 
machine  to  the  written  contract  of  sale,  and  it  was  held 
that  it  was  an  infringement  of  the  rule  which  pre- 
vented the  contradiction  of  a  written  contract  by  parol. 
That  case  is  in  principle  the  same  as  the  case  at  bar. 
This  court  has  adopted  a  very  liberal  rule  upon  the 
subject  of  re-forming  written  contracts  because  of  fraud, 
accident,  or  mistake.     See  Stafford  v.  Fetters,  55  Iowa, 
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484.  And  we  have  no  disposition  to  go  further,  and, 
as  we  understand  it,  overrule  a  long  line  of  our  own 
decisions,  founded  upon  a  rule  which  is  adhered  to  by 
nearly  all  of  the  courts  in  this  country.    Affibmed. 
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|iu  347|  Fibst  National  Bank  of  Suthebland,  Appellant,  v. 

Isaac  Clements,  Appellee. 

1.  Res  Ad  judicata:  as  to  what  matters  conclusive.  In  an  action 
by  attachment,  a  mortgagee  of  the  attached  property  intervened  and 
claimed  the  property.  His  mortgage  was  delivered  to  the  recorder 
before  the  writ  of  attachment  was  levied,  but  it  was  not  indexed 
until  afterwards,  and  he  was  defeated  on  the  ground  that  the  attach- 
ing creditor  had  no  notice  of  his  mortgage,  that  being  the  only  issue 
raised  and  tried  as  between  him  and  the  attaching  creditor.  Held, 
that,  in  an  action  by  the  mortgagee  against  the  recorder  for  damages 
for  neglecting  to  index  his  mortgage,  the  latter  was  not  estopped  by 
the  judgment  in  the  attachment  suit  to  set  up  as  a  defense  that  the 
mortgage  was  fraudulent. 

2.  County  Recorder :  indexing  mortgage:  negligence:  damages. 
Section  1925  of  the  Code  makes  it  the  duty  of  the  recorder,  when  an 
instrument  is  filed  with  him  for  record,  to  index  the  .same  "forth- 
with;" that  is,  as  soon  as  it  can  be  done  with  reasonable  exertions. 
The  work  of  indexing  must  be  done  in  preference  to  the  recording 
of  papers  already  indexed  and  to  the  ordinary  business  of  the  office. 
And,  where,  in  an  action  against  a  county  recorder  for  negligence  in 
failing  to  index  a  chattel  mortgage  within  due  time  after  filing,  the 
plaintiff  showed  that  sixteen  hours  elapsed  between  the  filing  and 
indexing  of  said  mortgage,  and  that  it  sustained  damage  in  conse- 
quence of  that  delay,  held,  that  the  plaintiff  had  established  a  prima 
facie  right  to  recover,  the  burden  of  disproving  which  was  on  the 
defendant,  and  it  appearing  from  the  defendant's  own  evidence 
that  he  could  have  indexed  the  mortgage  in  question  in  time  to  have 
avoided  the  damage  to  the  plaintiff  without  working  more  than  the 
usual  number  of  hours,  his  negligence  was  established. 

Appeal  from  O'Brien  District  Court. — Hon.  Scott  M. 
Ladd,  Judge. 

Wednesday,  Februaby  1, 1893. 
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Action  to  recover  damages  alleged  to  have  been 
caused  by  the  neglect  of  the  defendant,  as  county 
recorder,  to  index,  within  due  time,  a  chattel  mort- 
gage filed  in  his  office  for  record.  There  was  a  trial  by 
jury;  and  a  verdict  and  judgment  for  the  defendant. 
The  plaintiff  appeals. — Reversed. 

H.  H.  Crow  and  E.  C.  Herrick,  for  appellant. 

W.  D.  Boies ,  for  appellee. 

Robinson,  C.  J. — On  the  eleventh  day  of  February, 
1889,  E.  H.  Farnsworth,  a  merchant  engaged  in  busi- 
ness at  Sutherland,  executed  on  his  stock  of  merchan- 
dise a  chattel  mortgage  to  the  plaintiff  to  secure  an 
indebtedness  of  one  thousand  and  seventy  five  dollars. 
The  mortgage  was  at  once  sent  across  the  country  to 
the  defendant,  at  his  office  in  Primghar,  to  be  recorded. 
It  was  filed  in  his  office  at  forty-five  minutes  after  3 
o'clock  in  the  afternoon,  but  was  not  indexed  until 
about  8  o'clock  the  nQxt  morning.  After  the  mortgage 
was  filed,  but  before  it  was  indexed,  two  actions,  aided 
by  attachment,  were  commenced  against  Farnsworth, 
and  the  writs  were  levied  upon  the  mortgaged  property. 
The  first  writ,  issued  at  the  suit  of  Sperry,  Watt  & 
Garver,  was  levied  at  10  o'clock  in  the  evening  of  Feb- 
ruary 11,  and  the  6ther,  issued  in  favor  of  Rider, 
Wallace  &  Co.,  was  levied  at  thirty  minutes  after  6 
o'clock  in  the  morning  of  February  12.  A  judgment 
was  obtained  in  each  suit,  and  the  attached  property 
was  exhausted  to  satisfy  them. 

The  plaintiff  claims  that  it  was  the  duty  of  the 
defendant,  as  recorder,  to  index  the  mortgage  at  the 
time  it  was  filed,  and  that,  in  consequence  of  his  fail- 
ure to  do  so,  the  mortgage  lien  was  lost;  that  Farns- 
worth is  insolvent;  and  that,  in  consequence  of  the 
failure  of  the  defendant  to  perform  his  duty,  the  plain- 
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tiff  has  sustained  damage  to  the  amount  of  four  hun- 
dred and  fifty-six  dollars  and  thirteen  cents,  besides 
interest  and  certain  costs. 

Of  the  several  defenses  pleaded  by  the  defendant, 
but  two  are  involved  in  this  appeal.  The  first  of  them 
is  that  the  mortgage  was  fraudulent ;  and  the  second  is 
that  on  the  day  it  was  filed  for  record  the  defendant 
was  required  to  perform  an  unusual  amount  of  official 
work;  that  he  worked  faithfully  and  continuously  until 
after  the  usual  time  for  stopping  work,  but  was  unable 
to  index  the  mortgage  in  controversy  until  the  morn- 
ing of  the  next  day ;  and  that  he  performed  his  duty 
fully.  The  jury  returned  answers  to  several  special 
interrogatories,  which,  if  well  founded,  show  that  the 
mortgage  was  fraudulent,  and  that  the  defendant 
indexed  it  as  soon  as  he  reasonably  could  do  so.  The 
claim  of  the  plaintiff  against  Farnsworth,  the  fact  that 
he  is  insolvent,  and  that  the  plaintiff  sustained  dama- 
ges to  the  amount  claimed  by  reason  of  the  failure  of 
the  defendant  to  index  the  mortgage  before  the  levy  of 
the  second  writ,  must  be  regarded  for  the  purposes  of 
this  appeal  as  admitted  or  established  by  the  evidence. 

I.  The  plaintiff  intervened  in  each  of  the  two  cases 
against  Farnsworth  to  which  we  have  referred,  and 
i.  rbs  adjudica-  claimed  a  lien  on  the  attached  property, 
Saulrrc^n-at  by  virtue  of  its  mortgage,  superior  to  that 
elusive.  created  by  the  levy  of  the  writ  of  attach- 

ment. The  answers  to  the  petitions  of  intervention 
were,  in  effect,  a  denial  of  the  claim  of  the  intervenor, 
and  an  averment  that  the  attaching  plaintiff  had  no 
notice  of  the  mortgage  at  the  time  the  writ  was  levied. 
The  issues  arising  on  the  petition  in  the  case  in  which 
Sperry,  Watt  &  Garver  were  plaintiffs,  were,  by  stipu- 
lation, to  be  governed  and  determined  by  the  decision 
on  the  issues  presented  by  the  petition  of  intervention 
in  the  case  of  Rider,  Wallace  &  Co.  v.  Farnsworth. 
The  decision  in  that  case  was  adverse  to  the  intervenor, 
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and  its  petition  was  therefore  stricken  from  the  record 
in  the  other  case.  The  appellant  contends  that  the 
question  of  fraud  was  adjudicated  in  those  cases,  and 
cannot  be  tried  in  this  case.  But  it  is  not  shown  that 
the  question  of  fraud  was  presented  by  the  pleadings 
in  the  intervention  proceedings,  and  it  affirmatively 
appears  that  the  only  issue  tried  was  that  in  regard  to 
notice  of  the  mortgage.  The  defendant  was  not  a  party 
to  those  actions,  and  is  not  estopped  to  now  assert  any 
valid  defense,  restingupon  the  alleged  fraudulent  char- 
acter of  the  mortgage,  which  he  may  have. 

II.  Section  1923  of  the  Code  provides  for  the 
recording  of  instruments  conveying  personal  property. 
2.  county  re-       Section  1924  requires  the  recorder  to  keep 

corder:  index-  .  ,         ,  .      ,  «  .     . 

ins  mortgage:  an  entry  book  or  index  for  such  mstru- 
damagea.  "  ments,  properly  ruled,  so  as  to  show,  in 
parallel  columns,  "first,  the  mortgagors  or  vendors; 
second,  the  mortgagees  or  vendees ;  third,  the  date  of 
the  filing  of  the  instrument;  fourth,  the  date  of  the 
instrument  itself;  fifth,  its  nature;  sixth,  the  page  and 
book  where  the  record  is  to  be  found. "  Section  1925 
is  as  follows: 

"  Whenever  any  written  instrument  of  the  charac- 
ter above  contemplated  is  filed  for  record  as  aforesaid, 
the  recorder  shall  note  thereon  the  day  and  hour  of  filing 
the  same,  and  forthwith  enter  in  his  entry  book  all  the 
particulars  required  in  the  preceding  section,  except 
the  sixth ;  and  from  the  time  of  said  entry  the  sale  or 
mortgage  shall  be  deemed  complete,  as  to  third  per- 
sons, and  have  the  same  effect  as  though  it  had  been 
accompanied  by  the  actual  delivery  of  the  properly 
sold  or  mortgaged. " 

The  duty  imposed  upon  the  recorder  by  this  sec- 
tion is  of  the  most  important  character,  and  can  not 
be  delayed  to  permit  the  doing  of  other  work,  but 
must  be  performed  as  soon  as  it  can  be  done  with  rea- 

Vol.  87—35 
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sonable  exertions.  The  diligence  required  is  deter- 
mined by  the  nature  of  the  work  and  the  objects  to  be 
accomplished  by  it,  as  well  as  by  the  circumstances 
which  affect  the  performance  of  the  duty.  Greater 
diligence  is  necessary  than  would  be  demanded  to 
record  an  instrument  already  indexed,  or  than  would 
be  required  in  ordinary  business  transactions.  No 
doubt  circumstances  may  exist  which  will  justify  some 
delay  on  the  part  of  the  recorder  in  indexing  instru- 
ments like  that  in  question.  He  is  not  required  to  per- 
form the  impossible,  nor  is  he  obliged  to  anticipate, 
and  be  prepared  to  meet,  every  extraordinary  and 
unforeseen  demand  upon  his  time;  but  the  nature  of 
the  duty  to  index  instruments  like  that  in  question, 
filed  for  record,  and  the  interests  to  be  protected  by  it 
are  liable  to  be  of  such  great  importance,  that  it  should 
be  performed  as  speedily  as  is  practicable,  even  at  the 
cost  to  the  recorder  of  unusual  inconvenience  and 
labor.  It  is  the  duty  of  first  importance,  and  should 
be  first  discharged.  If  it  be  shown  that  such  an  instru- 
ment, duly  filed  for  record,  was  not  at  once  indexed,  a 
presumption  of  negligence  on  the  part  of  the  recorder 
would  arise,  and  the  burden  of  disproving  it  would  be 
upon  him.  This  is  true,  for  the  reason  that  the  law 
makes  it  his  duty  to  index  the  instrument  "forthwith;" 
and  it  must  be  presumed,  in  the  absence  of  proof  to 
the  contrary,  that  he  is  able  to  do  so,  and  for  the  fur- 
ther reason  that  any  facts  which  would  justify  delay 
are  peculiarly  within  his  own  knowledge.  Therefore, 
when  the  plaintiff  showed  that  sixteen  hours  elapsed 
between  the  filing  and  indexing  of  its  chattel  mortgage, 
and  that  it  sustained  damage  in  consequence  of  that 
delay,  it  had  established  a  prima  facie  right  of  recovery. 
The  evidence  submitted  on  the  part  of  the  defendant 
tended  to  show  the  following  facts:  With  the  assist- 
ance of  one  clerk  the  defendant  was  able  to  do  the 
work  of  the  office  during  February,  1889.    On  the 
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eleventh  day  of  that  month  thirty  instruments  were 
filed  in  the  office  for  record,  of  which  twenty-six  were 
filed  before  the  one  in  controversy.  It  was  the  custom 
of  the  defendant,  when  an  instrument  was  received,  to 
note  thereon  the  day  and  hour  of  filing,  and  then  to 
ascertain  if  its  form  was  like  any  of  the  forms  printed 
in  the  record  books  of  his  office;  and,  if  it  was,  he 
would  also  note  on  the  instrument  the  book  and  page 
where  it  would  be  recorded.  From  ten  to  fifteei* 
minutes  were  occupied  in  making  these  notations  on 
an  instrument,  and  in  indexing  it.  On  the  day  speci- 
fied twenty-six  instruments  were  indexed  by  the 
defendant,  in  the  order  in  which  they  were  received. 
His  clerk  had  been  in  the  office  but  a  few  days,  and 
was  not  regarded  as  competent  to  do  that  kind  of 
work.  He  was  engaged  in  recording  instruments,  and 
was  not  called  upon  to  assist  in  indexing.  It  is 
not  shown  at  what  hours  the  twenty-six  instruments 
indexed  were  filed,  but  it  is  not  claimed  that  they  were 
filed  late  in  the  day.  The  instrument  next  preceding 
the  one  in  question  was  filed  at  3  o'clock  in  the  after- 
noon. The  mail  was  obtained  at  8  o'clock  in  the  morn- 
ing, and  the  defendant  worked  in  his  office  from  that 
time  until  6  o'clock,  or  perhaps  half  an  hour  later, 
at  night,  excepting  for  half  or  three  quarters  of  an 
hour  at  the  time  for  dinner.  It  appears  from  the  tes- 
timony of  the  defendant,  giving  him  the  benefit  of  all 
reasonable  doubts,  that  he  could  have  noted  the  filing 
on,  and  indexed,  thirty-six  instruments  during  the 
time  he  spent  in  his  office  on  the  day  in  question,  or 
ten  more  than  were  indexed,  and  that  he  must  have 
spent  several  hours  in  doing  work  which  should  have 
been  postponed,  if  it  could  not  have  been  done  otherwise, 
until  after  the  indexing  was  completed.  In  other  words, 
the  defendant  has  shown  affirmatively  that  he  could 
have  indexed  the  mortgage  in  question  more  than 
twelve  hours  before  the  second  writ  was  levied,  without 
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requiring  any  assistance  from  his  clerk,  and  without 
working  more  than  the  usual  number  of  hours.  He 
not  only  failed  to  disprove  negligence,  but  established 
it,  by  his  own  testimony. 

III.  It  is  said,  if  it  be  true  that  the  mortgage  is 
fraudulent  against  creditors  of  the  mortgagor,  the 
defendant  can  not  rely  upon  that  fact  as  a  defense,  so 
long  as  the  mortgagor  does  not  complain.  The  ques- 
tion thus  presented  is  stated,  rather  than  discussed,  by 
the  appellant,  and,  since  it  must  be  determined  accord- 
ing to  the  facts  which  may  be  proved  on  another  trial, 
will  not  now  be  decided. 

Other  questions  discussed,  including  one  based 
upon  the  tenth  paragraph  of  the  charge,  in  regard  to 
the  burden  of  proof,  are  disposed  of  by  what  we  have 
said.    The  judgment  of  the  district  court  is  reversed. 
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W.  J.  Wernli,  Appellant,    v. 

Appellee. 


Margaret   Collins, 


It  Contract:  rescission:  evidence.  Where  the  plaintiff  agreed  to 
put  in  for  the  defendant  a  well,  pump,  windmill,  etc.,  and  to  furnish  a 
good  supply  of  water  for  her  stock,  knowing  the  number  of  head  of 
stock  she  had,  and  the  work,  when  done,  failed  to  furnish  a  good  sup- 
ply of  water,  and  the  plaintiff,  upon  being  notified  of  that  fact,  failed 
to  remedy  the  defect,  held,  that  the  defendant  had  the  right  to  rescind 
the  contract  by  notifying  the  plaintiff  to  remove  the  windmill  and 
appliances,  and  refusing  longer  to  use  the  same.  The  fact  that  the 
season  was  unusually  dry  was  not  material. 

2.  . :  :  :  recovery  on  quantum  meruit.  The  im- 
provements contracted  for  in  such  case  not  being  of  such  a  permanent 
nature  that  they  could  not  be  removed,  held,  that  the  defendant  was 
not  bound  to  keep  them  for  what  they  were  actually  worth ;  and  that 
in  any  event  the  plaintiff  could  not  recover  anything  therefor,  since 
his  action  was  brought  upon  an  express  contract,  and  not  upon  a 
quantum  meruit. 
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Appeal  from  Plymouth  District  Court. — Hon.  Scott  M. 
Ladd,  Judge. 

Wednesday,  February  1,  1893. 

Action  in  equity  for  the  foreclosure  of  a  mechan- 
ic's lien.  Judgment  dismissing  the  plaintiffs  bill,  and 
he  appeals. — Affirmed. 

F.  M.  Boseberry  and  Geo.  C.  Scott ,  for  appellant. 

Argo1  McDuffie  <&  Beichmann,  for  appellee. 

•  Kinne,'  J. — The  plaintiff,  on  June  17, 1890,  entered 
into  a  written  contract  with  the  defendant  for  the  erec- 
tion on  her  farm  of  a  windmill  pump,  tower,  well,  and 
the  necessary  conducting  pipes.  The  defendant  was  to 
pay  therefor  two  hundred  and  sixty-five  dollars,  by 
executing  to  the  plaintiff,  in  sixty  days  after  the  mill 
was  erected  and  in  good  working  order,  her  promissory 
note,  due  in  the  fall  of  1890,  or  spring  of  1891.  The 
plaintiff  claims  judgment  for  said  sum,  and  for  a 
mechanic's  lien,  and  makes  the  necessary  averments 
therefor. 

The  material  question  raised  by  the  answer  is  based 
on  the  following  provision  of  the  contract:  "Wm.  J. 
Wernli  agrees  to  dig  and  fill  anchor  post  holes  and 
ditch  for  conducting  pipe,  and  to  furnish  a  good  sup- 
ply of  water  for  stock."  The  answer,  after  making 
certain  other  allegations,  not  necessary  to  be  stated, 
avers  that  the  plaintiff  did  not  perform  his  contract 
within  a  reasonable  time,  and  failed  to  furnish  a  good 
supply  of  water  for  stock ;  and  that,  by  reason  thereof, 
the  defendant,  on  September  16,  1890,  rescinded  the 
contract,  and  ordered  the  plaintiff  to  remove  said  mill 
and  other  articles  from  her  land,  since  which  time  she 
has  not  used  said  mill.  She  also  denies  any  indebted- 
ness to  the  plaintiff. 
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T.     The  evidence  abundantly  shows  that  the  plain- 
tiff failed  to  comply  with  his  contract  in  digging  a  well 
that  would  furnish  a  good  supply  of  water 

1.  Contract:  re-  °  "  y 

scission:  evi-    f0r  the  defendant's  stock.     It  also  shows 

deuce. 

that  the  plaintiff  knpw,  before  the  contract 
was  made,  the  number  of  head  of  stock  to  be  supplied 
with  water;  that  in  a  few  days  after  the  well  was  dug 
find  mill  erected,  the  water  supply  practically  failed, 
and  though  the  plaintiff  had  notice  thereof,  and  ample 
opportunity  to  remedy  the  defect,  he  took  no  steps  to 
make  his  contract  good  by  furnishing  a  supply  of  water 
for  the  defendant's  stock ;  that  after  September  16, 
1890,  when  the  defendant  rescinded  the  contract,  .and 
notified  the  plaintiff  to  remove  the  mill  and  appliances, 
she  never  used  the  same. 

Now,  it  is  clear  that,  if  this  was  such  a  contract  as 
might  be  rescinded,  then  the  defendant  was  justified  in 
so  treating  it  and  in  fact  did  rescind  it.  The  mill 
and  well  failed  in  the  most  essential  particular  to 
comply  with  the  contract — to  furnish  a  good  sup- 
ply of  water.  As  made  by  the  plaintiff,  it  was 
useless,  and  of  no  value  to  the  defendant.  Nor 
is  the  fact  that  the  season  was  dry  an  excuse  for 
the  plaintiff's  failing  to  comply  with  his  contract.  In 
terms,  the  obligation  of  the  contract  on  the  plaintiff 
to  supply  water  was  absolute.  We  can  not  alter  the 
terms  of  the  contract  by  assuming  that  the  plaintiff 
was  to  be  absolved  from  complying  with  that  part  of 
his  contract  in  case  the  season  was  unusually  dry.  To 
do  so  would  be  to  make  a  new  contract  to  that  extent 
for  the  parties.  The  contract  is  certain  and  plain. 
Under  its  terms,  the  plaintiff  was  to  furnish  a  good  sup- 
ply of  water  for  stock.  He  has  failed  to  do  so.  If  he 
obligated  himself  to  do  something  that  might  be  diffi- 
cult of  performance,  he  did  so  at  his  peril,  and  can  not 
now  complain. 
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II.  The  plaintiff  contends  that  the  improvements 
became,  as  soon  as  erected,  a  part  of  the  realty,  and 
2._: — : — :  hence  he  can  not  remove  them;  that  the 
qnautSm  on  defendant  must  accept  them,  and,  if  the 
contract  has  not  been,  fully  complied  with, 
her  remedy  is  to  set  up  and  prove  her  damages;  that 
she  can  not  rescind  the  contract.  To  support  this 
claim,  several  Iowa  cases  are  cited,  but  in  all  of  them 
the  improvements  were  of  a  permanent  character,  as 
houses,  barns,  and  the  like,  wherein  the  owner  of  the 
land  obtained  or  enjoyed  some  benefit  from  the  improve- 
ment, although  the  terms  of  the  contract  had  not  been 
complied  with.  We  do  not  think  these  cases  are 
applicable  to  the  case  at  bar.  This  case  is  not  like 
those  cited,  in  this:  The  improvement  is  of  no  value 
whatever  to  the  defendant ;  it  can .  be  removed  without 
any  particular  injury  to  the  land.  Even  if  the  cases 
cited  were  applicable,  the  plaintiff  could  not  recover. 
He  sues  on  an  express  contract,  and  thereunder  he  can  not 
recover  upon  the  quantum  meruit.  If  he  intended  to 
recover  under  a  quantum  meruit,  he  should  have  so  plead- 
ed in  a  separate  count  of  his  petition.  There  is  no  claim 
in  this  petition  to  recoverjanything  except  on  the  special 
contract.  Pixler  v.  Nichols,  8  Iowa,  106;  Eyser  v. 
Weissgerber,  2  Iowa,  463 ;  Corwin  v.  Wallace,  17  Iowa, 
374;  Flynn  v.  Des  Moines  <£  St.  L.  Railway  Co.,  63 
Iowa,  499.  Plaintiff  does  not  plead  or  prove  any  waiver 
of  performance  by  the  defendant.  It  will  be  observed 
that  in  all  the  cases  relied  upon  by  the  defendant,  so 
far  as  the  record  shows,  where  a  special  contract 
existed,  and  recovery  was  had  for  the  actual  work, 
labor,  and  service  rendered,  the  contract  not  having 
been  fully  complied  with,  recovery  was  claimed  under 
a  quantum  meruit  count,  not,  as  in  this  case,  under  a 
single  count,  based  upon  the  contract  alone.  We 
think  in  this  case  the  defendant  was  fully  justified  in 
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rescinding  the    contract.     It    was  an  entirety.    The 
plaintiff  failed  to  comply  with  it. 

As  the  views  expressed  dispose  of  the  case,   other 
questions  argued  need  not  be  considered.    Affibmed. 


N.  B.  Fbanoe,  Appellee,  v.  E.  D.  Smith  et  a?., 
Appellants. 

1.  Appeal:  delay  in  piling  additional  abstract.  Delay  in  filing 
an  additional  abstract  is  not  sufficient  ground  for  striking  it  from 
the  files,  where  no  prejudice  is  shown  to  have  resulted  therefrom. 

2.  :  affidavits  to  contradict  record.    Affidavits  can  not  be 

considered  in  the  supreme  court  to  show  that  the  translation  of  the 
shorthand  reporter's  notes  was  changed  before  an  additional  abstract 
thereof  was  made.  The  remedy  in  such  case  is  by  application  to  the 
lower  court  to  correct  the  record,  for  which  purpose  this  court  will 
grant  time;  in  a  proper  case,  when  asked. 

3.  Usury:  evidence.  Notes  taken  for  money  loaned  to  pay  off 
usurious  notes  are  not  tainted  with  usury,  even  though  the  lender 
knows  that  the  money  is  used  for  the  payment  of  notes  which  are 
usurious. 

Appeal  from  Polk  District  Court. — Hon.  Chables  H. 
Bishop,  Judge. 

Wednesday,  Febbuaby  1, 1893. 

Action  to  recover  the  amount  due  on  two  promis- 
sory notes.  There  was  a  trial  to  the  court,  without 
the  intervention  of  a  jury,  and  a  judgment  in  favor  of 
the  plaintiff.     The  defendants  appeal. — Affirmed. 

Ira  W.  Anderson,  for  appellants. 

J.  K.  Macomber  and  Frank  Y.  Locke,  for  appellee. 

Robinson,  C.  J. — The  notes  in  suit  were  made  by 
the  defendants  on  the  fifteenth  day  of  February,  1890, 
in  favor  of  the  plaintiff,  were  payable  on  the  twenty- 
second  day  of  March,  1890,  and  bear  interest  at  the 
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rate  of  ten  per  cent,  per  annum,  payable  semiannu- 
ally. One  was  given  for  the  sum  of  one  hundred  and 
seventy-five  dollars,  and  the  other  for  the  sum  of  one 
hundred  and  forty-eight  dollars  and  twenty-five  cents. 
The  defendants  claim  that  the  notes  are  usurious. 
Judgment  was  rendered  in  favor  of  the  plaintiff  for  the 
full  amount  of  the  notes. 

I.  A  motion  has  been  filed  by  the  appellants  to 

strike  from    the  files  an  additional   abstract  of  the 

1.  apwal:  delay  appellee,  on  the  ground  that  it  was  not 

{foSaf ?b?ddl"   filed  within  the  time  prescribed  by  the 
stract.  rxAea  of  thig  court#     with  the  motion  is 

filed  an  affidavit  which  states,  in  substance  and  effect, 
that  the  abstract  was  prepared  from  the  reporter's 
translation  of  his  notes  of  the  evidence,  and  was  cor- 
rect, and  that  the  translation  was  afterwards  changed. 
A  counter  affidavit  was  also  filed.  It  does  not  appear 
that  any  prejudice  has  resulted  from  the  delay  in  filing 
the  additional  abstract,  and  delay  alone  is  not  sufficient 
ground  for  striking  it  from  the  files.  Lathrop  v.  Doty, 
82  Iowa,  274.     If  the  appellants  have  been  wronged  by 

the  change  in  the  translation  of  the  short- 
*'  tolionuldlct*  hand  reporter's  notes,  they  should  have 

applied  to  the  district  court  for  relief. 
On  a  proper  showing,  we  would  grant  time  in  which  to 
make  such  an  application  for  the  correction  of  the 
record,  but  time  is  not  asked  in  this  case.  Moreover, 
it  is  not  shown  that  the  translation  was  changed  with- 
out authority,  nor  that  it  is  not  correct  as  changed. 
However  that  may  be,  it  is  sufficient  to  say  that  it  has 
been  frequently  held  that  affidavits  can  not  be  received 
in  this  court  to  contradict  the  records  of  the  lower 
courts.     The  motion  is  overruled. 

II.  The  facts  in  this  case,  as  disclosed  by  the  evi- 
dence, are  as  follows:  George  H.  France  was  a  loan 
s  tjstoy:  broker,  and  the  husband  of  the  plaintiff. 

evidenoe.        jn  j^e  year  1889  he  had  in  his  possession 
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money  for  investment  which  belonged  to  his  father, 
William  France.  In  July,  and  again  in  August,  of 
that  year,  the  defendants  employed  George  H.  France 
to  procure  loans  of  his  father,  for  which  the  defend- 
ants agreed  to  pay  a  commission,  and  later  an  exten- 
sion of  time  was  obtained  by  the  defendants,  on  one  or 
both  of  the  loans  so  procured,  for  which  they  also 
agreed  to  pay  a  commission.  The  commissions  so 
agreed  upon  were  to  be  paid  to  the  son,  although  it  is 
probable  that  the  father  had  knowledge  of  them.  The 
notes  in  suit  were  given  to  the  plaintiff  to  pay  the 
amount  due  on  the  notes  given  to  the  father,  and  sums 
which  the  defendants  were  owing  to  George  H.  France 
for  his  services.  Whether  the  notes  given  to  William 
France  were  usurious  we  need  not  inquire,  for  the 
reason  that  the  evidence  fully  warranted  the  district 
court  in  finding  that  the  notes  in  suit  were  given  for 
money  which  belonged  to  the  plaintiff,  in  a  sum  equal 
to  the  amount  of  the  two  notes,  and  that  no  commis- 
sion for  procuring  that  money  was  paid  or  charged. 
If  it  be  true,  as  claimed,  that  the  notes  to  William 
France  were  usurious,  it  would  not  follow  that  those  in 
suit  are  also  usurious.  They  were  given  as  a  separate 
and  independent  transaction,  and  would  not  have  been 
tainted  with  usury  had  the  plaintiff  known  that  the 
money  she  furnished  for  them  was  to  be  used  in  satis- 
fying usurious  notes.  Brown  v.  Cass  County  Bank,  86 
Iowa,  527. 

We  conclude  that  the  evidence  fully  sustains  the 
judgment.    It  is,  therefore,  affibmed. 
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A,    H.    Shipley,    Appellant,    v.    John    Reasoneb, 

Appellee. 

1.  Pleadings:  when  to  be  regarded  as  evidence.  A  pleading  which 
has  been  superseded  by  an  amendment  is  not,  like  the  pleadings  upon 
which  the  ease  is  finally  submitted  to  the  jury,  to  be  considered  as 
evidence,  unless  it  is  introduced  as  such  on  the  trial ;  and  an  instruc- 
tion to  the  jury  that  admissions  and  statements  made  in  such  a  super- 
seded pleading,  though  not  introduced  in  evidence,  should  be  taken  as 
true  against  the  pleader,  unless  contradicted  and  explained  by  testi- 
mony upon  the  trial,  was  properly  refused. 

2.  Verdict:  sufficiency  op  evidence  to  support.  Where,  under  the 
instructions,  a  verdict  for  the  defendant  may  be  based  upon  one  of 
two  grounds,  it  will  not  be  set  aside  on  appeal  because  the  evidence  is 
insufficient  to  sustain  it  upon  one  of  these  grounds. 

3.  Instructions  to  Jury :  clerical  error:  no  prejudice.  A  mere 
clerical  error  in  an  instruction,  in  using  the  word  "defendant"  for 
"plaintiff/'  is  immaterial,  and  is  not  ground  for  reversal,  where  the 
error  is  apparent,  and  the  meaning  clear. 

4.  Promissory  Notes:  fraud:  purchaser  with  notice:  estoppel 
of  maker  by  new  contract.  Although  the  indorsee  of  a  note  takes 
it  with  notice  that  it  is  void  for  fraud  as  between  the  maker  and  the 
payee,  yet  where  he  so  takes  it  at  the  solicitation  of  the  maker,  and 
upon  his  promise  to  secure  and  pay  the  same,  and  the  maker  receives 
a  part  of  the  consideration  given  by  him  for  the  note,  such  new  con- 
tract is  binding  upon  the  maker,  and  estops  him  from  denying  his 
liability  to  the  indorsee  upon  the  ground  that  the  latter  knew  of  the 
infirmities  of  the  note  when  he  took  it. 

Appeal  from   Madison   District    Court. — Hon.  J,   H. 
Henderson,  Judge. 

Wednesday,  February  1, 1893. 

Action  to  recover  possession  of  two  promissory 
notes  executed  by  the  plaintiff,  for  two  hundred  dollars 
each,  payable  to  Gk  B.  Morse,  or  bearer,  January  1, 
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1889.  The  grounds  of  recovery,  briefly  stated,  are  that 
the  notes  were  given  in  what  is  commonly  known  as  a 
"Bohemian  Oats  Transaction,' '  and  are  without  con- 
sideration and  void ;  that  the  defendant  was  a  party  to 
the  transaction,  and  received  said  notes  after  maturity, 
and  with  full  knowledge  of  their  inception.  After  the 
case  was  reversed  on  the  former  appeal  (80  Iowa,  548,) 
and  remanded,  the  defendant  filed  an  amended  and 
substituted  answer,  to  which  the  plaintiff  replied,  and 
the  case  was  again  tried  to  a  jury.  The  jury  were 
instructed  that,  under  the  evidence,  the  defendant  was 
entitled  to-  the  possession  of  the  notes,  and  that  the 
only  question  for  them  to  determine  was  their  value.  A 
verdict  was  returned  in  favor  of  the  defendant,  and  fix- 
ing the  value  of  the  notes  at  five  hundred  and  forty- 
seven  dollars  and  sixteen  cents.  The  defendant  elected  to 
take  a  money  judgment  for  the  value  of  the  notes,  and 
judgment  was  entered  accordingly,  from  which  the 
plaintiff  appeals. — Affirmed. 

J.  P.  Steele  and  John  Leonard  &  Son,  for  appel- 
lant. 

Ddbney  &  Guiher,  for  appellee. 

Given,  J. — I.     The  appellant's  first  complaint  is  of 

the  refusal  to  give  an  instruction  in  substance  as  fol- 

i.  pleadings:       lows:  That  statements  and  admissions  of 

^ded^ew-  a  party  in  his  pleadings  "are,  as  evidence, 

denoe.  Qj  ^Q  graves£  weight  against  him;   and 

where,  in  the  trial  of  a  cause,  there  is  no  testimony  in 
any  manner  contradicting  or  explaining  away  such 
statements  or  admissions,  they  should,  as  against  the 
party  making  them,  be  taken,  considered,  and  acted 
upon  as  true."  The  appellant  contends  that,  as  the 
defendant  had  made  certain  admissions  in  his  original 
answer  different  from  the  allegations  of  his  amended 
and  substituted  answer,  and  from  what  was  claimed  on 
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the  trial,  the  instruction  should  have  been  given.  The 
appellee  contends  that,  as  the  original  answer  was  sup- 
erseded by  the  amended  and  substituted  answer,  and 
was  not  offered  in  evidence,  the  instruction  was  prop- 
erly refused.  There  is  no  question  but  that  admissions 
made  in  the  original  answer  were  competent  evidence 
against  the  defendant,  but  the  contention  is  whether 
they  were  proper  to  be  so  considered  without  being 
introduced  in  evidence. 

In  considering  this  question,  it  may  be  well  to  first 
notice  a  few  well-established  rules  relating  to  pleadings 
as  evidence.  It  is  unquestionably  the  rule  that  admis- 
sions made  in  the  pleadings  forming  the  issues  being 
tried  are  proper  to  be  considered ,  without  being  intro- 
duced in  evidence.  They  go  to  the  court  and  jury,  not 
as  evidence,  but  for  the  purpose  of  showing  what  the 
issues  are.  As  to  such  admissions,  there  is  no  issue ; 
no  proof  is  required ;  and  the  party  making  them  is 
bound  thereby.  JRaridan  v.  Central  Iowa  Railway  Co., 
69  Iowa,  527;  Eambell  v.  O'Neal,  39  Iowa,  562.  A 
party  desiring  to  withdraw  an  allegation  or  admission 
made  by  him  in  a  pleading  may  do  so  by  amendment, 
or  by  a  substituted  pleading.  Iowa  County  v.  Huston, 
43  Iowa,  485;  Johnson  v.  McGrew,  42  Iowa,  555. 
Pleadings  that  have  been  superseded  remain  a  part  of 
the  record  in  the  case,  even  though  withdrawn,  and 
''may  be  introduced  in  evidence  against  him."  Raridan 
v.  Central  Iowa  Railway  Co.,  supra.  Admissions  in  a 
pleading  that  have  been  superseded  are  not  conclusive 
upon  the  party  making  them.  He  may  show  that  they 
were  made  inadvertently  or  by  mistake.  Ayres  v. 
Hartford  Fire  Insurance  Co.,  17  Iowa,  179;  Mulligan  v. 
Illinois  Central  Railway  Co.,  36  Iowa,  182;  Raridan  v. 
Central  Iowa  Railway  Co.,  supra.  It  will  be  observed 
that  the  following  distinctions  exist  between  the  plead- 
ings upon  which  the  case  is  tried  and  those  that  have 
been  superseded.    The  former  are  before  the  court  and 
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jury  of  necessity,  without  offer,  not*  as  evidence,  but  to 
show  the  issues  to  be  tried;  and  admissions  made 
therein  are  taken  as  true,  and  conclusive  against  the 
party  making  them.  The  latter  are  not  necessarily 
before  the  court  and  jury  and,  if  before  them,  are  only 
as  evidence,  are  not  conclusive,  and  may  be  shown  to 
have  been  made  inadvertently,  or  by  mistake,  or,  as 
stated  in  the  instruction,  may  be  contradicted  or 
explained. 

In  the  cases  to  which  we  have  referred,  and  also  in 
the  instruction  under  consideration,  a  superseded  plead- 
ing is  regarded  as  evidence  only,  which,  like  any  other 
evidence  of  admission,  may  be  explained.  Being  only 
evidence,  and  subject  to  explanation,  it  seems  that  it 
should  be  introduced  as  any  other  evidence,  and  unless 
so  introduced,  should  not  be  considered.  To  hold 
otherwise  is  to  permit  a  party  to  spring  a  surprise  upon 
his  adversary,  by  presenting  the  admissions  when  the 
opportunity  to  explain  has  passed.  Surely  the  law 
does  not  contemplate  such  an  unfair  practice  that 
would  deprive  a  party  of  the  privilege  of  explain- 
ing how  and  why  the  admission  was  made.  The  value 
of  this  privilege  is  seen  when  the  weight  given  to  such 
admissions  unexplained  is  remembered.  It  will  not  do 
to  say  that  anything  may  be  considered  as  evidence 
that  has  not  been  introduced  as  such,  especially  when 
it  prevents  the  opposite  party  from  rebutting  it. 

Cross  v.  Garrett,  35  Iowa,  481,  and  cases  following 
it,  may  seem  at  first  view  to  be  in  conflict  with  this 
conclusion.  In  that  case,  "in  his  closing  argument  the 
plaintiff's  counsel  asked  permission  of  the  court  to 
read  to  the  jury,  and  comment  upon,  a  motion  of  the 
defendant  for  a  continuance  filed  in  the  case.  The 
defendant  objected,  upon  the  ground  that  it  had  not 
been  offered  in  evidence,  was  immaterial,  and  the 
defendant  had  closed  his  case  and  could  not  reply." 
The  objection  was  overruled,  and  this  court,  in  review- 
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ing  the  ruling,  said:  "The  motion  for  continuance  was 
part  of  the  record,  and  a  proper  matter  of  comment  by 
the  opposite  party,  without  being  formally  offered  in 
evidence."  In  further  commenting  on  the  ruling,  the 
order  in  which  cases  should  be  argued  is  referred  to, 
and  stress  given  to  the  fact  that  the  defendant  did  not 
ask  permission  to  reply.  The  privilege  asked  was  to 
read  to  the  jury,  and  to  comment  upon,  that  which  was 
competent  evidence,  but  which  had  jiot  theretofore 
been  "formally  offered."  It  was  simply  an  applica- 
tion to  be  permitted  to  then  introduce  an  item  of 
evidence  that  had  been  omitted,  and  the  court,  in  the 
exercise  of  a  discretion  which  it  had,  permitted  the 
evidence  to  be  then  introduced.  Had  the  defendant 
insisted  upon  it,  he  had  the  undoubted  right  to  reply 
by  both  proof  and  argument;  but,  not  asking  to  do 
so,  there  was  no  error  in  granting  the  plaintiff's  request. 
True,  the  court  says  that  motion  was  a  part  of  the 
record,  and  a  proper  matter  of  comment,  "without 
being  formally  offered  in  evidence."  Construing  this 
language  in  the  light  of  the  plaintiff's  request  and 
defendant's  objections,  it  means  nothing  more  than 
that  the  evidence  might  then  be  introduced  and  com- 
mented upon,  though  not  offered  in  the  proper  order. 
It  is  proper  to  say  that,  on  the  submission  of  that 
case,  this  question  was  barely  mentioned  in  argument, 
and  submitted  without  any  citation  of  authorities.  It 
seems  to  have  been  treated  as  of  minor  importance  to 
the  other  questions  involved,  and  for  that  reason  the 
conclusion  of  the  court  was  not  as  clearly  and  carefully 
expressed  as  it  otherwise  would  have  been. 

In  Eanners  v.  McClelland,  74  Iowa,  319,  counsel 
for  plaintiff,  while  making  his  opening  argument  to 
the  jury,  was  permitted  to  read  to  the  jury  a  motion 
and  affidavit  filed  by  the  defendant  for  a  continuance. 
Following  Cross  v.  Garrett,  this  court  held  there  was 
no  error.    In  Brannumv*  0J  Connor,  11  Iowa,  633,  a 
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like  ruling  was  made  under  the  same  state  of  facts  as 
in  Hanners'  case.  In  both  of  these  cases  it  was  a  mere 
granting  of  permission  to  introduce  competent  evidence 
that  had  been  omitted,  as  was  done  in  Cross  v.  Garrett, 
and,  as  in  that,  leave  was  i^ot  asked  to  reply.  In  this 
case  the  superseded  answer  was  not.  offered  in  evidence 
at  any  time,  and  there  was  no  evidence  upon  which  to 
base  the  instruction  refused.  Therefore  there  was  no 
error  in  rofusing.it. 

II.  As  already  stated,  thfe  court  instructed  that 
the  defendant  was  entitled  to  the  possession  of  the 
2-  flci^c7of8Uf'  notes,  and  the  only  question  submitted  was 
?updPeonrte  to  that  of  their  value.  The  court  also  instruct- 
ed that  the  notes  were  void  as  between  parties  to  the 
transaction  in  which  they  were  given.  The  value  of 
the  notes  was  made  to  depend  upon  whether  the 
defendant  was  a  bona  fide  holder  thereof,  free  from 
infirmities.  One  contention  was  whether  the  defend- 
ant took  the  notes  with  knowledge  of  their  character. 
The  appellant  moved  for  a  new  trial,  upon  the  ground, 
among  others,  that  the  verdict  is  contrary  to  law,  is 
not  supported  by  the  evidence,  and  is  contrary  to  the 
instructions.  He  complains  of  the  overruling  of  his 
motion  upon  these  grounds,  contending  that  there  was 
no  evidence  to  show  that  the  defendant  did  not  know 
the  character  of  these  notes,  but,  on  the  contrary,  con- 
clusive evidence  that  he  knew  all  about  the  transaction 
in  which  they  were  given,  before  he  received  them. 
The  court  instructed,  in  substance,  as  follows:  That 
if  the  defendant  was  a  party  to  the  transaction  in  which 
the  notes  were  given,  or  took  them  with  knowl- 
edge of  the  transaction,  they  were  void  and  of  no  value 
as  to  him,  "unless  you  further  find  that  the  plaintiff 
is  estopped  from  denying  his  liability  on  the  notes, 
as  hereinafter  explained."  The  court  further  instruct- 
ed "that  if  the  defendant  was  not  a  party  to  the 
transaction,  and  purchased  the  notes  at  the  solicitation 
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of  the  plaintiff  and  upon  his  promise  to  pay  and 
secure  thfe  same,  and  relied  upon  said  statements 
and  promise,  and  paid  for  the  notes  as  alleged, 
and  that  the  purchase  was  not  for  the  purpose  of  carry- 
ing out  the  original  transaction,  *  *  *  then  the 
plaintiff  is  estopped  from  denying  his  liability  on  the 
notes,  and  you  will  find  the  value  of  the  notes  to  be  the 
amount  due  on  them,  with  interest  to  the  date  of  your 
verdict,  according  to  their  terms."  It  will  be  observed 
that,  under  this  instruction,  a  verdict  for  the  defendant 
might  be  found  as  it  was,  even  though  the  evidence 
showed  that  the  defendant  did  know  of  the  infirmities  of 
these  notes  at  the  time  he  purchased  them.  Our  exami- 
nation of  the  record  inclines  us  to  believe  that  the 
weight  of  the  evidence  is  in  favor  of  the  conclusion 
that  the  defendant  did  know  of  the  character  of  these 
notes  when  he  took  them,  bujt  there  is  evidence  tending 
to  show  the  contrary.  If  the  matter  rested  upon  the 
evidence  alone,  we  might  be  disposed  to  hold  that  the 
court  erred,  but,  with  the  instruction  just  referred  to,  we 
can  not  say  that  the  verdict  should  have  been  set  aside. 

III.  The  appellant  complains  of  the  fourth  instruc- 
tion, as  ambiguous  and  misleading.  It  says:  "If  you 
8.  instructions  &n&  that  *^e  defendant  is  estopped  as  in 

ioajiuSr:o?!e5o  these  instructions  hereinafter  defined," 
prejudice.  Q^Q  There  was  no  estoppel  pleaded  against 
the  defendant,  and  it  is  evident  from  what  is  "herein- 
after defined"  that,  by  clerical  error,  "defendant"  was 
written  where  "plaintiff"  was  intended.  The  error 
was  apparent  on  the  face  of  the  instruction,  and  could 
not  have  worked  any  prejudice. 

IV.  In  the  fifth  paragraph,  after  instructing  that 
these  notes  were  void  as  between  the  parties  thereto, 
4.  promissory     and  all  parties  to  the  transaction  in  which 

notes:  fraud:    .,  .  -  n  ±    i  • 

purchaser      they  were  given,  as  well  as  persons  taking 

with  notice:  "  °  '  «      ,     .         ? 

estoppel  of     them  with  knowledge  of  their  character, 

maker  by  "  7 

new  contract,  the  jury  were  told  as  follows  2     '  'If  you  find 
Vol.  87—36 


Digitized  by 


Google 


562  Shipley  v.  Eeasoneb.  [87  Iowa 

from  the  evidence  that  the  defendant,  John  Reasoner, 
whether  present  or  absent,  was  a  party  to  the  transac- 
tion in  which  the  notes  were  given,  or  that  he  took 
them  with  knowledge  of  the  transaction  in  which  they 
were  given,  as  to  him  they  are  void  and  uncollectible, 
and  of  no  value,  unless  you  further  find  that  the  plain- 
tiff is  estopped  from  denying  his  liability  on  the  notes, 
as  hereinafter  explained."  The  appellant  contends 
that  if  the  defendant  was  a  party  to  the  transaction,  or 
took  the  notes  with  knowledge,  he  will  not  be  permitted 
to  claim  an  estoppel  against  the  plaintiff.  The  estoppel 
pleaded  against  the  plaintiff  is  that  the  defendant  pur- 
chased and  paid  for  the  notes  at  the  solicitation  of  the 
plaintiff  and  upon  his  promise  to  secure  and  pay  the 
same,  and  that  part  of  the  consideration  paid  by  the 
defendant  was  to  the  plaintiff,  namely,  fifty  bushels  of 
Bohemian  oats,  which  the  plaintiff  has  never  offered  to 
return.  The  agreement  to  secure  and  pay  the  notes,  if 
independent  of  the  original  transaction,  is  a  lawful 
agreement. 

The  appellant  cites  Watson  v.  Hoag,  40  Iowa,  142, 
where,  pending  the  purchase  of  a  usurious  note,  the 
maker  informed  the  purchaser  that  it  was  all  right  and 
would  be  paid,  and  agreed,  if  time  should  be  extended, 
that  he  would  pay  fifteen  per  cent,  interest.  It  was 
held  that  the  transaction  was  not  in  good  faith,  and  the 
note  was  held  subject  to  the  defense  of  usury.  Here, 
not  only  the  original  transaction,  but  the  agreement 
by  which  the  purchase  was  induced  was  illegal.  Lan- 
gan  v.  Sankey,  55  Iowa,  52,  is  also  cited,  wherein  it  was 
insisted  that  a  contract  void  as  against  public  policy 
may  be  relied  on  as  an  estoppel.  The  court  said: 
"We  do  not  believe  this  is  correct,  and  are  unwilling  to 
hold  that  a  contract  void  as  being  against  public  pol- 
icy has  any  vitality  whatever.  It  matters  not  how  it 
may  be  pleaded ;  a  substantial  right  can  not  be  enforced 
thereunder.     That  which  can  not  be  recovered  in  an 
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action  on  the  contract  should  not  be  permitted  to  be 
done  by  indirection."  It  was  the  void  contract  that 
was  pleaded  as  an  estoppel,  and  not  one  that  was  lawful 
and  binding. 

We  think  the  instruction,  as  applied  to  the  issues 
and  proofs  in  this  case,  is  correct.  If  the  defendant 
did  participate  in  the  original  transaction,  or  have 
knowledge  thereof  to  the  extent  alleged,  and  after- 
wards, for  value,  purchased  the  notes  at  the  solicitation 
of  the  plaintiff,  and  upon  faith  of  his  promise  to  secure 
and  pay  the  same,  equity  and  good  conscience  forbid 
that  the  plaintiff  should  now  be  heard  to  deny  his 
liability  to  the  defendant.  More  surely  is  this  true 
when,  as  in  this  case,  the  plaintiff  continues  to  hold 
part  of  the  consideration  paid  by  the  defendant.  In 
such  case  the  purchaser  is  not  an  innocent  purchaser 
because  of  a  want  of  notice,  but  because  of  the  solicita- 
tion and  promises. 

Our  conclusion  is  that  the  judgment  of  the  district 
court  should  be  affirmed. 


John  B.  White,  Appellee,  v.  Dallas  County, 
Appellant. 

Commissioners  of  Insanity :  compensation.  The  commissioners  of 
insanity  are  entitled,  under  section  3825  of  the  Code,  to  three  dollars 
as  compensation  for  each  day  they  are  in  session,  regardless  of  the 
number  of  hours  they  may  be  in  session. 

Appeal  from   Dallas    District    Court. — Hon.  J,  H. 
Applegate,  Judge. 

Thursday,  February  2, 1893. 

Action  by  the  plaintiff,  a  commissioner  of  insanity 
of  the  defendant  county,  against  it,  for  services  as  such 
commissioner.  Trial  to  the  court.  Judgment  for  the 
plaintiff,  and  the  defendant  appeals. — Affirmed. 


Digitized  by 


Google 


564  White  v.  Dallas  Co.  [87  Iowa 

D.  W.  Woodin,  County  Attorney,  for  appellant. 
White  &  Clarke,  for  appellee. 

Kinne,  J. — The  plaintiff,  who  was  a  duly  appointed 
and  acting  commissioner  of  insanity  of  the  defendant 
county  for  the  year  1891,  claims  that  in  the  discharge 
of  said  duties  he  was  actually  employed  on  seven 
separate  days,  in  February,  April,  and  May  of  said 
year,  for  which  he  claims  compensation  at  the  rate  of 
three  dollars  for  each  of  said  days.  He  filed  his  claim 
as  required  by  law.  The  defendant's  board  of  super- 
visors neglected  to  allow  it,  and  he  brought  suit  there- 
for. The  defendant,  answering,  admits  that  the  plain- 
tiff is  one  of  the  commissioners  of  insanity  for  the 
defendant  county,  and  that  as  such  he  served  in  certain 
cases  set  out,  but  avers  that  in  each  case  he  was 
actually  employed  not  to  exceed  an  hour,  and  says  he  is 
entitled  to  compensation  at  the  rate  of  three  dollars  per 
day  for  the  time  in  fact  employed.  Judgment  was 
entered  for  the  plaintiff  for  the  full  amount  claimed. 

This  case,  involving  less  than  one  hundred  dollars, 
comes  in  this  court  on  a  certificate  wherein  the  question 
of  law  which  we  are  asked  to  decide  is  thus  stated: 
"When  the  commissioners  of  insanity  of  the  county  are 
in  session  on  a  given  day  one  hour,  or  any  number  of 
hours  less  than  a  whole  day,  are  they  entitled  to  three 
dollars  each  for  each  such  session,  or  only  such  part  of 
three  dollars  as  the  hour  or  number  of  hours  is  a  part 
of  twenty-four  hours? " 

The  determination  of  the  question  involves  the  con- 
struction of  section  3825  of  the  Code  (McClain's  Code, 
section  5102),  the  material  part  of  which  reads:  "The 
commissioners  of  insanity  shall  be  allowed  at  the  rate  of 
three  dollars  per  day,  each,  for  all  the  time  actually 
employed  in  the  duties  of  their  office.  They  shall  also 
be  allowed  their  necessary  and  actual  expenses,  not 
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including  charges  for  board."  It  is  contended  by 
the  appellant  that  the  use  of  the  words,  "at  the  rate 
of>"  and  "all  the  time  actually  employed,"  limit  the 
compensation  of  such  officers  to  that  rate  for  the  hours 
actually  employed.  We  must  construe  the  statute  so 
as  to  effectuate,  if  possible,  the  intent  of  the  legislature. 
It  is  also  our  duty,  if  we  reasonably  can  do  so,  to  give 
the  act  such  a  construction  as  will  give  some  force  and 
effect  to  all  the  words  used  therein.  If  the  appellant's 
contention  is  correct,  and  we  should  hold  that  the 
intent  was  to  compensate  the  commissioners  for  the 
number  of  hours  actually  spent  by  them  in  a  day  at  the 
rate  or  on  the  basis  of  three  dollars  for  a  full  day,  we 
are  then  compelled  to  determine  what  the  legislature 
meant  by  the  word  "day,"  as  used  in  the  statute. 
Ordinarily  a  "day"  is  the  space  of  time  which  elapses 
while  the  earth  makes  a  complete  revolution  on  its  axis. 
Is  the  term  used  in  that  sense,  or  does  it  mean  an  arti- 
ficial day,  that  is,  to  denote  the  time  between  the  ris- 
ing and  the  setting  of  the  sun?  Abbott's  Law  Diet.  5 
Black's  Law  Diet.  Or  shall  it  be  construed  to  mean  a 
certain  number  of  hours  between  sunrise  and  sunset,  as 
eight  hours  or  ten  hours,  or  any  definite  number  of 
hours  less  than  twenty-four?  Our  statute  does  not,  in 
terms,  say  how  many  hours  shall  constitute  a  day,  as 
applied  to  the  use  of  the  word  generally.  In  a  few 
instances,  and  for  certain  specific  purposes,  the  statute 
has  defined  eight  hours  as  constituting  a  day.  But  we 
have  no  general  law  determining  what  number  of  hours 
shall  constitute  a  day's  labor.  It  is  doubtless  the  gen- 
eral rule,  and  we  have  so  held,  that  in  the  legal  com- 
putation of  time  the  law  will  not  take  notice  of  fractions 
of  a  day,  in  the  absence  of  a  statute  expressly  pro- 
viding therefor.  True,  there  are  exceptions  to  this  rule, 
as  where  the  enforcement  would  lead  to  manifest  injury 
and  wrong,  in  which  case  it  has  often  been  held  that 
the  truth  in  fact  and  point  of  time  may  be  pleaded  and 
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proved.  In  re  Richardson,  2  Story,  571 ;  Ferris  v. 
Ward,  9  111.  499;  Murfree's  Heirs  v.  Carniack,  4  Yerg. 
270;  Louisville  v.  Savings  Bank,  104  U.  S.  469;  Neale 
v.  Utz,  75  Va.  480.  And  it  is  said  that,  as  the  common 
law  does  not  define  what  shall  be  regarded  as  a  day's 
work,  the  parties  are  left  "to  such  regulations  in  that 
respect  as  are  fixed  by  the  custom  of  the  trade  or  busi- 
ness to  which  the  contract  relates,  if  there  is  any,  or  to 
be  settled,  as  a  matter  of  fact,  as  to  what  is  in  fact 
reasonable  in  a  given  case,  in  view  of  the  business,  the 
price  paid,  and  the  necessities  of  the  occupation. " 
Wood  on  Master  and  Servant,  section  86;  Luske  v. 
Eotchkiss,  37  Conn.  219. 

The  appellant's  claim  would  lead  us  to  this  result: 
That  the  legislature  intended  by  the  language  used  that 
these  commissioners  should  be  paid  a  little  over  twelve 
cents  an  hour  for  each  and  every  hour  of  their  employ- 
ment. This,  it  will  be  observed,  would  be  less  compen- 
sation than  is  allowed  by  law  to  officers  generally,  when 
we  consider  the  number  of  hours  they  are  usually 
employed.  Indeed,  it  is  far  less  than  the  law  allows,  in 
many  cases,  where  the  duties  of  the  officers  are  much 
less  important  than  those  required  of  commissioners  of 
insanity.  This,  of  itself,  could  not  affect  the  case,  if  the 
statute  clearly  supports  the  appellant's  contention. 
But  the  kind  and  character  of  the  service  required  of 
these  commissioners,  the  necessity  of  their  being  men 
of  character  and  skill,  the  importance  of  the  work  they 
are  called  upon  to  do,  are  all  proper  to  be  considered  in 
determining  the  intention  of  the  legislature,  if  the  lan- 
guage in  which  that  intention  is  expressed  is  fairly  sus- 
ceptible of  different  constructions.  It  seems  to  us  that 
the  limitation  of  pay  to  "the  time  actually  employed" 
was  put  in  the  statute,  not  to  limit  the  compensation  to 
the  hours  in  fact  occupied  in  the  discharge  of  their 
duties,  but  rather  to  the  days  on  which  they  rendered 
service.    If  no  such  words  had  been  used,  it  would 
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seem.that  the  compensation  provided  would  cover  every 
secular  day  in  the  year,  whether  they  were  employed  or 
not.  The  words,  "at  the  rate  of  three  dollars  per  day," 
fixed  the  compensation  by  the  day,  and  not  by  the 
hour,  or  by  any  other  division  of  time.  While  the 
question  is  not  free  from  doubt,  yet  it  seems  to  us  that 
the  court  below  correctly  held  that,  if  the  commission- 
ers were  employed  in  the  duties  of  their  office  on  a  given 
day,  they  were  each  entitled  to  three  dollars,  regardless 
of  the  number  of  hours  of  any  such  employment  on  the 
same  day.    Affirmed. 


Lyon  &  Company,  Appellees,  v.  Thomas  Callopy,  and 

Chicago,  Milwaukee  &  St.   Paul  Railway 

Company,  Garnishee,  Appellants. 

Exemptions :  rights  op  nonresidents.  A  resident  of  another  state, 
by  the  laws  of  which  his  earnings  are  exempt,  can  not,  when  wages 
due  him  from  a  citizen  of  this  state  are  garnished,  plead  the  laws  of 
the  state  of  his  residence  to  defeat  the  garnishment ;  such  laws  hav- 
ing no  force  in  this  state,  and  the  benefits  of  our  exemption  laws 
being  restricted  by  the  language  of  the  statute  to  residents  of  this 
state. 

Appeal  from  Woodbury  District  Court. — Hon.  Scott  M. 
Ladd,  Judge. 

Thubsday,  Febbuaby  2,  1893, 

Action  at  law,  aided  by  attachment.  The  Chicago, 
Milwaukee  &  St.  Paul  Railway  Company  was  garnished 
as  a  supposed  debtor  of  Callopy ,  the  defendant  in  the 
action.  Judgment  was  rendered  for  the  plaintiffs 
against  the  defendant.  The  garnishee  answered  that 
it  was  indebted  to  Callopy  in  a  certain  amount,  and 
judgment  was  rendered  against  the  garnishee  for  the 
amount  admitted  to  be  due.  The  defendant  and 
garnishee  appeal. — Affirmed. 
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0.  J.  Taylor  and  W.  H.  Farnsworth,  for  appellants. 
•   Geo.  T.  Webster,  for  appellees. 

Rothrock,  J. — The  facts  upon  which  the  appel- 
lants rely  for  a  reversal  of  the  judgment  are  as  follows: 
The  defendant,  Callopy,  is  the  head  of  a  family,  and 
resides  in  the  state  of  Wisconsin,  and  was  employed  by 
the  garnishee  railway  company,  and  labored  for  it  in 
that  state;  and  the  garnishee,  at  the  time  it  was 
garnished,  was  indebted  to  Callopy  in  the  sum  of 
one  hundred  and  six  dollars.  It  is  claimed  that,  under 
the  laws  of  Wisconsin,  the  wages  due  him  are  exempt 
from  the  payment  of  his  debts,  and  that  he  is  entitled 
to  claim  that  exemption  in  this  state.  Every  question 
in  this  case  was  determined  against  the  appellants  in 
the  case  of  Mooney  v.  U.  P.  Railway  Co.,  60  Iowa,  346, 
and  in  Broadstreet  v.  Clark,  65  Iowa,  670.  It  is  said 
in  the  last-named  case  that  "we  regard  it  as  the  settled 
rule  in  this  state  that  the  exemption  laws  of  another 
state  or  territory  can  not  be  pleaded  or  relied  on  as  a 
defense  by  either  the  garnishee  or  judgment  debtor.' y 

If  we  understand  counsel  for  the  appellants,  they 
practically  concede  that  the  case  of  Mooney  v.  U.  P. 
Railway  Co.,  supra,  stands  squarely  in  the  way  of  a 
reversal  of  this  case ;  but  they  seem  to  think  that  the 
attention  of  the  court  was  not  called  in  that  case  to  the 
proposition  that  the  debt  was  exempt  by  the  laws  of 
Nebraska.  This  is  a  mistake,  and  the  opinion'  in  the 
case  so  shows.  It  is  useless  to  cite  cases  which  hold 
that  by  some  sort  of  comity  the  exemptions  allowed  to 
residents  of  this  state  should  be  extended  to  residents 
of  sister  states.  Exemption  laws  are  purely  statutory, 
and  our  Code  (section  3072)  expressly  provides  that 
"if  the  debtor  is  a  resident  of  this  state,  and  is  the 
head  of  a  family, "  he  may  hold  certain  property  and 
debts  as  exempt.     This  provision  as  plainly  requires 
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that  there  must  be  residence  in  this  state  as  that  the 
debtor  must  be  the  head  of  a  family. 

There  is  no  other  question  in  this  case  which 
demands  consideration,  and  the  judgment  of  the  dis- 
trict COUrt  is  AFFIRMED. 


The    State  of   Iowa  ex  rel.  Jacob    Perine  et  ah, 

Appellant,  v.  George  Van  Beek 

et  al.,  Appellees. 

1.  Jurisdiction:  question  op:  when  considered  on  appeal. 
Although  an  objection  to  the  jurisdiction  of  the  trial  court  is  over- 
ruled, and  such  ruling  is  in  favor  of  the  plaintiff,  and  the  defendant 
does  not  appeal,  yet,  upon  an  appeal  by  the  plaintiff  from  the  final 
judgment,  this  court  will  consider  the  question  of  jurisdiction,  if 
suggested  by  its  own  examination  or  otherwise,  since,  without  juris- 
diction, a  court  is  powerless  to  act. 

2.  :  to  try  title  to  OFFICE.    Under  section  3352  of  the  Code, 

which  provides  that  "when  several  persons  claim  to  be  entitled  to  the 
same  office  *  *  *  a  petition  may  be  filed  against  all  or  any  por- 
tion thereof,  in  order  to  try  their  respective  rights  thereto/'  held,  that 
the  district  court  has  jurisdiction  to  try  the  right  of  office  as  between 
two  persons  claiming  to  have  been  elected  thereto,  though  the  defend- 
ant is  not  yet  in  the  possession  of  such  office. 

3.  Title  to  Office:  alienage:  fraud  in  concealing:  answer.  In 
an  action  by  the  defeated  against  the  successful  candidate  for  the 
office  of  sheriff,  in  which  it  was  alleged  that  the  latter  was  an  alien, 
and  therefore  ineligible  to  the  office,  and  that  he  had  fraudulently 
concealed  that  fact  from  the  electors,  the  defendant,  in  his  answer, 
denied  fraud,  and  alleged  that  he  had  been  advised  that  his  father 
was  naturalized  before  he  (the  defendant)  attained  his  majority; 
that  he  never  had  reason  to  doubt  his  citizenship  until  after  the 
beginning  of  this  action,  and  that,  relying  upon  such  information,  he 
had  exercised  the  rights  of  a  citizen,  and  had  served  in  the  army  of 
the  United  States.  Held,  that  this  portion  of  the  answer  was  mate- 
rial in  denial  of  the  fraud  charged  by  the  plaintiff. 


:  office  of  sheriff:  eligibility  as  affected  by  alienage. 

An  alien  can  not  hold  the  office  of  sheriff.  If,  however,  an  alien 
is  elected  to  that  office,  and  his  disability  is  removed  by  naturaliza- 
tion prior  to  the  time  for  his  qualification,  he  will,  upon  qualifying, 
be  entitled  to  the  office.  Robinson,  C.  J.,  and  Granger,  J.,  dissent- 
ing as  to  the  last  proposition. 
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5.  -:  delay  in  qualifying:  pacts  excusing.  Although,  by  sec- 
tion 685  of  the  Code,  sheriffs  are  required  to  qualify  by  the  first 
Monday  in  January  following  their  election,  yet,  by  section  687,  they 
are  allowed  twenty  days  after  the  decision  in  case  of  a  contest. 
Accordingly,  where  the  plaintiff,  by  injunction,  in  a  suit  in  the  nature 
of  a  contest,  prevented  both  the  defendant  and  the,  board  of  super- 
visors from  acting  in  the  matter  of  the  defendant's  qualification,  as 
sheriff  at  the  proper  time,  held,  that  the  defendant  was  entitled  to  at 
least  a  reasonable  time,  if  not  the  full  twenty  days,  after  the  decision 
in  his  favor,  in  which  to  qualify. 

Appeal  from  Henry  District  Court. — Hon.   W.  I.  Babb, 

Judge. 

Thursday,  February  2,  1893. 

Action  to  determine  the  right  to  the  office  of 
sheriff  of  Henry  county,  Iowa,  as  between  the  relator 
Jacob  Perine  and  the  defendant  George  Van  Beek,  and 
for  certain  other  relief.  The  jury  being  waived,  the 
cause  was  tried  to  the  court,  and  judgment  entered 
"that  plaintiff's  bill  herein  be-  dismissed,  and  that 
defendant  George  Van  Beek  be  authorized  and  empow- 
ered to  hold  said  office  of  sheriff  for  the  remainder  of 
the  time  for  which  he  was  elected."  The  plaintiff 
appeals. — Affirmed. 

3L  A.  McCoid,  Palmer  &  McCoid  and  Phillips  <& 
Day,  for  appellants. 

A  person  must  be  eligible  to  a  county  office  at  the 
time  of  the  election.  Under  section  692,  Code,  one  of 
the  grounds  for  the  contest  of  a  county  office  by  any 
elector  is,  "That  he  was  not  eligible  to  the  office  at  the 
time  of  the  election."  We  see  a  great  difference  in 
eligibility  and  a  statutory  disqualification,  which  may 
be  removed.  But  to  say  that  a  foreigner,  a  citizen  of 
the  kingdom  of  Holland,  is  eligible  to  an  office  in  Iowa, 
is  too  much.  After  the  first  Monday  of  January  when 
the  holding  over  incumbent  had  continued  in  office  by 
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statutory  appointment,  as  it  were,  nothing  but  the 
election  and  qualification  of  a  successor  could  termi- 
nate his  term.  Many  authorities  are  cited  from  other 
states  and  text-books  but  they  do  not  seem  to  us  to  be 
in  point.  Our  own  statute  and  the  logical  sequences 
therefrom  must  govern. 

T.  A.  Bereman,  W.  S.  Withrow  and  B.  Ambler  & 
Son,  for  appellees. 

This  is  an  action  brought  by  one  holding  an  office 
against  one  elected  thereto,  and  about  to  enter  upon 
the  discharge  of  its  duties.  As  a  proceeding  in  the 
nature  of  quo  warranto  it  is  not  warranted  by  the  com- 
mon law  or  our  statutes.  As  an  action  in  equity  aided 
by  injunction  to  try  title  to  an  office,  it  is  a  discovery; 
such  proceedings  heretofore  not  having  been  recognized 
by  the  courts.  Cochran  v.  McCleary,  22  Iowa,  75; 
District  Township  v.  Barrett,  47  Iowa,  110;  State  v. 
Simpkins,  77  Iowa,  676.  If  not  such  an  action,  it  is 
then  intended  to  be  a  quo  warranto  proceeding.  The 
nature  of  such  an  inquiry  is  "by  what  warrant  does 
one  hold  and  perform  the  duties  of  an  office!"  "It  is 
a  writ  of  right,  'a  civil  remedy  to  try  the  mere  right  to 
the  office,  when  the  person  in  possession  never  had  a 
right*  to  it,  or  has  forfeited  it  by  neglect  or  abuse." 
3  Blackstone's  Com.,  262, 263.  It  is  the  proper  proceed- 
ing, the  only  one,  in  which  to  try  title  to  an  office, 
People  v.  Olds,  3  Cal.  167;  Commonwealth  v.  Dearborn, 
15  Mass.  125;  People  v.  Pease,  27  N.  Y.  45;  Code,  sec- 
tion 3645.  To  warrant  bringing  the  action  there  must 
have  been  a  user  of  the  office  by  the  defendant  (King 
v.  Whiteivell,  5  Term  Rep.  85)  and  his  term  of  office 
should  have  commenced.  People  v.  McCollough,  11 
Abb.  Pr.,  129.  There  was  no  vacancy  in  the  sheriff's 
office  on  the  morning  of  January  5  as  claimed  by 
appellant.     Code,  sections  781,    784.     The  defendant 
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was  not  bound  to  qualify  on  the  first  Monday  in 
January.  Code,  sections  680,  681,  687,  690;  McClain's 
Code,  section  1151.  The  law  with  reference  to  the 
time  of  qualifying  for  office  is  directory  and  not  man- 
datory. Kearney  v.  Andrews,  10  N.  J.  Eq.  70;  State  v. 
Colvig,  15  Or.  57;  Ross  v.  Williamson,  44  Ga.  501;  City 
of  Chicago  v.  Gage,  85  111.  593;  State  v.  Porter,  7  Ind. 
204;  State  v.  Churchill,  41  Mo.  41;  State  v.  County 
Court,  44  Mo.  230;  People  v.  Eolley,  12  Wend.  481; 
Cronin  v.  Grundy,  16  Hun,  520;  State  v.  Toonier,  7 
Rich.  216.  To  constitute  an  officer  de  facto  and  de 
jure,  he  must,  first,  be  duly  elected  to  the  office,  and, 
second,  he  must  be  a  citizen  of  the  United  States  and 
of  the  state  and  county,  owing  full  allegiance  to  the 
government  in  all  its  branches,  and  owing  no  allegiance 
to  any  other  government,  prince,  potentate  or  power. 
It  has  been  repeatedly  held  that  persons  elected  to 
office  before  naturalization,  who  were  after  such  elec- 
tion, and  before  entering  upon  the  duties  of  the  office, 
naturalized,  were  entitled  to  hold  and  exercise  the 
duties  of  such  offices.  State  of  Wisconsin  v.  Trumpf, 
50  Wis.  103,  5  N.  W.  Rep.  876;  State  v.  Smith,  14 
Wis.  570;  State  v.  Murray,  28  Wis.  96;  Privett  v. 
Bickford,  25  Kan.  52,  40  Am.  Rep.  30;  State  v.  Moore, 
90  Ind.  284;  107  Ind.  374. 

Given,  J. — I.    The  first  question  presented  is  that 
of  jurisdiction.     The  appellees  contend  that  neither 

1.  Jurisdiction:     tlie  district  COUrt  nor  this  COUl't    has    jllris- 

whenconsfd-  diction  to  hear  and  determine  the  cause  as 
pe1a.on  ap"  presented  in  the  pleadings.  A  determina- 
tion of  this  question  requires  that  we  state 
at  some  length  the  allegations  of  the  plaintiff's  bill. 
On  January  4,  1892,  that  being  the  first  Monday  in 
said  month,  the  plaintiff  filed  a  bill  stating  that  the 
relator  Gillis  was  a  resident  citizen  and  elector  of  the 
county;  that  he  voted  at  the  general  election  in  1891 
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for  the  relator  Perine,  and  is  interested  in  the  result  of 
this  suit;  that  the  county  attorney  was  asked  to  bring 
this  action,  and  failed  and  refused  to  do  so,  whereupon 
it  is  brought  by  a  private  individual.  The  petition 
alleges,  in  substance,  as  follows:  That  the  relator 
Perine  had  held  the  office  of  sheriff  of  Henry  county 
for  the  preceding  two  years,  and  was  then  in  possession 
thereof,  and  entitled  to  hold  the  same  until  a  successor 
'  'legally  eligible"  was  duly  elected  and  qualified;  that 
he  and  the  appellee  Van  Beek  were  opposing  candidates 
for  said  office  at  the  general  election  in  1891 ;  that  Van 
Beek  received  a  majority  of  all  the  votes  cast;  that  a 
certificate  of  election  had  been  issued  to  him,  and  that 
he  was  about  to  present  his  bond  to  the  defendant 
board  for  approval,  and  to  qualify  as  such  sheriff,  and 
demand  said  office  of  the  relator  Perine;  that  said 
George  Van  Beek  was  not  a  citizen  of  the  state  or  of 
the  United  States,  for  the  reason  that  he  was  born  in 
the  kingdom  of  Holland,  and  had  never  been  natural- 
ized under  the  laws  of  the  United  States,  and  was  there- 
fore "not  eligible  to  the  office  at  the  time  of  his  elec- 
tion;" that  he  fraudulently  concealed  said  facts,  and 
represented  himself  to  be  a  citizen  of  the  United  States 
and  an  elector  of  this  state  at  the  time  of  the  election, 
of  the  canvass  of  the  vote,  the  issuing  of  the  certificate, 
and  until  after  the  expiration  of  the  time  for  contest ; 
that  the  relator  Perine  received  the  highest  number  of 
votes  cast  for  any  candidate  eligible  to  hold  said  office, 
but  the  board  of  canvassers,  not  knowing  that  said  Van 
Beek  was  ineligible,  declared  him  elected.  The  prayer 
is  that  the  right  to  said  office  be  determined;  that 
Jacob  Perine  be  adjudged  legally  in  possession  of  the 
same,  and  entitled  to  hold  the  same  until  his  successor 
is  elected  and  qualified;  that  George  Van  Beek  be 
adjudged  ineligible  thereto ;  that  the  action  declaring 
his  election  be  canceled  and  declared  void,  and  that 
Jacob  Perine  be  declared  elected,  and  entitled  to  qualify 


Digitized  by 


Google 


574  State  v.  Van  Beek.  [87  Iowa 

and  to  exercise  said  office  after  qualification ;  that  the 
board  of  supervisors  be  commanded  to  issue  a  certifi- 
cate of  election  to  the  Relator  Perine,  and  that  the  said 
board  and  the  auditor  be  commanded  to  qualify  and 
swear  him  in  as  such  officer;  that  temporary  injunction 
issue  restraining  the  chairman  of  said  board  and  said 
auditor  from  proceeding  to  qualify  said  Van  Beek,  and 
restraining  Van  Beek  from  qualifying  and  from  further 
claiming  said  office  until  this  cause  is  determined. 

On  presentation  of  said  petition  to  Hon.  W.  I. 
Babb,  judge,  in  chambers,  he  ordered  that  a  temporary 
writ  of  injunction  issue  restraining  Van  Beek  from 
exercising  any  of  the  duties  and  functions  of  said  office 
"until  information  in  quo  ivarranto  can  be  heard,  upon 
the  relators,  James  R.  Oillis  and  Jacob  Perine,  filing  a 
bond  conditioned  as  by  law."  Bond  being  filed,  the 
clerk  on  said  fourth  day  of  January  issued  a  temporary 
writ  of  injunction  in  accordance  with  said  order.  On 
the  same  day  the  defendants  appeared,  and  filed  a 
motion  to  dissolve  the  injunction  on  the  gronnd  that 
the  same  was  issued  without  authority  of  law,  which 
motion  was  then  submitted  and  overruled,  and  the 
court  ordered  the  cause  set  down  for  hearing  on  the 
next  day  at  9  o'clock  a.  m.  By  this  motion  the  defend- 
ants questioned  the  jurisdiction  of  the  court.  The 
overruling  of  the  motion  was  favorable  to  the  appellant, 
and,  as  the  defendants  have  not  appealed,  he  insists 
that  the  question  of  jurisdiction  is  not  before  this  court. 
This  court  has  uniformly  held  that  it  will  recognize 
want  of  jurisdiction,  even  if  no  objection  be  made. 
St.  Joseph  Manufacturing  Co.  v.  Harrington,  53  Iowa, 
380;  Groves  v.  liichmond,  53  Iowa,  570.  Whenever  a 
want  of  jurisdiction  is  suggested,  by  our  own  examina- 
tion of  the  case  or  otherwise,  it  is  the  duty  of  the  court 
to  consider  it,  for  if  the  court  is  without  jurisdiction  it 
is  powerless  to  act  in  the  case. 
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II.  The  appellee  contends,  and  correctly  so,  that 
an  action  in  equity  aided  by  injunction  will  not  lie  to 

*  —       try  title  to  an    office.     Cochran  v.   Mc- 

3.  ^ — :  to  try  J 

title  to  oflce.  Cleary,  22  Iowa,  75;  District  Township  v. 
Barrett,  47  Iowa,  110;  State  v.  Simpkins, 
77  Iowa,  676.  The  appellee  also  contends  that  the  only 
action  authorized  by  chapter  6,  title  20,  of  the  Code,  so 
far  as  it  relates  to  public  offices,  is  against  one  holding 
or  exercising  such  office,  and  that,  as  he  is  not  holding 
or  exercising  the  office  in  question,  no  action  will  lie 
against  him  under  said  chapter.  He  maintains  that 
this  is  an  action  to  prevent  him  from  taking  and  exer- 
cising the  office,  and  that  no  such  action  is  provided 
for  by  statute  or  common  law,  and  therefore  the  court 
is  without  jurisdiction.  Said  chapter  6,  in  addition  to 
the  actions  against  persons  doing  the  things  specified 
in  the  first  section,  provides,  in  section  3352,  as  follows: 
"When  several  persons  claim  to  be  entitled  to  the  same 
office  or  franchise,  a  petition  may  be  filed  against  all  or 
any  portion  thereof,  in  order  to  try  their  respective 
rights  thereto,  in  the  manner  provided  by  this  chap- 
ter." Herein  the  right  to  proceed  against  one  claim 
ing  to  be  entitled  to  an  office  or  franchise  is  clearly 
given.  Here  we  have  two  persons  claiming  to  be 
entitled  to  the  same  office,  and  by  this  section  authority 
is  given  to  try  their  respective  rights  thereto.  We  are 
in  no  doubt  but  that  the  court  has  jurisdiction  over 
this  cause. 

III.  On  the  fifth    day    of   January,  1892,    the 
defendant  filed  a  demurrer  to  the  petition.     He  also 

filed  a  motion  for  permission  to  be  nat- 

8.  Titlb  to  office:  ,.       ,         ,     ,.  ,,      ,      ,  , 

alienage:         urahzed,   stating    that    he  was    born    in 

fraud  in  con* 

ceaung:  Holland  in  1834,  emigrated  with  his  par- 

ents to  the  United  States  in  1847,  and  has 
resided  therein  ever  since,  and  for  twenty-seven  years 
in  Henry  county ;  that  in  1861  he  volunteered  in  the 
United  States  military  service  in  the  War  of  the  Rebel- 
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lion,  and  was  honorably  discharged  therefrom  in  1866. 
The  record  shows  that,  upon  proof  being  presented,  he 
was  duly  naturalized  on  said  fifth  day  of  January,  and 
that  said  demurrer  was  overruled.  On  the  sixth  day  of 
January  the  defendant  Van  Beek  answered,  admitting 
that  votes  were  cast  at  the  general  election  as  alleged, 
that  he  is  a  native  of  Holland,  and  that  he  was  at  the 
time  of  the  election  unnaturalized.  He  alleged  that  his 
father  was  naturalized  in  1855;  that  he  had  been 
advised  that  his  father  had  been  naturalized  before  he 
(the  defendant)  attained  his  majority,  and  never  until 
th6  commencement  of  this  proceeding  had  reason  to 
doubt  that  he  was  a  citizen  of  the  United  States;  and 
that,  relying  thereon,  he  had  exercised  the  rights  of  a 
citizen  since  arriving  of  age.  He  then  set  out  his  serv- 
ice in  the  army,  his  naturalization  on  January  5, 
and  alleged  that  immediately  thereafter  he  filed  his 
bond  as  sheriff,  which  was  approved,  and  took  the  oath 
of  office  required  by  law.  He  denies  all  fraud,  and  prays 
that  the  injunction  issued  be  dissolved,  that  he  be  de- 
clared to  be  the  duly  elected  and  qualified  sheriff,  and 
that  the  immediate  possession  and  control  of  said  office 
be  granted  to  him.  Plaintiff  moves  to  strike  out  that 
part  of  the  answer  stating  that  the  defendant  relied 
upon  information  that  his  father  was  naturalized  before 
the  defendant  became  of  age,  that  he  exercised  the 
rights-  of  citizenship,  and  that  he  served  in  the  army 
and  was  naturalized.  This  motion  was  properly  over- 
ruled, as  the  matters  set  out  were  competent  and 
material  in  denial  of  the  fraud  charged  by  the  plaintiff. 
IV.  On  January  6,  1892,  the  plaintiff  filed  a 
demurrer  to  the  answer,  as  follows:     "First.     That 

said  answer  on  its  face  admits  the  fact 

4f  Sheriff:  ei?gi-    that  defendant  George  Van  Beek,  was,  at 

fectJd  by        the  time  of  his  election,  not  a  citizen  of 

the  United  States  and  of  the  state  of  Iowa, 
and  was  so  ineligible  to  said  office. 
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"Second.  The  answer  admits  on  its  face  that 
defendant  George  Van  Beek  was  not  a  citizen  of  the 
United  States  and  of  the  state  of  Iowa,  at  the  com- 
mencement of  the  term  of  office  of  sheriff  of  Henry 
county,  under  the  statutes  of  the  state  of  Iowa,  and  was 
ineligible  to  hold  the  office  at  that  time. 

"Third.  It  shows  that,  not  being  eligible  at  the 
time  of  the  election  and  at  the  time  of  the  commence- 
ment of  the  term  of  office,  the  office  became  vacant, 
and  that  the  present  incumbent  (in  office),  by  statu- 
tory appointment,  holds  over  until  a  successor  legally 
eligible  to  said  office  shall  be  elected  and  qualified. 

"Fourth.  Because  no  subsequent  act  can  be  retro- 
active, and  so  operate  as  to  make  defendant  eligible  at 
the  date  required  by  law. 

"Fifth.  The  answer  confesses  all  substantial  alle- 
gations and  equities  of  the  petition,  and  shows  defend- 
ant not  entitled  to  the  office  claimed  by  him." 

This  demurrer  was  overruled  on  the  same  day,  to 
which  the  plaintiff  excepted.  .  The  answer  admits  that 
the  appellee  Van  Beek  was  an  alien  at  the  time  of  his 
election,  and  that  he  remained  such  until  January  5, 
1892,  when,  as  it  is  alleged,  he  was  legally  naturalized, 
and  became  a  citizen  of  the  United  States  and  a  qual- 
ified elector  of  Henry  county.  The  question  is  whether 
these  allegations,  taken  as  true,  show  Mr.  Van  Beek 
qualified  to  hold  the  office  of  sheriff. 

Our  first  inquiry  is,  whether  an  alien  can  hold  the 
office  of  sheriff  under  the  laws  of  Iowa.  There  is  no 
provision  in  our  constitution  or  statute  upon  that  sub- 
ject, yet  it  is  certainly  a  fundamental  principle  of  our 
government  that  none  but  qualified  electors  can  hold 
an  elective  office  unless  otherwise  specially  provided. 
This  precise  question  was  passed  upon  in  State  v.  Smith, 
14  Wis.  497.  Smith,  an  alien,  who  had  been  elected, 
was  holding  the  office  of  sheriff  without  being  natural- 
ized.   In  speaking  of  our  form  of  government  the  court 

Vol.  87—37 
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says:  "As  to  all  such  governments  it  is  an  acknowl- 
edged principle  which  lies  at  the  very  foundation, 
and  the  enforcement  of  which  needs  neither  aid  of 
statutory  nor  constitutional  enactments  or  restrictions, 
that  the  government  is  instituted  by  the  citizens  for 
their  liberty  and  protection,  and  that  it  is  to  be  admin- 
istered, and  its  powers  and  functions  exercised,  only  by 
them  and  through  their  agents."  After  reasoning  with 
marked  ability  upon  the  question  the  court  said  in  con- 
clusion: "We  entertain  no  doubt,  upon  the  facts 
stated  in  the  complaint,  that  the  defendant  was  ineligi- 
ble." We  are  of  the  opinion  that  appellee  Van  Beek 
was  ineligible  to  hold  the  office  of  sheriff  prior  to  his 
naturalization. 

This  brings  us  to  inquire  whether  the  fact  alleged, 
of  the  appellee's  having  become  eligible  on  the  fifth 
day  of  January,  1892,  entitled  him  to  take  and  hold 
the  office ;  in  other  words,  whether  his  ineligibility 
relates  to  the  time  of  his  election,  or  the  time  he  was 
required  to  qualify.  In .  considering  this  question  it 
must  be  remembered  that  we  have  no  provision  declar- 
ing who  are,  or  who  are  not  eligible  for  election  to  or 
to  hold  the  office  of  sheriff,  and  that  it  is  only  upon  the 
general  principles  already  stated  that  the  appellee  is 
held  to  have  been  ineligible  to  hold  that  office  before 
he  was  naturalized.  This  case  must  not  be  confounded 
with  those  resting  upon  expressed  provisions  as  to 
eligibility,  either  for  election  to  or  for  holding  any  par- 
ticular office.  Such  cases  are  determined  by  the  lan- 
guage of  the  provision,  while  this  case  must  be  deter- 
mined by  the  fact  that  the  disability  was  one  that  could 
be,  and  according  to  the  allegation  was,  removed  in 
time  to  qualify.  Mr.  Cushing,  in  his  Law  and  Practice 
of  Legislative  Assemblies  (section  78),  in  speaking  of 
the  time  to  which  disqualifications  relate,  says:  "Thus, 
where  it  is  said  that  no  person  holding  a  particular 
office,  etc.\  'shall  have  a  seat;'  'shall  be  a  member;' 
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'shall  at  the  same  time  have  a  seat;'  'shall  hold  a  seat;' 
'shall  be  capable  of  having  a  seat;'  'shall  be  capable  of 
being  a  member;*  'shall  be  capable  of  holding  any 
office;'  'shall  act  as  a  member ;' — the  disqualification 
relates  to  the  time  of  assuming  the  functions  of  a  mem- 
ber; but  where  the  following  terms  are  used,  namely, 
'shall  be  incapable  of  being  elected ; '  'shall  be  eligible 
to  a  seat;'  'shall  be  eligible  as  a  candidate  for;'  'shall 
be  ineligible ; ' — the  disqualification  relates  to  the  time 
of  the  election.' '  If  the  appellee's  disability  was 
removed,  as  alleged,  he  was  certainly  "capable  of  being 
sheriff,  of  acting  as  sheriff,  of  holding  the  office  of 
sheriff."  It  can  not  be  said  in  such  case  that  he  was 
"incapable  of  being  elected,"  or  ineligible  as  a  candi- 
date, or  ineligible  to  hold  the  office.  The  disqualifica- 
tions to  election  and  to  hold  offices,  found  in  the 
constitutions  and  statutes  of  the  United  States  and  the 
states,  may  be  classed  as  those  that  will  or  may  be 
removed  before  the  time  for  assuming  the  office,  and 
those  that  will  not  and  can  not  be  so  removed.  In  the 
latter  case  it  is  very  clear  the  person  can  not  take  the 
office,  because  he  is  not  eligible  to  hold  it.  In  the 
former  he  is  eligible  if  the  disability  has  been  removed, 
and  may  take  and  hold  the  office  unless  he  was  disqual- 
ified from  being  a  candidate. 

"It  has  been  the  constant  practice  of  the  congress 
of  the  United  States  since  the  Eebellion  to  admit  per- 
sons to  seats  in  that  body  who  were  ineligible  at  the 
date  of  their  election,  but  whose  disabilities  had  been 
subsequently  removed. "  McCrary,  Elect. ,  section  311. 
The  disability  provided  in  such  cases  was  not  from 
being  elected,  but  from  holding  the  office,  and,  when 
that  disability  was  removed,  the  right  to  hold  the  office 
was  recognized.  Hon.  John  Y.  Brown,  of  Kentucky, 
who  was  elected  as  a  representative  in  the  Thirty-sixth 
congress  before  he  was  of  the  required  age, — twenty- 
five  years, — was  allowed  to  take  his  seat  and  hold  the 
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office  upon  arriving  at  that  age,  notwithstanding  his 
ineligibility  at  the  time  of  his  election.  In  State  r. 
Smith,  supra,  the  disqualification  was  held  to  apply  to 
the  right  to  hold  the  office,  and  not  to  the  right  to  be 
elected  thereto.  In  State  v.  Murray,  28  Wis.  96,  it  was 
held  that  an  alien  may  be  elected  to  the  office  of  clerk 
of  the  county  board  of  supervisors,  and,  in  case  his 
disability  is  removed  before  the  commencement  of  the 
term  of  office  for  which  he  is  elected,  he  will  be  entitled 
to  enter  upon  and  hold  such  office.  That  case  in  its 
facts  is  identical  with  this,  and  in  that  state,  as  in  this, 
there  was  no  constitutional  or  statutory  provision  on 
the  subject  of  eligibility.  The  court,  in  considering 
the  nature  and  effect  of  the  disqualification,  says*:  "In 
niy  judgment  it  is  not  that  a  person  who  is  not  an  elec- 
tor, only  because  of  some  disqualification  which  he 
has  the  power  to  remove  at  any  time,  is  thereby  ren- 
dered ineligible  to  be  elected  to  a  public  office  for  a 
term  which  is  to  commence  at  a  future  time,  but  it  is 
that  a  person  thus  disqualified  shall  not  be  eligible  to 
hold  such  office.  Such  disqualification  does  not  relate 
to  the  election  to,  but  the  holding  of  the  office." 
These  cases  are  followed  in  State  v.  Trumpf,  50  Wis. 
103,  5  N.  W.  Rep.  876,  and  6  N.  W.  Rep.  512,  one  of 
the  Judges  expressing  dissatisfaction  with  the  rule 
announced  in  State  v.  Murray.  From  these  authori- 
ties it  seems  quite  clear  that  when  the  disqualification 
of  one  elected  to  an  office  is  against  his  holding  the 
office,  and  that  disqualification  is  removed  in  time  for 
him  to  take  and  hold  it,  he  may  rightly  do  so. 

The  appellant  relies  upon  section  692  of  the  Code, 
which  provides  for  contesting  elections  to  county 
offices  upon  the  ground,  among  others,  that  the  person 
declared  elected,  "was  not  eligible  to  the  office  at  the 
time  of  the  election."  It  is  contended  that  this  makes 
ineligibility  relate  to  the  time  of  election,  and  that  one 
then  ineligible  to  hold  the  office  is  ineligible  to  election, 
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and  therefore,  can  not  qualify,  though  fully  eligible  at 
the  time  for  doing  so.  In  construing  this  language  of 
the  statute  it  should  be  remembered  that  courts  must 
be  slow  to  interfere  with  the  choice  of  the  people 
expressed  at  legally  conducted  elections,  and  that  it  is 
only  when  their  choice  is  contrary  to  law  that  it  will  be 
set  aside.  If  they  elect  one  to  serve  them  as  sheriff  who 
can  legally  qualify  at  the  time  required,  no  good  reason 
appears  for  setting  aside  their  choice.  It  is  an  eligible 
officer  the  law  requires,  and  any  person  who  can  qual- 
ify himself  to  take  and  hold  the  office  is  eligible  to  it  at 
the  time  of  the  election.  The  construction  claimed 
would  prevent  the  election  of  one  not  of  the  required 
age  at  the  time  of  the  election,  though  he  would  attain 
to  that  age  in  time  to  take  the  office.  It  would  prevent 
the  election  of  one  who  would  not  be  entitled  to  his 
second  papers  until  after  the  election,  though  he  could 
obtain  the  same,  and  fully  qualify,  by  the  time  for  tak- 
ing the  office.  It  is  in  harmony  with  the  recognized 
rights  of  the  people  to  freedom  of  choice  in  the  selection 
of  their  officers  to  say  that,  in  the  absence  of  any  pro- 
vision as  to  qualifications  for  election,  they  may  choose 
any  person  who  is  or  may  become  eligible  to  take  and 
hold  the  office  at  thetime  required  for  qualifying.  If 
their  choice  shall  be  one  who  can  not  qualify,  it  must 
be  disregarded,  for,  as  we  have  seen,  it  is  only  those 
who  are  eligible  that  can  hold  an  office.  If  the  person 
declared  elected  was  under  disabilities  that  could  be 
removed,  so  as  to  render  him  eligible  to  take  the  office 
at  the  time  required,  we  think  it  would  be  no  ground 
for  contest  that  he  was  not  eligible  to  take  the  office  at 
the  time  he  was  elected ;  in  other  words,  one  who  may 
be  eligible  at  the  time  for  qualifying  is  eligible  to  the 
office  at  the  time  of  election.  The  judgment  in  cases 
of  contest  as  to  county  offices  is  "whether  the  incum- 
bent or  any  other  person  was  duly  elected."  Code, 
section   714.     If  the  contest  is   upon    the  ground  of 
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ineligibility,  and  the  ineligibility  is  such  as  can  not  be 
removed  in  time  to  take  the  office  required,  the  judg- 
ment must  be  that  the  party  was  not  duly  elected,  for 
the  reason  that  he  could  not  hold  the  office.  If  the 
ineligibility  is  such  that  it  will  or  may  be  removed  in 
time  to  qualify,  the  judgment  must  be  that  the  person 
was  duly  elected.  In  such  case,  if  the  party  fails  to 
remove  his  disqualification,  it  would  have  the  same 
effect  as  a  failure  to  qualify  in  any  other  respect. 

V.  Under  section  685    of  the  Code,  sheriffs  are 
required  to  qualify    "by  the   first   Monday  of  Jan- 

6t .  delay  In  uary  following  their  election."     Section 

'att.     1,    chapter  54,   Laws  1886,  allows  them 
in*'  ten    days   thereafter,  if    "prevented   by 

sickness,  the  inclement  state  of  the  weather,  or  other 
unavoidable  casualty"  from  qualifying  by  the  first 
Monday.  Section  687  allows  twenty  days  after  the 
decision  in  case  of  a  contest.  Section  686  provides 
that  a  failure  to  qualify  within  the  time  prescribed 
shall  be  deemed  a  refusal  to  serve,  and  section  784  that 
the  incumbent  shall  "hold  office  until  his  successor  is 
elected  and  qualified."  The  appellant  contends  that, 
as  Van  Beek  did  not  qualify  on  the  first  Monday,  he 
must  be  held  to  have  refused  to  serve,  and  that  the 
appellant  is  entitled  to  hold  the  office  until  his  suc- 
^  cessor  is  elected  and  qualified.  It  is  a  sufficient  answer 
to  this  contention  that  appellant  by  injunction  pre- 
vented both  Van  Beek  and  the  board  from  acting  in 
the  matter  of  his  qualification  on  that  first  Monday. 
With  this  proceeding  pending,  Van  Beek,  though  elig- 
ible, could  not  qualify  on  that- day.  It  is  so  much  in 
the  nature  of  a  contest  that  he  was  entitled  to  at  least 
a  reasonable  time,  if  not  the  full  twenty  days,  after  the 
decision  in  his  favor,  in  which  to  qualify.  By  this 
proceeding  the  time  for  qualifying  was  postponed  until 
after  the  first  Monday,  and,  by  the  time,  Van  Beek  was 
entitled  to  qualify,  he  was  eligible  to  take  and  hold  the 
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office.  The  date  at  which  Van  Beek  was  required  to 
be  eligible  was  the  date  at  which  he  was  required  to 
qualify.  His  naturalization  preceded  that  date,  and 
was  not,  therefore,  retroactive.  These  questions  raised 
by  the  demurrer  were  preserved  on  the  final  submis- 
sion. The  foregoing  discussion  fully  disposes  of  all 
questions  presented  and  argued,  and  leads  us  to  the 
conclusion  that  the  judgment  of  the  district  court 
should  be  affibmed. 

Eobinson,  C.  J.  (dissenting). — I  can  not  assent  to 
so  much  of  the  foregoing  opinion  as  holds  that  a  person 
may  be  elected  to  a  county  office  in  this  state,  who  was 
not  eligible  to  hold  office  at  the  time  of  the  election ; 
nor  do  I  think  that  any  of  the  authorities  cited  can  be 
regarded  as  sustaining  the  conclusion  of  the  majority. 
The  rule  adopted  in  State  v.  Murray,  28  Wis.  96, 
has  been  approved  by  some  courts,  although  it  is 
worthy  of  notice  that  a  member  of  the  court  which 
adopted  it,  in  the  case  of  State  v.  Trwnpf,  50  Wis.  104, 
5  N.  W.  Rep.  876,  and  6  N.  W.  Rep.  512,  expressed 
the  opinion  that  it  would  have  been  more  in  accord 
with  principle  to  have  held  that  one  receiving  votes  for 
an  office  should  be  eligible  at  the  time  of  the  election, 
in  order  to  be  elected.  His  language  was  quoted  with 
evident  approval  in  People  v.  Leonard,  73  Cal.  230,  14 
Pac.  Eep.  853.  The  Wisconsin  rule  was  cited  in 
Ptivett  v.  Bickford,  26  Kan.  53,  where  it  was  held  that 
a  person  ineligible  to  hold  an  office  when  elected  might 
hold  it  after  disability  had  been  removed.  The  ques- 
tion arose  under  a  provision  of  the  constitution  of  the 
state  of  Kansas,  which  is  as  follows:  "No  person  who 
has  ever  voluntarily  borne  atms  against  the  govern- 
ment of  the  United  States,  or  in  any  manner  volunta- 
rily aided  or  abetted  in  the  attempted  overthrow  of  said 
government,  *  *  *  shall  be  qualified  to  vote  or  to 
hold  office  in  this  state  until  such  disability  shall  be 
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removed  by  a  law  passed  by  a  vote  of  two-thirds  of  all 
members  of  both  branches  of  the  legislature.' *  A 
person  under  the  disability  specified  was  elected  to  the 
office  of  sheriff,  and  his  disability  was  afterwards 
removed  by  the  legislature.  It  was  held  that  he  could 
thereafter  take  the  office,  but  stress  was  laid  upon  the 
fact  that  the  constitutional  disqualification  related  to 
the  holding  of  the  office,  and  not  to  the  election.  In 
the  Murray  case  the  fact  that  there  was  no  constitu- 
tional or  statutory  provision  which  affected  the  question 
decided  was  stated,  and  in  the  Trumpf  case  it  was 
intimated  that  a  different  rule  might  apply  where  the 
persons  to  be  elected  to  an  office  were  required  to  be 
qualified  voters. 

It  does  not  seem  to  me  that  the  custom  of  congress 
in  admitting  persons  to  seats  in  that  body  who  were 
ineligible  at  the  date  of  their  election,  but  whose  disa- 
bilities were  subsequently  removed,  is  entitled  to  much 
weight  in  this  case,  for  the  reasons  that  the  qualifica- 
tions of  members  of  congress  are  fixed  by  the  constitu- 
tion of  the  United  States,  which,  excepting  as  to  place 
of  residence  when  elected,  does  not  necessarily  relate 
to  the  time  of  election,  and  each  house  of  congress  is 
made  the  judge  of  the  election  returns  and  qualifica- 
tions of  its  own  members.  It  seems  to  me  that  the 
statutes  of  this  state  must  determine  the  question  under 
consideration,  and  that  when  properly  construed  they 
require  that  a  person,  to  be  eligible  to  a  county  office, 
must  be  eligible  to  hold  the  office  when  elected.  Sec- 
tion 692  of  the  Code  provides  that  "the  election  of  any 
person  to  a  county  office  may  be  contested  by  any 
elector  of  the  county.  *  *  *  2.  When  the  incum- 
bent [the  person  whom  the  canvassers  declare  elected] 
was  not  eligible  to  the  office  at  the  time  of  the  election. 
3.  When  the  incumbent  has  been  duly  convicted  of  an 
infamous  crime  before  the  election,  and  the  judgment 
has  not  been  reversed,  annulled,  or  set  aside,  nor  the 


Digitized  by 


Google 


Jan.  1893]  State  v.  Van  Beek.  585 

incumbent  pardoned,  at  the  time  of  the  election." 
Subsequent  sections  provide  for  the  organization  of  a 
court,  a  trial,  and  judgment  against  the  incumbent  if 
it  be  found  that  he  was  not  elected ;  and  the  trial  may- 
be had,  and  judgment  pronounced,  before  the  term  of 
the  office  which  the  electors  sought  to  fill  shall  com- 
mence. If  the  opinion  of  the  majority  be  correct,  a 
contest  and  trial  might  be  made  fruitless,  and  the  judg- 
ment be  made  of  no  effect,  if  by  lapse  of  time,  or  the 
naturalization  of  the  incumbent  or  the  removal  of  his 
disabilities,  he  should,  before  the  expiration  of  the 
time  given  within  which  to  qualify,  become  eligible  to 
hold  the  office.  Another  contest  to  determine  whether 
he  had  become  eligible  might  then  be  necessary. 

It  is  true  that  the  opinion  of  the  majority  states 
that,  if  the  court  find  the  ineligibility  is  such  that  it 
will  or  may  be  removed  in  time  to  qualify,  the  judg- 
ment must  be  that  the  person  was  duly  elected,  and 
that  in  case  he  fail  to  remove  his  disqualification  it 
would  have  the  same  effect  as  a  failure  to  qualify 
in  any  other  respect.  No  provision  of  the  statute 
authorizing  such  a  judgment,  or  requiring  any  supple- 
mental proceedings  after  the  judgment  is  rendered,  is 
referred  to,  and  I  can  not  think  the  rule  announced 
has  any  support  in  our  statute.  The  uncertainty  and 
confusion  which  must  result  from  this  construction  of 
the  statutes  in  regard  to  the  contesting  of  elections  to 
county  offices  can  not  have  been  intended  by  the  general 
assembly.  The  phrase  "eligible  to  the  office  at  the 
time  of  the  election,"  in4my  opinion,  has  a  meaning 
too  evident  to  be  misunderstood,  and  should  not  be 
given  the  force  of  "eligible  to  the  office  when  the  term 
begins,"  by  judicial  construction. 

Section  1  of  article  2  of  the  coostitution  of  this 
state  provides  that  "every  male  citizen  of  the  United 
States  of  the  age  of  twenty-one  years,  who  shall  have 
been  a  resident  of  this  state  six  months  next  preceding 
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the  election,  and  of  the  county  in  which  heelaims  his 
vote  sixty  days,  shall  be  entitled  to  vote  at  all  elections 
which  are  now  or  hereafter  may  be  authorized  by  law." 
Section  4  of  article  3  of  the  constitution  provides  that 
no  person  shall  be  a  member  of  the  house  of  represent- 
atives unless  at  the  time  of  his  election  he  '  'shall  have 
had  an  actual  residence  of  sixty  days  in  the  county  or 
district  he  may  have  been  chosen  to  represent,' '  and 
the  same  qualification  is  required  for  senators.  The 
evident  purpose  of  the  provision  is  to  require  that  the 
person  elected  to  the  house  or  senate  be  a  legal  voter  of 
the  county  or  district  he  is  chosen  to  represent  at  the 
time  of  the  election ;  yet,  under  the  rule  of  the  major- 
ity opinion,  that  provision  would  be  wholly  inoperative, 
and  it  would  be  Sufficient  if  the  person  chosen  had  an 
actual  residence  of  sixty  days  in  such  county  or  district 
when  the  time  for  taking  his  seat  had  arrived ;  or,  in 
other  words,  he  could  be  a  nonresident  of  such  county 
or  district  at  the  time  of  the  election,  and  acquire  the 
necessary  residence  after  the  result  of  the  election  is 
known.  Section  6  of  article  4  of  the  constitution  pro- 
vides that  no  person  shall  be  eligible  to  the  office  of 
governor  or  lieutenant  governor  who  shall  not  have 
been  a  resident  of  the  state  "two  years  next  preceding 
the  election."  The  meaning  of  this  is  obvious,  but  it 
may  properly  be  considered  with  the  other  constitu- 
tional provision  referred  to,  as  strengthening  the  pre- 
sumption which  arises  from  the  language  of  subdivision 
2  of  section  692  of  the  Code,  that  the  general  assem- 
bly in  enacting  it  intended  to  require  that  the  person 
elected  shall  be  eligible  to  hold  the  office  at  the  time  he 
is  chosen. 

The  views  I  have  expressed  find  abundant  support- 
in  the  authorities.     Under  the  constitution  of  Nebraska 
an  elector  must  have  resided  in  the  state  six  months. 
The  statutes  of  that  state  provide  that  the  election  of 
any  person  to  any  public  office  may  be  contested  "when 
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the  incumbent  was  not  eligible  to  the  office  at  the  time 
of  the  election."  It  will  be  noticed  that  this  language 
is  identical  with  that  of  subdivision  2  of  section  692  of 
our  Code.  But  in  the  case  of  State  v.  McMillen,  23 
Neb.  386,  36  N.  W.  Rep.  587,  it  was  held  that  the  per- 
son elected  was  required  to  be  an  elector  at  the  time  of 
the  election.  In  that  case  the  incumbent  had  not 
resided  in  the  state  six  months  at  the  time  of  the  elec- 
tion, but  had  been  a  resident  of  the  statp  more  than 
six  months  when  the  term  of  office  for  which  he  had 
been  a  candidate  began.  The  court  referred  to  the 
Wisconsin  and  Kansas  cases,  but  declined  to  follow 
them  on  the  ground  that  the  constitution  and  statutes 
of  Nebraska  were  controlling,  and  held  that  the  incum- 
bent was  ineligible.  In  Territory,  v.  Smith,  3  Minn. 
240  (Gil.  164),  it  was  held  that  the  qualification  of  res- 
idence must  be  consummated  at  the  time  of  the  election, 
and  that  it  would  not  be  sufficient  if  completed  at  the 
time  of  entering  upon  the  duties  of  the  office.  In 
Searcy  v.  Crow,  15  Cal.  118,  a  constitutional  provision 
was  under  consideration,  which  reads  as  follows:  "No 
person  holding  any  lucrative  office  under  the  United 
States,  or  any  other  power,  shall  be  eligible  to  any  civil 
office  of  profit  under  this  state.  *  *  *  "  It  was  held 
that  a  person,  to  be  eligible  to  an  office  under  that  pro- 
vision, must  be  capable  of  taking  the  office  at  the  time 
of  the  election.  In  State  v.  Clarke,  3  Nev.  566,  a  con- 
stitutional provision  substantially  the  same  as  that  of 
California  quoted  was  construed,  and  the  ineligibility 
thereby  created  was  held  to  be  want  of  capacity  to  be 
legally  chosen  to,  and  also  want  of  capacity  to  legally 
hold,  the  office.  In  Reynolds  v.  State,  61  Ind.  404,  it 
was  held  that,  under  a  clause  of  the  constitution  which 
provides  that  "no  person  shall  be  elected  or  appointed 
as  a  county  officer  who  shall  not  be  an  elector  of  the 
county,"  a  person  to  be  elected  to  a  county  office  must 
be  an  elector  at  the  time  of  the  election."    The  quota- 
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tion  from  Cushing  found  in  the  opinion  of  the  majority 
is  in  entire  harmony  with  the  cases  I  have  cited.  It 
recognizes  the  Wisconsin  and  Kansas  rule  and  the  cus- 
tom of  congress,  but  holds  that  the  phrases  "shall  be 
eligible  to  a  seat,"  and  "shall  be  ineligible,"  when 
found  in  the  law  in  regard  to  the  qualifications  of  a 
person  for  office,  relate  to  the  time  of  the  election,  and 
not  to  the  time  of  assuming  the  official  functions.  In 
my  opinion  a  person,  to  be  eligible  to  election  to  a 
county  office  under  the  statutes  of  this  state,  must  be 
capable  of  taking  the  office  at  the  time  of  the  election. 
The  fact  that  to  so  hold  would  deprive  one  who  appears 
to  be  most  worthy,  and  the  choice  of  the  people,  of  an 
office  on  what,  in  this  case,  may  seem  to  be  technical 
grounds,  is  not  a  sufficient  reason  for  adopting  a  con- 
struction of  our  statutes  not  warranted  by  well  settled 
rules  of  interpretation,  which  would  introduce  endless 
confusion  and  uncertainty  in  the  administration  of  our 
election  laws. 

I  am  instructed  to  say  that  Granger,  J.,  concurs 
in  this  dissent. 


i*  jgg     The  State  of  Iowa,  Appellee,  v.  John  Braskamp  et  al.9 

Appellants. 

1.  Grand  Jury:  number:  population  op  county:  judicial  notice. 
Under  section  1,  chapter  42,  Laws  of  1886,  whether  the  grand  jury  of 
a  county  shall  be  composed  of  five  or  seven  members  depends  upon 
the  population  of  the  county  according  to  the  last  preceding  national 
or  state  census.  And,  although  the  national  census  of  1890  was  not 
officially  announced  in  January,  1891,  it  was  nevertheless  the  crite- 
rion for  determining  the  number  of  grand  jurors  to  be  selected  in 
county  at  that  time,  where  the  population  of  the  county  according 
to  that  census  was  then  a  matter  of  public  notoriety,  of  which  the 
auditor,  the  clerk  and  the  court  were  required  to  take  notice,  in  the 
absence  of  any  provision  of  law  as  to  when  that  census  was  to  be 
deemed  completed  or  in  effect. 
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2.    :     REORGANIZATION    AT    SUCCESSIVE    TERMS    OF    COURT.      The 

statute  does  not  contemplate  that  the  five  or  seven  persons  drawn  to 
serve  as  grand  jurors  at  the  first  term  of  the  district  court  in  any  year 
must  serve  throughout  the  year,  but  the  eight  or  twelve  persons 
summoned  as  grand  jurors  at  the  beginning  of  the  year  are  required 
to  appear  at  each  succeeding  term  of  that  year,  and  from  their  num- 
•        ber  a  grand  jury  of  Ave  or  seven  may  be  drawn  each  term. 

Appeal  from  Sioux  District  Court. — Hon.  F.  R.  Gaynor, 

Judge. 

Thursday,  February  2,  1893. 

On  the  ninth  day  of  September,  1891,  the  grand 
jury  of  Sioux  county  returned  an  indictment,  in  due 
form,  charging  the  defendants  with  maintaining  a 
nuisance  by  keeping  and  controlling  a  building  for  the 
sale  of  intoxicating  liquors.  On  November  13,  1891, 
the  defendants  withdrew  their  plea  of  not  guilty,  pre- 
viously entered,  and  moved  to  set  aside  the  indictment 
upon  the  following  grounds:  That  they  were  not  held 
to  appear  to  answer  said  charge  at  September  term, 
and  had  no  opportunity  to  challenge  the  grand  jury; 
that  the  grand  jury  which  found  and  returned  said 
indictment  was  impaneled  at  the  January  term,  1891,. 
and  was  composed  of  seven  members,  while  it  should 
have  been  composed  of  only  five,  as  shown  by  the 
state  census  of  1885,  and  that  the  same  seven  grand 
jurors  did  not  serve  at  said  September  term.  This 
motion  was  also  overruled,  and  judgment  entered 
against  the  defendants,  from  which  they  appeal. — 
Affirmed. 

T.  M.  Zink,  for  appellants. 

John  Y.  Stone,  Attorney  General,  Thos.  A.  Cheshire 
and  Wm.  Hutchinson,  County  Attorney,  for  the  State. 

Given,  J. — I.     The  fact  that  the  appellants  were 
not  held  to  answer  said  charge  at  the  September  term, 
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1891,  and  that  they  did  not  challenge  the 

lm  nu^rMpop-  grand  jury,  is  not  relied  upon  as  a  ground 

county:  judi-    for   setting  aside  the  indictment,   or  in 

cial  notice.  °  7 

arrest  of  judgment,  but  it  is  set  forth  for 
the  purpose  of  showing  that  they  did  not  waive  the 
other  objections  urged.  Their  first  contention  is  that* 
the  grand  jury  which  returned  the  indictment  was 
illegally  constituted,  for  that  it  consisted  of  seven 
members  instead  of  five.  Section  231  of  the  Code,  as 
amended,  contains  the  following  provision:  "In 
counties  having  a  population  of  sixteen  thousand 
inhabitants,  or  less,  the  grand  jury  shall  be  composed 
of  five  members;  and  in  counties  having  a  population 
of  more  than  sixteen  thousand  inhabitants  the  grand 
jury  shall  be  composed  of  seven  members.  *  *  * 
Such  population  shall  be  determined  by  the  last  pre- 
ceding national  or  state  census."  The  record  of  the 
court,  as  set  out  in  the  abstract,  shows  that  on  the 
twelfth  day  of  January,  1891,  of  twelve  electors  duly 
selected  as  grand  jurors,  eleven  appeared,  and  from 
that  number  seven  were  drawn  and  sworn  as  grand 
jurors;  that  on  the  thirteenth  day  of  April,  1891,  ten 
of  said  twelve  appeared,  from  which  number  seven 
were  drawn  and  sworn  as  grand  jurors.  It  also  shows 
that  at  a  time  of  which  no  date  is  given,  but  which  we 
presume  to  have  been  at  the  September  term,  1891, 
nine  of  said  twelve  appeared,  from  which  number  seven 
were  drawn  and  sworn  as  grand  jurors.  No  two  of 
said  grand  juries  were  composed  entirely  of  the  same 
persons. 

While  the  appellants  conceded  that  according  to 
the  federal  census,  1890,  the  grand  jury  was  properly 
composed  of  seven  members,  their  contention  is  that 
that  census  had  not  been  officially  announced  at  the 
time  of  the  organization  of  the  grand  jury,  in  January, 
1891,  and  that,  therefore,  the  state  census  of  1885 
should  have  controlled  as  to  the  number  of  grand 
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jurors.  The  federal  census  of  1890  was  provided  for  in 
chapter  319,  page  653,  Supplement  to  1  Revised 
Statutes,  United  States  [2  Ed.,  1874-91].  That 
act  does  not  provide  any  time  at  which  the 
taking  of  the  census  shall  be  deemed  complete, 
nor  for  any  official  announcement  of  the  census. 
Section  23  provides  that  upon  request  of  any  municipal 
government  the  superintendent  of  census  shall  furnish 
said  government  with  a  copy  of  the  names,  the  age, 
sex,  birthplace,  and  color  or  race  of  all  persons  enu- 
merated within  the  territory  in  the  jurisdiction  of  such 
municipality.  The  appellants  insist  that  the  officers 
and  court  selectingthe  grand  jury  could  not  take  judi- 
cial notice  of  the  federal  census  until  it  was  officially 
announced,  and  that,  therefore,  the  selection  should 
have  been  upon  the  basis  of  the  state  census  of  1885. 
The  last  census  preceding  the  selection  of  persons  from 
whom  to  draw  juries  for  1891  was  the  national  census 
taken  in  the  month  of  June,  1890.  The  population  of 
Sioux  county,  as  shown  by  that  census,  was  a  matter  of 
public  notoriety  and  of  common  knowledge  among  the 
people  of  the  county  before  any  action  was  taken  for 
the  selection  of  persons  from  whom  to  draw  juries  for 
1891,  and  some  fifteen  months  before  the  defendants 
were  indicted.  It  is  a  familiar  rule  of  law  that  facts  of 
universal  notoriety  need  not  be  proved.  "Courts  will 
take  notice  of  whatever  is  generally  known  within  the 
limits  of  their  jurisdiction ;  and,  if  the  judge's  memory 
is  at  fault,  he  may  refresh  it  by  resorting  to  any  means 
for  that  purpose  which  he  may  deem  safe  and  proper." 
Brown  v.  Piper,  91  U.  S.  42.  In  People  v.  Williams, 
64  Cal.  87,  27  Pac.  Rep.  939,  it  is  held  that  the  courts 
can  take  judicial  notice  of  the  result  of  a  national  cen- 
sus. See,  also,  Whart.,  Ev., section  338;  O'Ferrallv. 
Davis 7  llowa,  560;  State  v.  Minnfck,  15  Iowa,  123; 
Case  Threshing  Machine  Co.,  v.  Haven,  65  Iowa,  359. 
Under  our  law  the  county  auditor,  clerk  of  the  court, 
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and  the  court  are  required  to  act  upon  the  basis  of  the 
population  of  the  county  as  shown  by  the  last  preceding 
census,  in  selecting  juries.  There  is  no  provision  for 
proving  to  them  what  the  last  preceding  census  shows 
to  be  the  population  of  the  county.  Clearly  the  law 
contemplated  that  they  shall  take  official  notice  of  the 
fact.  There  is  no  evidence  in  the  record  to  show  what 
the  population  of  the  county  was  according  to  the  cen- 
sus of  1885 ;  but  the  appellants — properly,  we  think — 
ask  the  courts  to  take  judicial  notice  of  what  it  was. 
For  the  same  reasons  we  may  surely  take  notice  of 
what  the  population  was  as  shown  by  the  census  of 
1890.  By  doing  so  the  appellants  were  given  a  grand 
jury  composed  of  seven  members  as  authorized  and 
required  by  the  Code.  Had  the  act  of  congress  fixed  a 
time  or  prescribed  a  condition  upon  which  the  census  of 
1890  should  be  deemed  complete  or  in  effect,  the  census 
of  1885  would  have  been  the  last  preceding  until  that 
time.  In  the  absence  of  such  a  provision  the  census  of 
1890  became  the  last  preceding  census,  for  the  purpose 
of  the  selection  of  juries,  as  soon  as  the  population  of 
the  county  was  ascertained  therefrom. 
%  II.  The  appellants'  remaining  contention  is  that 
the  seven  persons  drawn  and  sworn  at  the  January  term, 

2# :Peorgan-  1891,  constituted  the  grand  jury  for  that 

cea88?vneate^"  year;  that  the  court  had  no  authority  to 
of  court.  reorganize  the  grand  jury  at  the  Septem- 

ber term,  as  was  done,  and  therefore  that  grand  jury 
was  illegally  constituted.  Under  the  Code  the  names 
of  seventy-five  persons  are  returned  each  year  by  the 
judges  of  election,  from  which  to  select  the  eight  or 
twelve,  as  the  case  may  be,  to  be  summoned  to  the  first 
term  in  the  ensuing  year.  From  this  eight  or  twelve 
the  five  or  seven  to  be  sworn  are  drawn.  Section  239 
provides  that  "grand  jurors  shall  be  selected  for  the 
first  term  in  the  year  at  which  jurors  are  required,  com- 
mencing next  after  the  first  day  of  January  each  year, 
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and  shall  serve  one  year."  Section  243  provides  that, 
except  when  required  at  special  term,  "the  grand  jury 
need  not  be  summoned  after  the  first  term."  It  will  be 
observed  that  the  eight  or  twelve  from  which  the  grand 
jury  is  to  be  drawn  must  all  appear  at  succeeding  terms 
without  summons.  It  is  this  eight  or  twelve  that  "shall 
serve  for  one  year."  It  is  this  number  that  constitutes 
the  panel  that  is  to  be  called  by  the  clerk,  and  from 
which  he  is  to  select  by  lot  the  required  number,  as 
prbvided  ip  section  4256.  We  understand  it  to  be  the 
practice  throughout  the  state  to  reorganize  the  grand 
jury  at  each  term  in  the  year  after  the  first  from  the 
eight  or  twelve  summoned  to  the  first  term.  This  we 
think  is  the  correct  practice,  and  authorized  by  law. 

It  follows  from  the  conclusions  announced  that  the 
judgment  of  the  district  court  must  be  affibmed. 


J.  C.  Cahalan,  Appellee,  v.  Van  Sant  &  Dikeman, 
Appellants. 

1.  Tax  Deed:  notice  to  redeem:  when  required.  A  tax  deed, 
issued  without  notice  to  redeem,  does  not  cut  off  the  right  of  redemp- 
tion where  the  person  to  whom  the  land  is  taxed  at  the  date  of  the  tax 
deed  resides  in  the  county  where  the  land  is  situated,  and  has  made 
hay  on  the  land  for  several  years. 

2.  : : .   The  facts  that  at  the  date  of  tfce  tax  sale  the 

land  was  assessed  to  "Unknown/'  and  that  at  the  expiration  of  the 
three  years  it  was  assessed  to  one  deceased,  did  not  excuse  the  want 
of  notice  to  the  person  in  possession,  some  years  later,  when  the  deed 
was  issued. 

3.  :  :  .    The  fact  that  the  person  to  whom  land  sold 
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for  taxes  is  assessed,  and  in  whose  possession  it  is,  has  no  title  of 
record  at  the  time  when  a  tax  deed  issues  therefor,  in  no  way  affects 
the  duty  of  the  purchaser  to  give  him  notice  to  redeem,  nor  the  right 
of  such  person  to  redeem  from  the  sale  and  deed* 
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4.  :  action  to  redeem:  question  of  ownership.    Where  the 

plaintiff,  in  an  action  to  redeem  land  from  a  tax  deed,  himself  claimed 
under  a  prior  tax  title,  and  it  appeared  that  the  original  holder  of  that 
tax  title  did  not  have  his  deed  recorded  for  thirteen  years,  and  it  was 
not  shown  that  he  ever,  took  possession  of  the  land.  Held,  that  it 
would  not  be  presumed  that  he  did  not  take  possession,  and  that  his 
rights  were  for  that  reason  divested  in  favor  of  the  original  owner. 

5.  :    :    validity  op  assessment:    description.     In  an 

action  involving  the  validity  of  a  tax  deed,  the  fact  that  the  land  was 
assessed  as  a  congressional  subdivision,  and  not  as  a  part  of  a  town 
plat,  is  immaterial,  where  the  description  was  definite,  and  there  was 
no  question  of  identity ;  and  this  is  especially  so  where  both  parties 
are  claiming  under  the  same  description  used  in  the  assessment. 

6.  :  :  question  op  ownership:  quitclaim  deed.  A  mar- 
ried woman  who  had  the  title  to  land  joined  her  husband  in  a  deed, 
in  which  they  "released  and  quitclaimed"  all  their  interest  in  the 
land,  and  in  which  she  released  her  dower.  Held,  that  such  deed, 
with  possession,  gave  the  grantee  such  an  interest  as  entitled  him  to 
redeem  from  a  tax  sale. 

7.  :    :   nonpayment  op  taxes  by  plaintiff.    Although 

the  plaintiff  in  an  action  to  redeem  from  a  tax  deed  has  not  paid  all 
taxes  due  upon  the  land,  as  required  by  section  897  of  the  Code  as  a 
condition  to  questioning  the  validity  of  the  deed,  yet  where  he  has 
tendered  the  taxet  to  the  treasurer,  and  done  all  in  his  power  to  con- 
form to  the  law,  but  has  been  unable  to  do  so  on  account  of  confusion 
in  the  description  of  the  land  on  the  tax  books,  and  he  still  offers  to 
pay  the  taxes  upon  proper  ascertainment  thereof,  he  is  entitled  to 
maintain  an  action  to  redeem. 

Appeal  from  Allamakee  District  Court. — Hon.  W.  A. 
Hoyt,  Judge. 

Thubsday,  February  2, 1893. 

Action  to  redeem  from  a  tax  sale.  There  was  a 
decree  for  the  plaintiff,  and  the  defendants  appeal. 
Affirmed.  * 

J.  H.  Trewin,  for  appellants. 

M.  B.  Hendrich,  for  appellee. 

Granger,  J. — On  the  fifth  day  of  January,  1887, 
the  defendant  firm  received  from  the  treasurer  of  Alla- 
makee county  a  tax  deed  for  the  north  half  of  lot  5,  in 
section  10,  township  96,  range  3  north,  in  pursuance 
of  a  sale  thereof  made  in   November,  1879,  for  the 
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delinquent  tax  of  1878.  No  notice  of  the  expiration  of 
redemption  was  given,  as  required  by  Code,  section 
894.  The  plaintiff,  as  owner  Of  the  lot,  has  tendered 
the  money  for  redemption,  which  was  refused,  and  be 
brings  this  action,  asking  that  a  right  of  redemption  be 
decreed.  The  title  upon  which  the  plaintiff  bases  his 
right  of  redemption  is  as  follows:  John  Walsh,  in 
1876,  obtained  the  title  thereto  by  virtue  of  a  tax  sale 
deed.  He  afterwards  died,  and  by  devise  passed  the 
title  to  his  daughter,  Alice.  She  married  one  Joseph 
Broderick.  Broderick  and  his  wife  joined  in  a  quit- 
claim deed  to  the  plaintiff  in  April,  1889. 

I.  The  plaintiff,  as  owner,  bases  his  right  of 
redemption  on  the  fact  of  there  being  no  notice  of 
i.  tax  deed:  expiration  of  redemption.  The  appel- 
?edecem?when  lants  urge  several  reasons  why  the  re- 
reqDired-  demption  should  not  be  permitted.  The 
statute  makes  the  giving  of  the  notice  of  expiration  of 
redemption  a  condition  precedent  to  the  expiration  of 
such  a  right,  and  the  notice  is  to  be  served  on  the  party 
in  possession  of  the  land,  and  upon  the  person  in  whdse 
name  it  is  taxed,  if  he  resides  in  the  county  where  the 
land  is  situated.  Of  course,  to  necessitate  the  notice, 
there  must  be  some  person  in  possession,  in  the  one 
case;  and  in  the  other  it  must  be  taxed  in  the  name  of 
some  person,  and  he  must* reside  in  the  county  where 
the  land  is,  if  a  personal  service  is  to  be  made.  The 
tax  deed  by  which  the  defendants  claim  the  title,  was 
issued  March  5,  1887;  and  it  is  urged  that  at  that  time 
there  was  no  one  in  actual  possession  of  the  lot,  on 
whom  notice  could  be  served.  It  appears  that  in  1885, 
1886  and  1887,  the  lot  was  assessed  in  the  name  of 
Joseph  Broderick,  and  he  paid  the  taxes.  In  1883  and 
1884  it  was  assessed  to  "John  Walsh,  Esq.,"  and  the 
taxes  were  paid  by  Joseph  Broderick.  The  lot  is  situ- 
ated on  the  Mississippi  river  bottom.  Broderick  lives 
in  Allamakee  county,  and  from  two  to  two  and  one- 
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half  miles  from  the  lot;  and,  for  several  years  before 
the  deed  issued,  he  used  it  as  hay  land,  for  which  it 
seemed  to  be  adapted.  These  facts  are  such  as  to  have 
rendered  a  notice  of  expiration  of  redemption  neces- 
sary. For  the  years  1885,  1886  and  1887,  the  land  was 
taxed  in  the  name  of  Broderick,  and  he  resided  in  the 
.county  where  the  lot  is  situated.  Besides,  he  was  in 
possession  of  the  land.  If  he  was  taking  the  hay  from 
the  land  each  year,  that  was  a  fact  indicating  posses- 
sion, and  clearly  observable.  It  was  enough  to  put  the 
defendant  on  inquiry  as  to  who  was  exercising  these 
rights  of  possession,  that  the  notice  contemplated  by 
the  law  could  be  given  before  his  right  to  redeem  should 
be  concluded.  See  Ellsworth  v.  Low,  62  Iowa,  178. 
It  was  not  important  that  the  acts  indicating  possession 
should  be  exercised  at  the  season  of  the  year  when  the 
deed  was  to  issue.  It  was  only  necessary  to  do  such 
acts  as  the  nature  of  the  particular  occupancy  required. 

II.  At  the  time  of  the  sale  of  the  lot,  under  which 
the  defendants  claim,  it  was  assessed  to  "Unknown," 
2  . .         and  for  the  year  1882,  when  the  three 

•  years  for  redemption  would  expire  with- 

out the  requirement  of  a  notice,  it  was  assessed  to 
"John  Walsh,  Esq.;"  and  it  is  claimed  that  either  of 
these  facts  rendered  a  notice  unnecessary.  Without 
determining  the  effect  of  such  facts,  in  the  abseuce  of 
possession,  we  are  clear  that  they  do  not  affect  the 
requirement  of  the  law  as  to  notice  to  the  person  in 
possession. 

III.  The  tax  deed  to  Walsh  issued  in  1876,  and 
was  not  recorded  till  September,  1889 ;  and  it  is  urged 
8  . .         that  there  was  no  evidence  of    record, 

— •  before,  that  the  plaintiff  or  his  grantors 

claimed  the  title  to  the  lot.  The  absence  of  the  deed 
from  the  record  in  no  way  affected  the  duty  of  the 
defendants  as  to  giving  notice ;  nor  does  it  in  any  way 
affect  the  right  of  the  plaintiff  to  redeem. 
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IV.  Walsh  took  his  deed  in  1876,  and  it  is 
claimed  that  it  does  not  appear  that  he  took  possession 
4. .  act|0n  to  of  the  lot,  and  that  the  absence  of  his 

fieodneo?'owSI?"-  deed  from  the  record  for  thirteen  years 
sWp*  shows    an  abandonment,   and    that    the 

lien  for  taxes  was  divested  in  favor  of  the  original 
owner.  This  case  involves  no  question  between  other 
parties,  and  we  will  not  assume  an  absence  of  posses- 
sion during  that  period,  in  favor  of  the  defendants. 
Ownership  rather  indicates  possession  than  otherwise. 
In  fact,  without  evidence  to  the  contrary,  possession 
should  be  presumed.     Hall  v.  Guthridge,  52  Iowa,  408. 

V.  It  seems  that  the  land  was  at  one  time  platted 
as  the  town  of  Allamakee,  and  the  designation  as  the 
5  . :va.    north  half  of  lot  5,  in  section  10,  etc.,  is 

S»raent:      not  as  a  part  of  said  plat  or  town.     For 

description.        Qne   Qr   ^WQ  yeftrs  j^g   pjat  seemg   fo    have 

been  recognized,  and  the  assessments  made  by  desig- 
nation of  the  blocks  and  lots  therein.  It  is  now  urged 
that, the  assessment  by  the  present  designation  renders 
the  tax  deed  to  Walsh  void,  because  the  plat  has  never 
been  vacated,  and  the  assessment  must  be  by  the  lots 
and  blocks,  and  can  be  "in  no  other  way."  We  do 
not  think  so.  The  identity  of  this  lot  is  not  in  dispute, 
and  the  method  of  its  designation,  so  long  as  it  is 
definite  and  certain,  is  not  material  in  this  controversy. 
Both  parties  are  here  claiming  this  lot  by  the  desig- 
nation under  the  congressional  subdivision,  and  such 
a  designation  does  not  affect  the  rights  of  either.  See, 
as  bearing  on  this  question,  Young  v.  Cosgrove,  83 
Iowa,  682. 

VI.  The  title  to  the  lot  by  devise  from  Walsh 
was  in  Mrs.  Broderick,  and  the  deed  from  Broderick 
6.  — :  — :         and  wife  to  the  plaintiff  is  a  quitclaim ; 

Swlferohip:       and  it  is  urged  that  it  does  not  pass  the 

Seed.  title,  because  Mrs.  Broderick  merely  joins 

her  husband  to  release  her  contingent  right  therein. 
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The  language  of  the  deed  purports  to  convey  more 
than  a  mere  contingent  interest  by  the  wife,  if  her 
interest  was  greater  than  that.  The  language  is,  "We 
hereby  release  and  quitclaim  to  John  C.  Cahalan 
*  *  *  all  our  interest  in  and  to  the  following  described 
tract  of  land,"  etc,  and  below  is  a  clause  as  follows: 
"And  the  said  Alice  Broderick  hereby  relinquishes  all 
her  right  of  dower,"  etc.  The  language  seems  to  be  as 
conclusive  against  all  interests  of  the  wife  as  of  her 
husband.  It  is  not  a  conveyance  where  there  are 
covenants  of  warranty,  so  that  the  rule  in  relation 
thereto  obtains.  The  conveyance,  with  the  possession, 
certainly  gives  to  the  plaintiff  such  an  interest  that  he 
may  protect  it  by  a  redemption  from  a  sale  for  taxes. 
VII.  The  taxes  on  the  lot  for  the  year  1873  have 
not  been  paid,  and  this  fact  is  urged  as  against  the 

7  . .  non.  plaintiff's  right  to  redeem.     It  is  provided 

8KShy  of      by  section  897  of  the  Code  that  no  person 
piainiiir.  shall  ^  perm^e(j  t0  question  a  treas- 

urer's deed  without  showing  "that  all  taxes  due  upon 
the  property  have  been  paid  by  such  person,  or  the 
person  under  whom  he  claims  title."  The  plat  of  the 
town  of  Allamakee  was  recorded  in  1858.  For  the 
years  1873  and  1874  the  lot  in  question  seems  to  have 
been  listed  as  lots  and  blocks  in  the  town.  In  fact, 
for  1874  it  seems  to  have  been  also  designated  as  "Lot 
5,"  etc.,  as  it  has  been  in  all  other  years,  except  1873. 
For  some  reason,  probably  because  the  effort  to  start 
a  town  was  an  entire  failure,  the  town  plat  designa- 
tions have  .been  disregarded,  and  the  congressional 
designations  observed,  in  matters  of  assessments  for 
taxes,  except  for  the  year  1873.  In  1889,  and  again 
before  the  commencement  of  this  suit,  the  plaintiff 
and  Mr.  Broderick  asked  of  the  treasurer  that  the  lot 
in  question  be  listed  and  assessed,  and  the  money  was 
tendered  to  pay  the  taxes  thereon  for  the  year  1873, 
but  it  was  not  done.     Lots  5  and  6  as  designated  by 
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the  congressional  subdivisions,  are  embraced  in  the 
town  plat,  and  from  the  record  we  are  not  informed  as 
to  whether  or  not  the  north  half  of  lot  5  can  be  accu- 
rately described  by  designations  of  lots  and  blocks  in 
the  town.  From  the  fact  that  the  other  method  of 
assessment  has  been  so  long  and  so  exclusively 
observed,  we  may  infer  that  some  sufficient  reason 
exists  for  it.  In  view  of  these  .facts  we  are  of  the 
opinion  that  the  plaintiff  and  his  grantor  used  every 
reasonable  effort  to  conform  to  the  law  as  to  payment 
of  taxes  before  commencing  the  suit,  and  with  their 
expressed  readiness  now  to  pay  the  taxes,  upon  a 
proper  ascertainment,  that  the  plaintiff  should  not  be 
denied  the  right  of  redemption  because  such  taxes  are 
not  now  paid.  There  are  no  other  questions  that  it  is 
important  to  consider,  and  the  judgment  is  affirmed. 


I  87    599! 

Amelia  B.   Goldsbokough,  Appellee,  v.  James   H.   !== 
Pidduck  et  ah,  Appellants.  "ioi_wi| 

187    aw 
I  HI    658 

1.  Boundaries :  evidence.    Where  the  line  of  division  between  two  ill  J61 
adjacent  city  lots  in  a  block  of  a  certain  length  was  in  question,  and  '?*   ^j 
the  city  plat,  without  indicating  the  width  of  the  lots,  showed  them  to  ~  ~""*~* 
be  of  about  equal  width,  held,  that  this  was  sufficient  evidence  to 

justify  a  presumption  that  they  were  of  equal  width,  and  to  sustain 
a  verdict  establishing  the  line  in  question  accordingly. 

2.  :    :    surveyor's    plat.    In  such  case  a  plat  of  the 

block,  made  by  the  surveyor  who  had  surveyed  it,  is  admissible  to 
illustrate  and  explain  the  surveyor's  testimony  in  regard  to  the  meas- 
urements made  by  him. 

8.  :    adverse  possession.    The  fencing  in  of  a  portion  of  a 


neighbor's  lot  by  mistake,  believing  that  the  fence  is  on  the  true 
division  line,  and  the  occupancy  of  the  land  so  inclosed  for  more 
than  ten  years,  with  no  intention  to  claim  any  portion  of  the  lot, 
does  not  give  title  by  adverse  possession ;  and,  in  an  action  in  such 
case  to  recover  the  inclosed  land,  an  instruction  that,  in  order  for 
the  defendants  to  establish  their  defense  of  adverse  possession,  it 
must  appear  that  the  plaintiff  knew  of  their  claim,  and  acquiesced  in 
it,  was  not  prejudicial  to  the  defendants. 
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Appeal  from  Woodbury  District  Court.*- Hon.  Scott  M. 
Ladd,  Judge. 

Thursday,  February  2,  1893. 

Action  at  law  to  recover  possession  of  real  estate. 
There  was  a  trial  by  jury,  ajid  a  verdict  and  judgment 
for  the  plaintiff.     The  defendants  appeal. — Affirmed. 

Geo.  M.  Pardoe,  for  appellants. 

T.  F.  Griffin]  for.  appellee. 

Robinson,  C.  J. — Block  numbered  57  of  Sioux 
City,  according  to  the  plat  thereof  made  in  the  year 
1858,  contains  six  lots,  which  extend  lengthwise  from 
Main  street,  on  the  west,  to  Perry  creek,  on  the  east, 
and  are  numbered  from  north  to  south.  The  aggregate 
width  of  the  six  lots  is  three  hundred  and  nineteen 
feet  and  six  inches.  The  plaintiff  owns  the  lot  num- 
bered 2,  and  defendants  own  the  one  adjoining  it  on 
the  south,  numbered  3.  More  than  ten  years  before 
the  commencement  of  this  action,  Mrs.  Pratt,  a  grantor 
of  the  defendants,  who  then  owned  lot  3,  for  the 
purpose  of  inclosing  it  on  the  north,  built  a  fence  on 
or  near  the  boundary  line  which  separated  it  from  lot 
2,  and  the  owners  of  lot  3  had  occupied  the  ground 
south  of  that  fence  since  that  time.  The  plaintiff 
claims  that  the  fence  is  six  feet,  seven  inches  north  of 
the  boundary  line,  and  demands  possession  of  a  strip 
of  land  of  that  width  south  of  the  fence.  Defendants 
claim  that  the  fence  is  on  the  boundary  line,  and  that 
they  have  held  all  of  lot  3,  including  the  stjip  claimed 
by  plaintiff,  for  more  than  fifteen  years,  and  that  the 
right  of  action  alleged  in  the  petition  did  not  accrue 
within  ten  years  next  preceding  the  commencement  of 
this  action.  The  verdict  and  judgment  were  in  favor 
of  the  plaintiff  for  the  land  she  claims.     The  jury 
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found  specially  that  the  fence  was  not  on  the  true 
boundary  line,  and  that  defendants  were  not  entitled 
to  the  possession  of  the  land  in  controversy  by  reason 
of  adverse  possession. 

I.  It  appears  that,  if  all  the  lots  in  block  57  are  of 
uniform    width,    the    claim    of   the   plaintiff  is  well 

1.  Boundaries:  founded,  for  in  that  CaSO  each  lot  iS  fifty- 
evidence,  three  feet,  three  inches  in  width,  and  the 
line  to  which  the  defendants  claim  is  but  ninety-nine 
feet,  eleven  inches  south  of  the  north  boundary  line  of 
lot  1.  As  tending  to  show  the  width  of  the  lots,  the 
plaintiff  introduced  in  evidence  a  part  of  the  plat  book 
of  Sioux  City,  showing  the  block  in  question  and 
adjacent  portions  of  the  plat.  The  defendants  com- 
plain of  the  ruling  of  the  court  in  receiving  that  evi- 
dence, but  no  objection  was  made  to  it  when  offered, 
and  we  will  not  consider  one  made  for  the  first  time  in 
this  court.  The  plat  did  not  show  the  size  of  the  lots 
in  block  57,  but  showed  them  to  be  of  about  equal 
width,  and  that,  if  they  varied  in  width,  lot  3  was  one 
of  the  narrowest  of  the  six.  Block  numbered  60,  west 
of  and  separated  from  block  57  by  Main  street,  con- 
tains an  alley  which  extends  from  east  to  west,  opposite 
the  south  boundary  line  of  lot  3,  and  some  claim  is 
made  by  the  defendants  that  an  allowance  should  be 
made  for  such  an  alley  in  block  57;  but  there  is  no 
evidence  whatever  that  the  block  last  named  ever  con- 
tained an  alley,  and  an  allowance  for  one  should  not 
have  been  made.  The  evidence  on  this  branch  of  the 
case  to  show  that  the  lots  were  of  uniform  width,  and 
that  defendants  were  occupying  and  claiming  a  part  of 
lot  2,  was  sufficient  to  sustain  the  verdict  of  the  jury. 

II.  A  plat  of  block  57,  made  by  a  surveyor  who 
surveyed  it,  was  introduced  in  evidence.  It  tended  to 
2  . .         explain   and  illustrate  the  testimony  of 

5SIt.eyor "       the  surveyor  in  regard  to  the  measure- 
ments he  had  made,   and  was  properly 
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received  in  evidence.     Messer  v.  Meginnitter,  32  Iowa, 
312. 

III.  Objection  is  made  to  the  sixth  paragraph  of 
the  charge,  on  the  ground  that  it  instructed  the  jury, 

3  .  adver8e    in  effect,  that,  in  order  for  defendants  to 

possession.  establish  their  defense  of  adverse  posses- 
sion, it  must  appear  that  the  plaintiff  knew  of  their 
claim,  and  acquiesced  in  it.  We  do  not  think  the 
paragraph  was  prejudicial  to  defendants,  in  view  of 
the  facts  shown  by  the  evidence.  It  clearly  appeared 
that  the  owners  of  lot  3  have  not  at  any  time  claimed 
to  own  any  part  of  lot  2,  and  that  their  occupation  and 
claim  of  ownership  have  been  founded  upon  the  belief 
that  the  fence  was  on  the  true  boundary  line  between 
the  lots.  There  was  no  intention  to  claim  title  to  any 
part  of  lot  2,  and  the  jury  would  not  have  been  author- 
ized to  find  that  defendants  had  acquired  title  by 
adverse  possession.  See  Grube  v.  Wells,  34  Iowa,  148; 
Solberg  v.  City  of  Decorah,  41  Iowa,  501;  Skinner  v. 
Crawford,  54  Iowa,  119;  Weinig  v.  Holcomb,  73  Iowa, 
143 ;  Fisher  v.  Muecke,  82  Iowa,  547. 

We  discover  no  ground  for  disturbing  the  judg- 
ment of  the  district  court.    Affirmed. 


-  Lucius  H.  R.  Raymond  et  al.,  Appellees,  v.  John 

i  «>  _36§  Krauskopf,  Appellant. 

Lease:  change  by  parol  agreement:  consideration.  The  plaintiffs, 
in  writing,  leased  to  the  defendant  certain  land  to  be  planted  with 
corn,  for  which  the  defendant  agreed  to  pay  as  rent  sixteen  bushels 
of  corn  per  acre.  The  growing  corn  having  been  damaged  by  storms, 
the  parties  made  a  new  agreement  by  parol,  whereby  the  defendant 
was  to  replant  the  corn,  and  raise  as  good  a  crop  as  he  could,  and  the 
plaintiffs  were  to  accept  one-half  of  the  corn  raised  in  satisfaction  of 
their  claim  for  rent.  Held,  that  the  parol  contract  was  not  without 
consideration  on  the  ground  that  it  required  nothing  more  of  the 
defendant  than  he  was  already  bound  to  perform,  since  it  was  uncer- 
tain whether  one-half  the  corn  raised  would  be  more  or  less  than- 
sixteen  bushels  per  acre,  though  all  the  parties  probably  supposed 
that  it  would  be  less. 
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Appeal  from  Harrison    District    Court, — Hon.  G-.   W. 
Wakefield,  Judge. 

Thursday,  February  2, 1893. 

Action  to  recover  an  amount  alleged  to  be  due  by 
virtue  of  a  lease  of  farm  land.  After  all  the  evidence 
had  been  submitted,  a  verdict  for  the  plaintiffs  was 
returned,  by  direction  of  the  court,  and  a  judgment  for 
two  hundred  and  four  dollars  and  costs,  was  rendered 
in  their  favor.     The  defendant  appeals. — Reversed. 

L.  B.  Bolter  &  Sons,  for  appellant. 

S.  E.  Cochran  and  C.  S.  Waitley,  for  appellees. 

Robinson,  C.  J. — In  April,  1890,  the  plaintiffs 
leased  to  the  defendant  forty  acres  of  land  in  Harrison 
county,  for  the  year  named.  The  lease  was  in  writing, 
and  required  the  defendant  to  farm  the  land  in  a  farmer- 
like manner,  to  plant  the  corn  by  the  twentieth  day  of 
May,  and  to  deliver  to  the  plaintiffs,  by  the  twenty-fifth 
day  of  November,  1890,  sixteen  bushels  of  corn  for 
each  acre  of  the  leased  premises.  The  defendant  cul- 
tivated the  land  during  that  year,  and  delivered  to 
plaintiffs  about  two  hundred  bushels  of  corn,  in  pay- 
ment of  the  rent.  This  action  was  brought  to  recover 
the  value  of  four  hundred  and  eighty  bushels  of  corn, 
which  the  plaintiffs  claim  is  due  them  by  the  provisions 
of  the  lease.  The  defendant,  in  his  answer,  admits 
that  he  signed  the  lease  on  which  this  action  is  founded, 
but  alleges  that  on  or  about  the  first  day  of  June,  1890, 
severe  storms  injured  the  land,  and  almost  wholly 
destroyed  the  growing  corn ;  that,  shortly  thereafter, 
the  plaintiffs  and  the  defendant  canceled  the  written 
lease,  and  entered  into  an  oral  agreement,  by  the  terms 
of  which  the  defendant  was  to  farm  the  land  according 
to  the  best  of  his  ability,  and  deliver  to  the  plaintiffs 
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as  rent  one-half  of  all  the  corn  which  should  be  raiscfd 
on  the  land  during  that  year;  that  he  farmed  the  land 
as  required  by  that  agreement,  and  has  delivered  to 
the  plaintiffs  more  than  one-half  of  the  corn  which  was 
produced. 

The  evidence  tended  to  show  that  the  land  and 
crops  were  injured  as  alleged;  that  the  defendant  then 
informed  the  plaintiffs  that  there  would  not  be  enough 
corn  raised  to  pay  the  rent,  and  that  he  would  not  farm 
the  land  unless  a  new  arrangement  were  made;  that  he 
proposed  to  surrender  the  land  to  the  plaintiffs,  and 
obtain  employment  for  himself  by  the  month ;  that  the 
plaintiffs  told  him  to  farm  the  land,  and  they  would 
accept  one-half  of  the  corn  raised  in  full  of  all  demands 
for  rent;  that  he  then  replanted  the  corn,  farmed  the 
land  during  the  remainder  of  the  season,  and  delivered 
to  the  plaintiff  about  two  hundred  bushels  of  corn, 
retaining,  only  one  hundred  and  fifty  bushels  as  his 
share.  The  verdict  and  judgment  were  for  the  amount 
admitted  to  be  due  the  plaintiffs,  if  they  were  entitled 
to  recover  anything. 

The  question  we  are  required  to  determine  is, 
whether  the  evidence  was  sufficient  to  sustain  a  verdict 
and  judgment  for  the  defendant.  The  appellees  con- 
tend that  there  was  no  consideration  for  the  second 
agreement;  that  it  required  nothing  of  the  defendant 
which  he  was  not  under  obligations  to  do  by  the  first 
lease ;  and  that  this  case  falls  within  the  rule  announced 
in  Wheeler  v.  Baker,  59  Iowa,  86.  In  that  case  the 
defendant  relied  upon  an  alleged  verbal  agreement  to 
reduce  the  monthly  rent  provided  for  by  a  written  lease 
from  twenty  dollars  to  sixteen  dollars  sixty-six  and 
two-third  cents,  and  it  was  held  that  proof  that  the 
lessor  voluntarily  accepted  the  sum  last  named  per 
month  in  full  payment  of  the  rent,  and  expressed  her- 
self satisfied  therewith,  was  not  proof  that  a  new 
agreement  had  been  made.     No  attempt  was  made  to 
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prove  a  consideration  for  the  alleged  new  agreement. 
In  this  case,  however,  the  evidence  was  ample  to 
authorize  the  jury  to  find  that  a  new  agreement  had 
been'  made,  and  we  only  need  to  inquire  whether  it  was 
supported  by  a  sufficient  consideration.  It  must  be 
conceded  that  the  second  agreement  did  not  impose 
upon  defendant  any  new  obligation  excepting  as  to  the 
amount  of  rent  which  was  to  be  paid ;  that  it  was  made 
in  consequence  of  the  unfavorable  condition  of  the 
crop  which  had  been  planted ;  and  that  its  only  effect 
if  valid,  is  to  reduce  the  amount  of  rent  which  plaintiffs 
are  entitled  to  receive.  But  there  is  more  involved 
than  a  mere  agreement  to  satisfy  a  debt  upon  recov- 
ering a  part  of  its  amount.  For  the  obligation  to 
deliver  as  rent  a  fixed  number  of  bushels  of  corn  there 
was  substituted  an  agreement  to  deliver  a  specified 
share  of  the  corn  which  should  be  raised,  but  it  was 
not  then  known  whether  that  share  would  be  more  or 
less  than  the  number  of  bushels  previously  fixed, 
although  it  is  probable  that  both  parties  believed  it 
would  be  less.  The  new  agreement  provided  for  the 
payment  of  the  same  kind  of  rent  as  did  the  old  one,' 
but  made  the  amount  to  be  paid  depend  upon  the  crop 
which  should  be  raised.  It  is  not  necessary,  in  order 
to  sustain  that  agreement,  that  it  should  appear  that  it 
would  operate  to  the  benefit  or  prejudice  of  either 
party.  It  related  to  a  matter  in  regard  to  which  the 
parties  had  a  right  to  contract,  and  the  consideration 
for  it  was  sufficient  to  give  it  effect.  We  conclude  that 
the  court  erred  in  directing  a  verdict  for  the  plaintiffs. 
Reversed. 


B.    P.  Hudson,  Appellee,  v.  W.    H.  Applegate  &   iS  Jw| 
Company  et  al.,  Appellants. 

1.  Instructions  to  Jury:  evidence:  custom.  In  an  action  to 
recover  for  services  in  the  purchase  of  hogs,  the  plaintiff  alleged 
"that  the  reasonable  value  of  such  services,  and  the  usual,  uniform 
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and  customary  price  for  purchasing  said  hogs,  was  ten  cents  per 
hundred  pounds/ '  Four  witnesses  testified  to  the  reasonable  value 
of  the  services,  and  that  there  was  a  custom  as  to  the  prices  paid  for 
such  service.  Held,  that  this  was  sufficient  evidence  to  warrant  the 
submission  of  the  issue  to  the  jury. 

2.  Evidence:  affidavit  for  continuance:  use  of  on  subsequent 
trial.  Where  a  motion  for  a  continuance  on  the  ground  of  the 
absence  of  a  witness  was  accompanied  by  an  affidavit,  stating  what 
the  witness  would  swear  to  if  present,  and  the  adverse  party,  in 
order  to  avoid  a  continuance,  consented  that  the  affidavit  should  be 
read  in  evidence  as  the  testimony  of  such  witness,  held,  that  such 
consent  related  to  the  pending  trial,  and  that  the  affidavit  was 
not  admissible  upon  a  subsequent  trial,  even  though  the  mental 
condition  of  the  witness  was  such,  from  the  time  a  new  trial  was 
granted  until  his  death,  that  his  deposition  could  not  have  been 
taken. 

3.  Judgment  on  Verdict:  remittitur:  error  without  pre- 
judice. Where  in  the  opinion  of  the  court  a  verdict  is  excessive,  it 
has  no  power  to  render  a  judgment  for  a  less  sum  than  the  verdict, 
without  requiring  the  successful  party  to  choose  whether  he  will 
accept  such  less  amount,  or  submit  to  a  new  trial.  But  an  error  in 
this  respect  is  no  ground  for  reversal  upon  the  appeal  of  the  unsuc- 
cessful party,  it  being  in  his  favor. 

Appeal  from  Cass  District  Court. — Hon.  N.  W.  Macy, 

Judge. 

Friday,  February  3, 1893. 

Action  at  law,  in  three  counts,  to  recover  for 
services  in  purchasing  hogs  for  the  defendants.  A  ver- 
dict was  returned  for  the  plaintiff  for  three  thousand, 
seven  hundred  and  eighty-five  dollars  and  seventy 
cents;  also  certain  special  findings,  which  show  that 
the  verdict  was  rendered  upon  the  second  count  of  the 
petition.  Judgment  was  entered  on  the  verdict  for 
three  thousand,  two  hundred  and  sixty-one  dollars  and 
eighteen  cents,  with  interest.  The  defendants  appeal. 
— Affirmed. 

L.  L.  DeLanoy  for  appellants. 

H.  G.  Curtis,  for  appellee. 
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Given,  J. — I.  In  his    second  count  the  plaintiff 
alleges  "that  the  reasonable  value  of  such  services,  and 
1.  instructioks    the  usual,  uniform,  and  customary  price 
denc£  cuJ-1"     for  purchasing  said  hogs  was  ten  cents  per 
tom*  .    one  hundred  pounds."     The    appellants 

contend  that  there  was  no  evidence  of  the  reasonable 
value  of  such  services,  nor  of  a  custom  or  usage  as  to 
the  commissions  to  be  paid,  in  the  absence  of  an  express 
contract,  and  that  the  court  therefore  erred  in  submit- 
ting that  cause  of  action  to  the  jury.  Four  witnesses 
testified,  not  only  to  the  reasonable  value  of  the  serv- 
ices, but  also  that  there  was  a  custom  as  to  the  prices 
paid  for  such  services.  It  is  insisted  that  these  wit- 
nesses did  not  show  a  custom ;  that  their  statements 
were  mere  conclusions,  and  not  facts;  and  that  the 
instances  related  by  them  of  prices  paid  were  in  pur- 
suance of  contract,  and  not  of  a  custom.  Concede  that 
there  was  no  evidence  of  a  custom ;  there  certainly  was 
evidence  of  the  reasonable  value  of  such  services.  We 
think,  however,  there  was  evidence  tending  to  show  a 
custom,  and  that  there  was  no  error  in  submitting  the 
issues  joined  on  the  second  count  to  the  jury. 

II.  This  case  was  tried  twice,  and  on  the  first  trial 

the  defendants  moved  for  a  continuance,  on  the  ground 

of  the  inability  of  S.  J.  Applegate  to  be 

*"  Sd^iuop      present,  on  account  of  sickness,  to  testify 

S2eofSnn8ub-    as  a  witness.     The  motion  was  accompa- 

sequenttrial.      ^.^    ^     ^     affidayit    stating    what     Mr# 

Applegate  would  testify  if  present,  and  the  affidavit  was 
read  as  the  evidence  of  Mr.  Applegate  on  that  trial.  On 
the  second  trial  it  was  admitted  that  the  mental  and 
physical  condition  of  Mr.  Applegate  had  been  such 
from  the  time  a  new  trial  was  granted  until  his  death 
that  his  deposition  could  not  have  been  taken.  Upon 
this  admission  the  defendants  offered  said  affidavit  in 
evidence,  to  which  the  plaintiff  objected,  as  incompe- 
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tent,  and  the  objection  was  sustained.  In  State  v. 
Felter,  32  Iowa,  50,  this  question  was  passed  upon,  and 
this  court  held  as  follows:  "There  was  no  error  in 
excluding  the  affidavit.  The  only  reason  for  requiring 
a  party  to  admit  that  the  witnesses,  if  present,  would 
swear  to  the  facts  stated  in  the  affidavit,  is  that  he  may 
have  a  trial  at  that  term,  and  avoid  a  continuance.  If 
for  any  other  cause  the  case  is  continued,  or  trial  had 
at  a  subsequent  term,  the  reason,  as  well  as  the  con- 
sideration for  the  admission  made,  ceases,  and  the 
necessity  for  using  the  affidavit  also  ceases,  since  the 
party  then  has  ample  opportunity  to  procure  the 
attendance  of  the  witnesses  themselves,  or  their  deposi- 
tions.' '  It  is  true  that  in  that  case  the  opportunity  of 
procuring  the  evidence  of  the  witnesses  had  not  passed, 
as  it  had  in  this;  but,  as  there  said,  the  only  reason  for 
requiring  a  party  to  admit  that  the  witnesses,  if  present, 
would  swear  to  the  facts  stated  in  the  affidavit,  is  that  he 
may  have  a  trial  at  that  term  and  avoid  a  continuance. 
That  reason  did  not  exist  at  the  second  trial  of  this 
case.  No  continuance  was  asked,  nor  would  one  have 
been  granted,  on  account  of  the  absence  of  Mr. 
Applegate.  Such  affidavits  would  never  be  competent 
as  evidence  on  a  trial,  in  the  absence  of  statutory  pro- 
vision making  them  so.  Our  statute  makes  them  com- 
petent, under  the  admission  of  the  adverse  party,  for 
the  single  reason  of  avoiding  a  continuance.  None  of 
the  conditions  that  render  such  affidavits  competent  as 
evidence  on  the  trial  existed  at  the  time  of  this  sec- 
ond trial,  and  there  was  no  error  in  the  ruling  of  the 
court. 

III.  The  judgment,  after  showing  that  the  court 

overruled  the  appellants'  motion  to  set  aside  the  verdict 

and  special  findings,  and  for  a  new  trial, 

MeX?rre°-n    recites    as   follows:      "It    is    therefore 

So"  wfthcSt"     ordered  by  the  court  that  the  plaintiff  be, 

pre  a  ce.        ^^  .g  hereby,  required  to  remit  all  of  said 
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verdict  over  the  sum  of  three  thousand, ,  two  hundred 
and  sixty-one  dollars  and  eighteen  cents  of  the  amount 
of  the  verdict  heretofore  rendered  by  the  jury,  and  that 
judgment  be  rendered  on  said  verdict  for  the  said  sum 
of  three  thousand,  two  hundred  and  sixty-one  dollars 
and  eighteen  cents  with  interest  at  six  per  cent,  from 
date  of  said  verdict,  April  17,  1891,  and  for  costs  of 
suit."    Judgment  was  entered  in  favor  of  plaintiff  for 
three  thousand,  two  hundred  and  eighty  dollars  and 
twenty-one  cents,  and  for  costs,  and  an  order  for  gen- 
eral execution,  "to  all  of  which  rulings  and  orders  each 
of  the  parties  duly  excepted,  and  to  the  judgment  of  the 
court  defendants  at  the  time  excepted."    One  ground  of 
the  defendants'  motion  for  a  new  trial  was  that  the 
verdict  was  at  least  six  hundred  dollars  excessive  in 
amount.     The  court  evidently  found  this  to  be  true  to 
the  amount  of  five  hundred  and  twenty-four  dollars-, 
and  fifty-two  cents,  and  should  have  granted  a  new 
trial,  unless  the  plaintiff  elected  to  remit  the  excess. 
The  court  had  no  power  to  render  judgment  for  a  less  sum 
than  the  verdict  without  giving  the  successful  party  the 
option  of  accepting  such  less  amount  or  accepting  a  new 
trial.   Noel  v.  Dubuque,  B.  &  M.  JVy  Co.,  44  Iowa,  293 ; 
Brown  v.  McLeish,  71  Iowa,  381 ;  Brockman  v.  Berryhttl, 
16  Iowa,  183.  The  order  of  the  court  was 4  'that  the  plain- 
tiff be,  and  is  hereby  required  to  remit."     The  action  of 
the  court  in  this  respect  was  favorable  to  the  defend- 
ants, and,  even  if  it  was  without  the  consent  of  the 
plaintiff,    the    error   was    without   prejudice    to    the 
defendants. 

Our  conclusion  is  that  the  judgment  of  the  district 
court  should  be  affirmed. 

Vol.  87—39 
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J.  GK  Meek,  Appellant,  v.  H.  L.  Beiggs  etal.; 
L.  O.  Bliss,  Garnishee,  Appellees. 

1.  Wills:  construction:  title  in  trustees.  A  testator,  in  one  par- 
agraph of  his  will,  gave  to  his  daughter  certain  property,  subject  to 
the  provisions  of  another  paragraph,  in  which  he  named  certain  per- 
sons as  trustees  to  take  charge  of  and  control  said  property  according 
to  their  best  judgment,  and  to  apply  the  increase  to  the  support  of 
the  daughter,  and  in  which  he  also  declared  that  such  trust  should  be 
held  and  construed  as  a  limitation  upon  the  title  and  interest  vested 
in  the  daughter  by  the  former  paragraph,  and  that  the  same  should 
continue  until,  in  the  judgment  of  the  trustees,  the  daughter  should 
have  become  competent  and  worthy  to  be  entrusted  with  the  prop- 
erty, when  they  should  surrender  it  to  her,  and  the  title  should,  there- 
upon, vest  absolutely  in  her.  Held,  that  the  legal  title  of  the  property 
was  vested  in  the  trustees,  such  an  estate  being  necessary  to  enable 
them  to  execute  the  powers  given,  and  to  perform  the  duties  required 
of  them. 

2.  :  :  validity:    perpetuities.    In  such  case,  should  the 

daughter  die  prior  to  the  vesting  of  the  estate  in  her,  the  legal  and 
equitable  titles  would  merge,  and  the  estate  would  descend  to  her 
heirs.  Therefore,  the  devise  was  not  invalid  as  being  against  sec- 
tion 1920  of  the  Code,  wliich  declares  that  "every  disposition  of 
property  is  void  which  suspends  the  absolute  power  of  controlling  the 
same  for  a  longer  period  than  during  the  lives  of  persons  then  in 
being,  and  for  twenty-one  years  thereafter." 


3.  :  devise  in  trust:  garnishment  for  debts  op  beneficiary. 

In  such  case  the  trustees  could  not  be  made  liable  as  garnishees  for 
the  daughter' 8  debts,  since  to  hold  otherwise  might  deprive  them  of 
the  means  of  carrying  out  the  testator's  intention;  and  there  is  no 
rule  of  public  policy  or  sound  morals  which  prevents  a  testator,  in 
disposing  of  his  bounty  without  consideration,  from  providing  in 
such  a  way  against  the  misfortune  or  improvidence  of  the  object  of 
his  bounty. 

Appeal  from  Mahaska  District  Court.-* Hon.  D.  Ryan, 

Judge. 

Friday,  February  3,  1893. 

Motion  for  judgment  against  Bliss,  garnishee,  as 
trustee  of   property  willed    to    Blanche   A.    Briggs. 
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Motion  overruled.     The   garnishee  discharged.     The 
plaintiff  excepts,  and  appeals. — Affirmed. 

Bolton  db  McCoy,  for  appellant. 

Having  in  clear  and  unmistakable  language  vested 
the  title  to  this  property  in  Mrs.  Briggs,  under  the 
fourth  paragraph  of  the  will,  the  testator  could  not 
divest  her  of  such  title,  except  by  equally  clear  and 
unmistakable  terms.  Having  so  vested  the  title  to  the 
property  in  Mrs.  Briggs,  the  right  on  her  part  to  alien- 
ate the  same  clearly  and  certainly  follows,  because  she 
is  vested  both  with  the  legal  title  and  beneficial  use. 
And  in  all  cases  where  the  power  of  alienation  exists  a 
creditor  may  seize  and  subject  the  property  to  the  pay- 
ment of  debts.  McCleary  v.  Ellis,  54  Iowa,  311; 
McCormick  Harvesting  Co.  v.  Gates,  75  Iowa,  343.  The 
rule  in  Shelley' s  case  holds  that  whenever  the  legal  title 
and  the  beneficial  use  vests  in  the  same  person,  such 
person  is  vested  with  a  fee  simple  title  and  the  power 
of  alienation,  and  all  attempted  limitations  of  such 
power  are  void  because  the  same  are  inconsistent  with 
and  must  give  way  to  the  legal  title.  Blackstone  Bank 
v.  Davis,  38  Mass.  42;  1  Perry  on  Trusts,  sec.  386, 386a, 
3866,  and  many  authorities  there  cited,  to  which  we 
refer.  Daniels  v.  Eldridge,  150  Mass.  356;  Deering  v. 
Tucker,  55  Me.  384;  Kisor's  Appeal,  57  Pa.  St.  236. 
It  is  conceded  that  there  is  a  class  of  cases  where  trusts 
like  that  at  bar  have  been  enforced,  but  in  all  such  cases 
the  legal  title  was  vested  in  the  trustees.  See,  also,  1 
Perry  on  Trustees,  sections  298  to  304,  and  Gardner  v. 
Hooper  et  ah,  69  Mass.  398;  Benkert  v.  Jacoby,  33 
Iowa,  274;  Williams  v.  Allison,  36  Iowa,  279;  Bona  v. 
Meier,  47  Iowa,  607;  Aldenv.  Johnson,  63  Iowa,  124; 
Toner  v.  Collins,  67  Iowa,  369.  The  will,  as  construed 
by  counsel  for  the  garnishee,  gives  the  property  to 
Mrs.  Briggs,  but  alienation  by  her  is  suspended  for  an 
uncertain  and  unlimited  time.    As  thus  construed,  the 
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limitation  on  the  power  of  alienation  is  absolutely  void, 
because  it  is  in  conflict  with  the  statute  against  per- 
petuities. Jocely  v.  Nott,  44  Conn.  55;  Fosdick  v. 
Fosdick,  88  Mass.  41;  Ludwig  v.  Combs,  1  Mete.  (Ky.), 
129,  132.  The  rule  of  law  is  "inflexible  that  every 
limitation  is  void  unless  it  takes  effect  ex  necessitate  and 
in  all  possible  contingencies  within  the  prescribed 
period.' '  Sears  v.  Putnam,  102  Mass.  5-8;  Dana  v. 
Murray,  122  N.  Y.  604;  Leonard  v.  Barr,  18  N.  Y. 
96,  107,  108;  Lewis  on  Perpetuities,  592.  The  limita- 
tion of  an  estate  must  be  based  on  the  lives  of  persons 
living,  because  the  statute  so  provided  and  such  is  the 
common  law  rule.  2  Perry  on  Trusts,  sec.  476  to  418, 
inclusive. 

F.  M.  Williams,  for  garnishee. 

This  property  can  not  be  handed  over  to  the  cred- 
itor, unless  the  cestui  que  trust  could  herself  demand  and 
recover  the  possession  of  the  same.  That  is  to  say,  the 
creditor's  right  is  no  better  or  higher  than  that  of  the 
devisee.  The  devisee  could  not  maintain  a  bill  to  ter- 
minate the  trust.  Hall  v.  Williams,  120  Mass.  344; 
Russel  v.  Grinnell,  105  Mass.  425.  It  is  the  settled  law 
of  Indiana  that  the  rule  in  Shelley's  case  will  not  be 
allowed  to  defeat  the  plain  intention  of  the  testator. 
See  Mitchell  v.  Ford,  8  N.  E.  Rep.  917.  Where 
restrictions  are  contained  in  the  will,  the  rule  in 
Shelleifs  case  has  no  application  where  there  is  no  lim- 
itation over  to  the  heirs.  Hanna  v.  Hawes.  45  Iowa,  439, 
441.  No  particular  form  of  words  need  be  used  to  cre- 
ate a  trust  estate,  it  being  sufficient  if  the  testator's 
intention  is  disclosed  that  the  property  shall  be  held 
and  disposed  of  by  trustees  named.  A  trust  estate 
vests  in  the  trustee  under  a  will.  Quinn  v.  Shields,  62 
Iowa,  144.  Mere  words  must  yield  to  the  intention  of 
the  testator,  as  set  out  by  the  whole  will.    Will  of  Bur- 
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bank ,  69  Iowa,  381;  Lowrie  et  al.  v.  Troutman  et  al.,  65 
Iowa,  584.  The  possession  is  not  given  to  the  devisee, 
and  the  title  is  expressly  limited  as  subject  to  the  trust, 
so  the  rule  of  Bona  v.  Meier,  47  Iowa,  607,  and  Alden 
v.  Johnson,  63  Iowa,  124,  is  not  applicable.  The  ques- 
tion as  to  whether  the  income  of  a  trust  fund  can  be 
reached  by  a  creditor  is  an  open  one  in  this  state.  In 
England  and  some  American  states  it  can.  In  Ver- 
mont, Connecticut  and  Kentucky  it  can  not.  In  Rhode 
Island  it  can,  and  yet  in  the  case  of  Nichols  v.  Eaton, 
91  TJ.  8.  716,  which  went  up  from  Rhode  Island,  the 
doctrine  was  disapproved  by  Justice  Miller,  and  in  an 
elaborate  opinion  he  holds  that  the  discretion  of  trus- 
tees can  not  be  controlled,  and  the  interest  of  a  bank- 
rupt in  the  income  of  the  trust  fund,  does  not  pass  to 
the  assignee  in  bankruptcy.  In  a  still  later  case  in 
Massachusetts  {Banks  v.  Adams,  133  Mass.  170),  the 
same  doctrine  was  announced,  although  there  is  no 
limitation  over  the  estate.  The  Maryland  court  has 
exhausted  the  subject  in  the  case  of  Smith  v.  Towers, 
14  Atl.  Rep.  497,  and  reject  the  English  rule.  See 
Stanley  v.  Colt,  72  U.  S.  119;  Appeal  of  Beading  Trust 
Co.,  19  Atl.  Rep.  552.  Where  trustees  are  named  in  a 
will,  it  is  not  necessary  in  order  to  find  the  legal  estate 
vested  in  them  to  find  a  direct  devise  to  them  in  the 
will.  Webster  v.  Cooper,  14  How.  499;  2  Jarman  on 
Wills,  202. 

Kinne,  J. — -The  facts  disclosed  by  this  record  are 
that  the  plaintiff  recovered  a  judgment  against  the 
defendants  H.  L.  Briggs  and  Blanche  A.  Briggs  for 
nearly  two  thousand  dollars.  Execution  issued  thereon 
and  the  defendant  L.  O.  Bliss  was  garnished,  as  a  sup- 
posed debtor  of  Blanche  A.  Briggs.  The  garnishee 
answered  before  the  commissioner  that  he  was  not 
indebted  to  the  defendant,  but  disclosed  that  as  one  of 
the  trustees  appointed  by  the  will  of  William  Wilde, 
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deceased,  he  held  in  his  possession  property  of  the 
value  of  over  sixteen  thousand  dollars  in  trust  for 
Blanche  A.  Briggs,  formerly  Wilde.  Blanche  A. 
Briggs  was  a  daughter  of  William  Wilde,  now  deceased. 
That  he  held  said  property  by  virtue  of  the  provisions 
of  the  will  of  the  deceased.  After  making  certain 
devises  to  other  members  of  his  family,  the  testator's 
will  provides: 

"Fourth.  To  my  daughter,  Ada  Blanche  Wilde,  I 
give,  devise,  and  bequeath  the  undivided  one-fourth  of 
the  north  thirty  feet  of  lot  77,  in  the  city  of  Dubuque, 
Iowa;  also  the  sum  of  thirteen  thousand,  three  hun- 
dred dollars,  in  bills  receivable  and  accounts,  subject  to 
the  provisions  of  paragraph  7  of  this  will."  Para- 
graph 7  is  as  follows : 

"Seventh.  I  hereby  name  and  appoint  my  brother 
Richard  Wilde,  my  wife,  Mary  R.  Wilde,  and  my 
friend,  L.  0.  Bliss,  trustees,  without  bond,  to  receive, 
manage,  and  control  the  property  and  funds  hereby 
bequeathed  and  devised  to  my  said  daughter  Ada 
Blanche  Wilde,  hereby  giving  them  full  power  to  take 
posession  of  said  property,  both  real  and  personal;  to 
collect  the  rents  from  said  real  estate;  to  invest  the 
moneys  and  credits  in  good,  safe,  interest-bearing 
securities;  and  in  every  way  to  care  for  and  preserve 
the  fund  set  apart  to  my  said  daughter  in  such  manner  i 
as  to  them  shall  seem  wise  and  prudent,  applying  the 
income  and  increase  thereof  to  her  support,  comfort 
and  education,  so  far  as  shall  be  required  for  such  pur- 
poses. The  trust  hereby  created  shall  be  held  and  con- 
strued as  a  limitation  upon  the  title  and  interest  vested 
in  my  said  daughter  by  the  fourth  paragraph  of  this 
will,  and  the  same  shall  continue  until,  in  the  judgment 
of  said  trustees,  she  shall  have  become  fully  competent 
and  worthy  to  be  intrusted  with  the  sole  care  and  power 
of  control  of  said  property  and  funds,  or  until  she  shall 
be  married  to  some  competent  and  worthy  man.    In 
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either  case,  when  they  are  satisfied  that  said  devise  and  ( 
bequest  will  be  safely  and  prudently  cared  for  and  pre- 
served, they  may  surrender  all  trust  funds  and  prop-i 
erty  to  my  said  daughter,  and  the  title  shall  then  vest| 
absolutely  in  her." 

A  copy  of  the  will  was  attached  to  the  answer. 
The  plaintiff  moved  for  judgment  against  the  garnishee 
on  his  answer.  The  court  overruled  the  motion,  found 
that  the  garnishee  was  not  indebted  to  either  of  the 
defendants,  and  discharged  him ;  to  which  the  plaintiff 
excepted. 

I.    If,  by  the  terms  of  the  will  of  the  deceased, 

Ada  Blanche  Wilde  took  the  legal  title,  as  well  as  the 

beneficial  use,  of  the  property,  both  real 

x.  wills:  con-     and  personal,  then  it  necessarily  follows 

struction:  title  *_  '  J 

in  trustees.  that  she  had  power  to  dispose  of  it,  as 
the  power  to  alienate  is  one  of  the  inci- 
dents of  an  absolute  gift  and  of  an  estate  in  fee.  If 
such  an  estate  vested  in  her,  her  power  to  alienate  it 
could  not  be  limited,  as  such  limitation  would  be  incon- 
sistent with  the  enjoyment  of  the  estate  granted.  The 
plaintiff  insists  that  such  is  the  effect  of  the  provisions 
of  the  will  which  we  have  quoted.  If  his  contention  is 
correct,  then  the  property  in  the  hands  of  Bliss  was 
subject  to  the  plaintiff's  garnishment.  McCleary  v. 
Ellis,  54  Iowa,  316;  McCormick  Harvesting  Machine 
Co.  v.  Gates,  75  Iowa,  344;  1  Perry,  Trusts,  sections 
386,  386a,  3866;  Deering  v.  Tucker,  55  Me.  284;  Key- 
ser's  Appeal,  57  Pa.  St.  236.  It  becomes  important, 
then,  to  determine  whether  the  will  in  question  vests 
an  absolute  title  to  the  property  in  Ada  Blanche 
Wilde. 

The  fourth  provision  expressly  says  that  the  gift 
and  devise  therein  made  are  subject  to  the  provisions 
of  paragraph  7.  That  paragraph  creates  a  trust, 
names  the  trustees,  vests  in  them  absolute  authority  to 
take  possession  of  all  the  property,  collect  the  rents, 
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invest  the  moneys,  and  pay  over  to  the  daughter,  not  a 
sum  certain,  but  the  *  'income  and  increase,"  so  far 
as  may  be  required  for  certain  purposes.  It  then 
expressly  provides  that  the  trust  created  shall  be  held 
and  construed  as  a  limitation  upon  the  title  and  interest 
vested  in  the  daughter  under  the  fourth  clause  of  the 
will.  It  closes  with  a  provision  that  when  the  trust 
fund  and  property  are  turned  over  to  the  daughter  the 
title  shall  vest  absolutely  in  her.  Now  the  cardinal 
rule  of  construction  applied  to  wills  is  to  ascertain  and 
give  effect  to  the  intention  of  the  testator.  If  that 
intention  can  be  gathered  from  the  instrument,  it  will 
always  be  carried  into  effect,  unless  to  do  so  would 
violate  some  rule  of  law.  Construing  the  clauses  of 
the  will  together,  there  can  be  no  doubt  as  to  the  tes- 
tator's intention.  It  is  clear  that  he  did  not  intend 
that  the  daughter  should  have  the  property  in  question, 
nor  the  control  or  management  of  it,  until  the  trustees, 
in  their  discretion,  should  see  fit  to  give  it  to  her.  The 
provisions  for  the  daughter  show  that  the  testator  did 
not  intend  to  give  her  title  or  possession  of  the  prop- 
erty. If  she  held  title,  she  might  convey  or  incumber 
the  real  estate,  or  dispose  of  the  personalty,  and  thus 
put  it  out  of  the  power  of  the  trustees  to  execute  the 
trust.  The  very  fact  that  they  were  required  to  take 
possession  of  the  property,  collect  rents,  and  invest  the 
funds,  and  pay  over,  from  time  to  time,  to  the  daugh- 
ter, so  much  of  the  income  as  was  necessary  for  her 
support,  comfort,  and  education,  implies  that  the  inter- 
est of  the  trustees  in  the  estate  should  be  something 
more  than  mere  control  of  it,  subject  to  the  will  of  the 
daughter.  If,  as  the  .plaintiff  contends,  the  will  makes 
the  daughter  the  absolute  owner  of  the  property, 
thereby  vesting  in  her  the  absolute  right  of  disposal  of 
it  at  any  time  she  sees  fit,  then  is  the  intention  of  the 
testator  set  aside,  and  he  might  as  well  have  given  it  all 
to  her  absolutely,   without  creating  any  trusteeship, 
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because  his  provision  therefor  could  be  rendered  inef- 
fective at  any  moment  the  daughter  saw  fit  to  exercise 
her  right  of  disposal  of  the  property.  In  other  words, 
the  only  way  effect  can  be  given  to  the  manifest  intent 
of  the  testator  is  to  hold  that  the  will  creates  a  trust, 
and  that  the  trustees  take  the  legal  title  for  the  use  and 
purposes  provided  in  the  will. 

It  is  true  that,  in  terms,  the  property  in  the  case 
-at  bar  is  not  bequeathed  or  devised  to  the  trustees,  nor 
need  it  be  in  order  for  them  to  take  title.  Where 
trustees  are  named  in  a  will,  the  law  looks  to  see  what 
powers  are  conferred  upon  them,  what  duties  are 
required  of  them,  and  presumes  that  it  was  the  testator's 
intention  to  give  them  such  an  estate  as  will  enable 
them  to  execute  the  powers  given,  and  perform  the 
duties  required.  Webster  v.  Cooper,  14  How.  499. 
And  it  has  been  held  "that,  though  no  trust  is  declared 
in  express  terms,  nor  even  mentioned,  still  the  inten- 
tion of  the  donor  to  create  the  trust,  and  the  existence 
of  the  trust  itself,  may  be  necessarily  inferred  from  the 
powers  and  authority  given  to  the  grantee ;  and  in  case 
of  wills,  even  where  no  estate  is  directly  devised  to  the 
executors,  but  the  whole  estate  is  apparently  given  to 
the  beneficiaries,  the  trust  may  be  necessarily  inferred 
from  the  powers  and  authority  conferred  upon  the 
executors,  and  thus,  from  a  construction  of  the  entire 
will,  the  intention  may  be  shown  that  the  executors  are 
to  take  the  legal  title  as  trustees  of  an  express  active 
trust. "  2  Pom.  Eq.  Jur.,  section  1011;  Tobias  v. 
Ketchum,  32  N.  Y.  327.  A  well  known  exception  to 
the  rule  prohibiting  restraints  upon  the  alienation  of 
property,  legal  or  equitable,  is  where  a  trust  is  "so  cre- 
ated that  no  interest  vests  in  the  cestui  que  trust]  con- 
sequently, such  interest  can  not  be  alienated ;  as,  where 
property  is  given  to  trustees  to  be  applied,  in  their  dis- 
cretion, to  the  use  of  a  third  person,  no  interest  goes 
to  the  third  person  until  the  trustees  have  exercised 
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this  discretion.  So,  if  property  is  given  to  trustees,  to 
be  applied  by  them  to  the  support  of  the  cestui  que 
trust  and  his  family,  or  to  be  paid  over  to  the  cestui  que 
trust  for  the  support  of  himself  and  the  education  and 
maintenance  of  his  children.  In  short,  if  a  trust  is 
created  for  a  specific  purpose,  and  is  so  limited  that  it 
is  not  repugnant  to  the  rule  against  perpetuities,  and  is 
in  other  respects  legal,  neither  the  trustees  nor  the 
cestui  que  trust,  nor  his  creditors  or  assignees,  can 
divert  the  property  from  the  appointed  purpose.  Any 
conveyance,  whether  by  operation  of  law,  or  by  the  act 
of  any  of  the  parties,  which  disappoints  the  purposes 
of  the  settler  by  diverting  the  property  or  the  income 
from  the  purposes  named,  would  be  a  breach  of  the 
trust."  1  Perry,  Trusts,  section  386a;  Rife  v.  Geyer, 
59  Pa.  St.  396;  Barnes  v.  Dow,  59  Vt.  530,  10  Atl. 
Rep.  258.  The  case  at  bar,  in  our  judgment,  comes 
within  this  exception.  In  Barnes  v.  Dow,  supra,  the 
testator  devised  all  his  estate  to  his  nephew,  excepting 
the  support  of  his  sister  during  his  lifetime.  He  then 
gave  his  estate  in  trust  to  his  executor,  and  gave  to  the 
sister  a  support  out  of  the  estate  during  her  life,  and 
the  remainder  after  the  termination  of  the  trust  to  the 
nephew.  The  court  held  that,  to  carry  out  the  inten- 
tion of  the  testator,  the  legal  estate  must  be  held  to  be 
in  the  executors  in  trust.  It  said:  "If  it  appears 
from  the  will  that  it  was  the  intent  of  the  testator  that 
the  beneficiary  should  have  nothing  that  she  could  dis- 
pose of,  it  will  be  as  effectual  to  protect  the  trust  as  if 
there  was  an  express  clause  against  alienation. "  Keyset 
v.  Mitchell,  67  Pa.  St.  473 ;  Perkins  v.  Hays,  3  Gray, 
405. 

II.     The  next  question  that  arises  is,  is  the  will,  as 

thus  construed,  void,  as  in  contravention  of  our  statute 

against  perpetuities?     That  statute  reads: 

*' ▼*Tidity7:       "Every  disposition  of  property   is    void 

peryetu  es.  ^^   g^p^^g   the    absolute  power  of 
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controlling  the  same  for  a  longer  period  than  during 
the  lives  of  persons  then  in  being,  and  for  twenty-one 
years  thereafter."  Code,  section  1920.  Under  our 
law  the  word  "property,"  used  in  the  statute,  includes 
personal  as  well  as  real  property.  Code,  section  45, 
subdivision  10.  It  may  be  conceded  that  the  rule  of 
law  is  "inflexible  that  every  limitation  is  void  unless  it 
takes  effect  ex  necessitate,  and  in  all  possible  contingen- 
cies, within  the  prescribed  period."  Sears  v.  Putnam, 
102  Mass.  58;  Dana  v.  Murray,  122  N.  Y.  604,  26  N. 
E.  Rep.  21.  Suppose  the  conditions  upon  which  the 
trustees  are  under  the  will  authorized  to  transfer  this 
property  to  the  cestui  qui  trust  do  not  appear  to  them 
to  exist  during  the  lifetime  of  the  latter.  What  then 
becomes  of  the  estate?  The  testator  has  made  no  abso- 
lute provisions  for  such  a  contingency.  He  has  not, 
in  terms,  provided  in  whom  the  estate  shall  vest  in  the 
supposed  case.  Clearly,  the  death  of  the  cestui  que 
trust  before  the  transfer  of  the  estate  to  her  would  ter- 
minate the  trust,  and  the  estate  so  held  by  the  trustees 
would  pass  to  the  heirs  of  the  cestui  que  trust.  The 
whole  will  shows  an  intent  on  the  part  of  the  testator 
to  dispose  of  all  his  estate.  Under  our  construction  of 
this  will  the  legal  title  is  given  to  the  trustees,  and  they 
are  vested  with  certain  powers  and  charged  with  the 
execution  of  certain  duties  relating  to  the  property; 
but  this  legal  title  is  held  for  the  cestui  qui  trust,  to  be 
transferred  to  her  upon  certain  contingencies.  If  the 
legal  title  still  rested  in  the  trustees  at  the  death  of  the 
cestui  que  trust,  then  at  her  death  both  titles  would 
merge  and  the  estate  pass  to  her  heirs.  See  Toner  v. 
Collins,  67  Iowa,  375.  If  this  be  so,  then  the  will  is 
not  open  to  the  objection  that  the  estate — the  legal 
title — may  not  vest  within  the  time  fixed  by  the  statute, 
as,  if  not  vested  by  the  trustees  in  the  cestui  que  trust 
during  her  lifetime,  in  any  event  it  would  vest  in  the 
heirs  of  the  cestui  que  trust  at  her  death. 
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III.     We  have,  then,  an  estate,  the  legal  title  to 
which  is  in  the  trustees,    and  the  equitable  in  the 

8> .  devi8e  ln  cestui  que  trust;  and  the  question  arises, 

menVfor?i^B  has  the  cestui  que  trust  such  an  interest  in 

of  beneficiary.    ^  property?  ^fa  tfae  terms  Qf   tfae  ^ 

as  that  the  trustee  can  be  made  liable  for  her  debts,  as 
garnishee!  We  think  the  trustee  can  not  be  held 
liable.  If  creditors  of  the  cestui  que  trust  may  thus 
reach  the  property  iteelf ,  or  its  income  or  increase,  it 
must  of  necessity  follow  that,  if  their  claims  are  large 
enough,  the  whole  estate  might  be  taken,  and  the  pur- 
pose and  object  of  the  testator  in  creating  the  trust  be 
defeated.  The  trust  could  not  be  executed,  as  the 
trustees  would  be  deprived  of  the  means  of  carrying 
out  the  testator's  intention.  It  is  certain  that  the  tes- 
tator endeavored  to  provide  against  just  such  an 
emergency  as  has  arisen  in  this  case.  He  intended  to 
place  the  property  and  its  income  beyond  the  reach  of 
the  cestui  que  trust  to  squander.  This  he  had  a  perfect 
right  to  do.  He  was  disposing  of  his  bounty  without 
any  valuable  consideration,  and  we  know  of  no  rule 
of  public  policy  or  sound  morals  being  violated  by  a 
proper  attempt  to  provide  against  the  misfortune  or 
improvidence  of  the  object  of  his  bounty.  No  creditor 
can  complain,  as  it  could  hardly  be  claimed  that  credit 
was,  in  such  a  case,  extended  on  the  faith  of  property 
held  by  the  cestui  que  trust,  when  the  legal  title  was  not 
in  her.  As  was  well  said  by  Morton,  C.  J.,  in  Bank  v. 
Adams,  133  Mass.  170:  "Under  our  system,  creditors 
may  reach  all  the  property  of  the  debtor  not  exempt  by 
law,  but  they  can  not  enlarge  the  gift  of  the  founder  of 
a  trust,  and  take  more  than  he  has  given."  This 
language  was  used  in  a  case  where  property  was  con- 
veyed in  trust,  with  a  condition  that  the  income  should 
not  be  alienated  by  the  beneficiary  by  anticipation,  or  be 
subject  to  be  taken  by  his  creditors,  although  there  was 
no  limitation  over  of  th6  estate  on  the  happening  of  such 
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an  event.  Justice  Milleb,  in  Nichols  v.  Eaton,  91  IT.  S. 
716,   said:  "No  case  is  cited,   none  is  known  to  us, 
which  goes  so  far  as  to  hold  that  an  absolute  discretion 
in  the  trustee — a  discretion  which,  by  the  express  lan- 
guage of  the  will,  he  is  under  no  obligation  to  exercise 
in  favor  of  the  bankrupt— confers  such  an  interest  on 
the  latter  that  he  or  his  assignee  in  bankruptcy  can  suc- 
cessfully assert  it  in  a  court  of  equity,   or  any  other 
court.' '    The  doctrine  announced  is  fully  supported  by 
the  authorities.     Rife  v.  Geyer,  59  Pa.  St.  393 ;  White7 $ 
ExWs  v.    White,  30  Vt.  338;    Leavitt  v.   Breirne,  21 
Conn.  1;  Pope's  Ex'rs  v.  Elliott,  8  B.  Mon.  56;  'Smith 
v.  Towers,  69  Md.  77;   14  Atl.  Eep.  497,  and  15  Atl. 
Eep.  92;  Barnes  v.  Dow,  59  Vt.  530;  10  Atl.  Rep.  261; 
Beck's  Estate,  133  Pa.  St.  51;  19  Atl.  Eep.  302;  Drake, 
Attachment,  section  454.     It  is  the  settled  rule  of  law 
that  the  creditor's  situation  wit^h  reference  to  the  fund 
is  the  same  as  Ada  Blanche  Wilde's  would  be  if  she 
was  suing  the  trustees;  that  is,  the  creditor  has  no  better 
right  to  it,  as  against  the  trustees,  than  the  beneficiary 
has.     Tested  by  this  rule,  how  can  it  be  successfully 
claimed  that  the  creditor  can  hold  the  garnishee  liable! 
Mrs.  Briggs  could  not  maintain  an  action  against  the 
trustees    for  any  part  of  this    property.      They  are 
clothed  with  a  certain  discretion,  vested  in  them  by  the 
terms  of  the  will;  and  certainly  no  court  would,  under 
such  circumstances,  compel  the  trustees,  while  the  trust 
was  alive,  to  violate  its  terms,  and  convey  or  turn  over  the 
property  to  the  beneficiary.    Nothing  is  due  the  cestui 
que  trust.    The  trustees  have  not  as  yet,  under  the  dis- 
cretion vested  in  them,  seen  fit  to  turn  overthe  prop- 
erty to  her.     That    discretion,    wisely,   as  we  think, 
vested  in  the  trustees,  can  not  ordinarily  be  controlled 
by    the    courts.      To    hold  this    trustee    subject  to 
plaintiff's  garnishment  is  to  subvert  the  very  purposes 
of  the  trust,  and  invade  the  domain  where  the  testa- 
tor's will,  being  in  conformity  to  the  law,  is  supreme. 
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The  testator  was  not  compelled  to  so  dispose  of  his 
estate  to  his  daughter  as  that  creditors  might  reap  the 
benefits  of  it,  instead  of  its  being  preserved  to  the 
object  of  his  bounty.  They  are  presumed  to  know  the 
contents  and  legal  effect  of  the  will,  and  it  can  not  for 
a  moment  be  conceded  that  they  were  misled  into 
extending  credit  under  a  well-founded  belief  that  Mrs. 
Briggs  held  the  legal  title  to  the  property.  As  the  right 
of  the  cestui  que  trust,  against  the  trustee,  to  recover 
the  property,  is  the  measure  of  the  rights  of  the  credi- 
tor as  against  the  property  in  the  hands  of  the  gar- 
nishee, and  as  the  cestui  que  trust  has  no  right  to  the 
property  which  she  can  enforce,  it  follows  that  the 
action  of  the  court  below  was  proper,  and  its  judgment 

is  AFFIRMED. 


-xTW        Dora  A.  Curtis,  by  Her  Next  Friend,  Appellee,  v. 
n?TS&  Sioux  City  &  Highland  Park  Eailway  Co., 

Wjg  Appellant. 

1.  Railroads:  forcible  ejectment  from  car:  evidence.  The 
plaintiff  was  riding  upon  the  defendant's  car,  having  a  pass  which 
entitled  her  to  ride  without  paying  her  fare.  In  an  action  for  dam- 
ages because  of  forcible  ejectment,  the  testimony  of  the  plaintiff  was 
to  the  effect  that  the  conductor,  having  demanded  her  fare,  which  was 
refused,  said  he  would  have  to  stop  the  train,  and  let  her  get  off, 
that  he  did  stop  the  train,  but  she  made  no  move  to  get  off,  and 
thereupon  the  conductor  took  hold  of  her  arm  and  said,  "Come, 
come;  don't  be  obstinate  and  delay  the  train;"  and  that  he  took 
hold  of  her  arms  and  lifted  her  down.  The  conductor  testified  that 
he  merely  requested  her  politely  to  get  off,  which  she  did,  and  that  he 
assisted  her  in  so  doing.  Held,  that  the  evidence  was  sufficient  to 
warrant  a  verdict  that  the  conductor  used  force  in  removing  the 
plaintiff  from  the  train. 

2.  :  :  damages  for  mental  suffering.    Where,  in  such 

case,  the  evidence  showed  that  the  plaintiff  was  a  young  girl,  and 
that  she  was  ejected  from  the  car  in  the  presence  of  her  schoolmates 
and  other  acquaintances,  though  there  was  no  malice  or  unnecessary 
rudeness  on  the  part  of  the  conductor;  held,  that  although  no  wrong 
was  intended,  there  was  both  indignity  and  insult  in  the  sense  that  a 
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wrong  was  perpetrated  in  a  humiliating  and  offensive  manner,  and 
that  the  mental  pain  necessarily  resulting  therefrom  was  a  proper 
element  of  compensatory  damages. 

Appeal  from  Woodbury  District  Court — Hon.  Scott  M. 
Ladd,  Judge. 

Friday,  February  3,  1893. 

The  defendant  company  operates  a  motor  line  of 
road  from  Sioux  City  to  Riverside  Park,  a  distance  of 
about  four  miles.  The  next  friend,  by  whom  this  suit 
is  maintained,  is  the  mother  of  Dora  A.  Curtis.  The 
father  of  Dora  was  the  holder  of  an  annual  ticket  on 
the  line  of  road  as  follows: 

"$25.00  "  $25.00 

"Sioux  City  and  Highland  Park  Railway  Company. 
"Pass  W.  H.  Curtis  and  family.     Annual  ticket. 
Good  from  January  1,  1889  to  January  1,  1890. 

"S.  B.  Jackson, 
"Superintendent  and  Gen'l  Manager. 
"No.  6." 

In  consequence  of  a  change  in  the  management  of 
the  road,  a  misunderstanding  obtained  as  to  the  rights 
of  the  holders  of  such  tickets,  as  that  they  should  be 
used  only  from  outside  stations  to  the  city,  and  from  the 
city  to  these  stations,  and  not  from  stations  outside  to 
points  further  from  the  city.  The  plaintiff  and  her 
mother  entered  the  defendant's  train  at  their  station  to 
go  to  Riverside,  away  from  the  city.  They  presented 
the  ticket  to  the  conductor,  which,  under  his  instruc- 
tions from  the  management,  was  refused,  and  he 
demanded  fare,  which  was  also  refused.  Thereupon 
they  were  ejected  from  the  train,  and  this  action  is  for 
damages  resulting.  Other  facts  will  be  noticed  in  the 
opinion.  From  a  judgment  for  the  plaintiff,  the 
defendant  appeals. — Affirmed. 
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t 

J.  H.  <&  C.  M.  Swan,  for  appellant. 

Willis  G.  Clark,  for  appellee. 

Granger,  J. — I.  It  is  now  conceded  that  the 
ticket  on  which  the  plaintiff  sought  passage  to  River- 
i.  railboads:  s^e  was  valid  for  that  purpose,  and  that 
SSt&nJtt!  the  ejectment  was  wrongful.  It  maybe 
evidence.  further  stated  that  the  act  was  not  inten- 
tionally wrong,  nor,  in  any  sense  of  the  term,  in  "bad 
faith."  It  resulted  from  a  mistaken  conception  on  the 
part  of  the  management  of  the  rights  of  the  plaintiff. 
It  may  also  be  stated  that  the  conductor  did  only  what 
was  necessary  to  observe  his  instructions,  acting  with- 
out any  indication  of  malice  or  ill  will,  and  in  as 
gentlemanly  a  manner  as  was  consistent  with  the 
discharge  of  such  a  duty.  The  district  court  charged  the 
jury  that,  unless  force  was  used  to  remove  the  plaintiff 
from  the  train,  she  could  not  recover,  and  this,  very 
properly,  is  urged  as  the  law  of  the  case,  because 
unquestioned.  The  court  submitted  to  the  jury  this 
question:  "Did  Conductor  Dorm  an,  by  the  use  of  any 
force,  remove  Dora  Curtis  from  the  train  t"  The  jury 
answered,  "He  did."  The  appellant,  in  argument, 
says:  "Under  this  instruction  the  verdict  is  not  sus- 
tained by  the  evidence."  It  is  conceded  that  the 
conductor  took  hold  of  her,  but  the  contention  is 
whether  he  did  so  forcibly  to  remove  her,  or  only  to 
assist  her  to  alight  from  the  train.  The  plaintiff  intro- 
duced no  evidence  on  this  branch  of  the  case.  Under 
the  court's  instruction,  if  the  conductor  only  took  hold 
of  her  to  assist  her  to  alight  there  could  be  no  recovery. 
The  conductor  was  a  witness  for  the  plaintiff,  and  he 
says  he  merely  requested  them  politely  "to  get  off," 
which  they  did,  and  he  assisted  them  in  so  doing.  This 
occurred  in  a  cut  about  four  hundred  yards  from  the 
train  station,   and  the  train    was    stopped   for   that 
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purpose.  The  conductor  says  the  train  consisted  of 
three  cars,  and  "very  nicely  loaded.' '  As  to  the 
manner  of  removal  the  evidence  is  in  conflict.  The 
following  is  a  part  of  the  testimony  of  Mrs.  Curtis: 

"We  got  on  the  train  at  Emerson  Heights.  We 
took  two  seats.  The  car  was  crowded.  There  were 
three  cars.  I  think  there  were  back  seats,  where  some 
people  got  off;  and,  after  we  sat  down,  the  conductor 
came  in  and  said,  'Ten  cents,  please,  Mrs.  Curtis, 
apiece;  ten  cents  apiece.'  He  says,  'Please. '  'Well,' 
I  said,  'what  is  that  fort*  He  said  that  was  the  order, 
and  I  told  him  our  fare  was  paid;  I  didn't  propose  to 
pay  it  again.  And  he  said,  'Then  I  shall  have  to  stop 
the  train  and  let  you  get  off.'  I  says,  'We  want  to  go 
to  the  Park.'  'Well,  then,7  he  says,  'I  have  to  put  you 
off.'  'Well,'  I  says,  'I  suppose  you  can  do  that.' 
And  so  he  rang  the  bell.  Of  course  the  train  stopped, 
just  in  the  cut  of  Emerson  Heights.  The  cut  was 
narrow  and  high,  and  he  stepped  back  for  us  to  get  off, 
and  we  didn't  make  any  move  to  get  off  at  all,  of 
course;  but  he  took  hold  of  Dora,  and  he  says: 
'Come,  come,  Miss  Curtis;  don't  be  obstinate  and 
delay  the  train.'  Then  he  stepped  back  for  me  to  get 
off,  and  I  told  him  I  didn't  propose  to  get  off  the  train, 
and  he  put  me  off,  too,  and  he  went  on,  leaving  us 
there  in  the  cut.  The  embankment  at  that  point,  I 
should  think,  was  twenty  feet  high.  There  was  just 
space  enough  to  stand  between  the  edge  of  the  bank 
and  the  side  of  the  car.  If  you  should  stand  still  the 
car  would  not  hit  you,  but  I  guess,  if  there  had  been 
another  car  to  pass  through  the  cut,  we  couldn't  have 
stood.     I  don't  think  we  could." 

The  testimony  of  the  plaintiff,  Dora,  is  corrobora- 
tive of  that  given  by  her  mother.  Another  witness,  who 
was  a  passenger,  repeats  to  some  extent  the  talk  as  to 
the  demand  for  the  fare,  and  their  claim  that  the  ticket 
was  all  right,  and  says  the  conductor  "stopped  the  train, 
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and  took  hold  of  their  arms,  and  lifted  them  down." 
The  testimony  is  such  that  the  jury  could  believe  the 
removal  was  by  force.  If,  when  the  train  was  stopped, 
the  conductor  stood  aside  for  them  to  alight,  and  they 
did  not  attempt  to  do  so,  and  he  took  Dora  by  the  arm, 
with  the  remark  stated,  intending,  against  her  will,  to 
remove  her,  and  she  yielded  only  because  of  such  inten- 
ded force,  it  was  a  forcible  removal.  Whether  or  not 
less  than  that  would  have  been  forcible  we  need  not 
say.  We  limit  our  holding  by  the  rule  of  the  instruc- 
tion given. 

II.  The  judgment  is  for  one  hundred  and  one 
dollars.  By  a  special  finding  it  appears  that  one  hun- 
2.  — :  — :  dred  dollars  of  the  amount  is  for  "mental 
m1mt5esufler-  pain  endured."  The  court  instructed,  in 
effect,  that  for  "physical  injury  sustained 
the  plaintiff  was  only  entitled  to  nominal  damage,  one 
cent  or  one  dollar ;"  and  also  that  there  could  be  no 
allowance  for  exemplary  damages.  The  court  then 
said:  "In  addition  to  the  nominal  damage  above 
referred  to,  you  may  allow  her  such  an  amount  as  will 
compensate  her  for  the  mental  pain,  if  any,  suffered  by 
reason  of  the  wrongful  act  of  defendant."  Complaint 
is  made  of  the  instruction  in  so  far  as  it  allows  damage 
for  mental  suffering.  It  is  in  evidence  that  the  plaintiff 
felt  quite  keenly  the  result  of  her  experience;  that  she 
cried,  and  was  in  a  condition  of  excitement  for  some 
days,  her  manner  being  unusual,  and  she  made  inqui- 
ries as  to  what  people  would  think  of  it.  It  is  said  in 
argument  that,  in  the  performance  of  the  act  on  the 
part  of  the  company,  there  was  "no  insult,  indignity, 
or  outrage  of  any  kind  offered."  It  is  true  there  was 
not  in  the  sense  of  an  intentional  wrong,  but  there  was 
both  indignity  and  insult  in  the  sense  that  a  wrong  was 
perpetrated  in  a  very  humiliating  and  offensive  manner. 
The  removal,  as  it  was  made,  under  the  immediate  eye 
of  the  public,  naturally  gave  the  impression  that  the 
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plaintiff  was  attempting  to  purloin  a  ride  on  the  defend- 
ant's road,  and  the  plaintiff  had  a  right  to  believe  such 
an  impression  would  prevail.  Among  the  passengers 
were  her  schoolmates  ,and  friends,  and  such  an  act,  as 
to  them  and  other  observers,  placed  her  in  the  attitude 
of  being  in  the  wrong,  or  the  victim  of  an  unprovoked 
insult.  It  is  this  situation  as  to  others  in  which  she 
was  placed  by  the  acts  of  the  defendant  company  that 
wounds  the  feelings,  causing  the  suffering  for  which 
damages  are  recoverable. 

It  is  to  be  kept,  in  mind  that  these  damages  are 
compensatory,  not  punitive ;  and  they  are  allowed  and 
measured,  not  by  the  intent  of  the  wrongdoer,  but  as  a 
result  of  his  wrongful  acts;  and  hence  no  technical 
precision  as  to  what  constitues  an  insult  or  indignity, 
if,  indeed,  they  are  essential  to  a  recovery,  should  con- 
trol, but  that  which  would  be  the  equivalent  of  an  insult 
or  indignity  in  its  effect  upon  the  party  injured.  We 
think  it  almost  incredible  that  any  person  of  ordinary 
pride  and  self-respect  could  thus  be  removed  from  the 
train  without  a  feeling  of  deep  humiliation,  and  a 
wounded  pride,  amounting  to  mental  anguish.  Men- 
tal suffering,  we  know,  is  often  poignant,  and  many 
times  fatal  to  health  or  life.  The  authorities  seem 
to  be  somewhat  in  conflict,  but  we  have  discovered 
no  reasoning  to  justify  a  distinction,  nor  can  we 
imagine  a  reason  why  the  law  would  compensate  for 
a  pain  in  the  hand  or  foot,  as  a  result  of  a  wrongful 
act,  and  not,  for  mental  suffering,  equally  severe  and 
dangerous,  where  it  is  not  evidenced  by  physical  inju- 
ries, nor  "indivisibly  connected  therewith. "  It  seems 
to  us  that  this  court  has  settled  this  question  in  har- 
mony with  this  view.  In  Parkhurst  v.  Masteller,  57 
Iowa,  474,  the  court  uses  this  language:  * 'There  is  no 
evidence  of  bodily  suffering,  but  the  instruction  is  not 
objected  to  on  that  ground.  The'  objection  is  that 
mental  suffering  not  arising  directly  from  bodily  suffer- 
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ing  or  disability  does  not  constitute  a  ground  for  actual 
compensatory  damages.  It  is  sufficient  to  say  that 
upon  a  careful  consideration  of  this  question  by  this 
court  in  McKinley  v.  C.  &  N.  W.KRailway  Co.,  44  Iowa, 
319,  it  is  held  otherwise."  By  referring  to  the  McKin- 
ley case,  it  will  be  seen  that  in  that  case  there  was 
physical  injury,  but  the  proposition  of  damages  for 
44  mental  anguish  arising  from  the  nature  and  character 
of  the  assault"  is  discussed,  and  determined  favorably 
to  the  holding  of  the  district  court  in  this  case. 

We  think  the  judgment  of  the  district  court  should 

be  AFFIBMED. 


Russell  A.  Bigelow,  Appellee,  v.  R.  T.  Wilson, 
Appellant. 

1.  Change  of  Venue:  discretion  op  court.  A  refusal  to  grant  a 
change  of  venue  asked  for  on  the  alleged  ground  of  the  undue  influ- 
ence of  a  party  and  his  attorneys  over  the  people  of  the  county,  will 
not  be  interfered  with  on  appeal,  where  there  is  nothing  to  show  that 
the  trial  court  abused  its  discretion. 

2.  Assignment:  fraud  in  part:  plea  op  in  law  action:  evidence. 
Where  in  an  action  at  law  to  recover  of  the  defendant  an  indebted- 
ness due  the  plaintiff,  the  defendant  pleaded  a  written  assignment  of 
such  indebtedness  from  the  plaintiff,  and  the  latter  pleaded  in  reply 
that  said  assignment,  in  so  far  as  it  purported  to  transfer  the  indebt- 
edness sued  upon,  was  procured  through  fraud,  and  was  to  such 
extent  invalid ;  held,  that  a  motion  to  transfer  said  cause  to  the 
equity  docket  should  have  been  sustained. 

Appeal  from  Polk  District  Court. — Hon.  W.  F.  Conbad, 

Judge. 

Fbiday,  Febkuaky  3,  1893. 

Action  at  law  to  recover  from  the  defendant,  as  a 
stockholder  of  the  Des  Moines,  Osceola  &  Southern 
Railway  Company.  There  was  a  judgment  for  the 
plaintiff,  from  which  the  defendant  appeals. — Reversed. 
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N.  M.  Hubbard j  Jr.,  and  jP.  F.  Dawley,  for 
appellant. 

Cummins  <&  Wright  and  Kauffman  <&  Guernsey, 
for  appellee. 

Kinne,  J. — The  case,  as  presented  by  the  plead- 
ings, is  as  follows:  April  1,  1885,  M.  H.  King  began 
suit  in  the  circuit  court  of  Madison  county  against  the 
Des  Moines,  Osceola  &  Southern  Railway  Company  to 
enforce  a  mechanic's  lien  for  $15,000,  and  for  the. 
appointment  of  a  receiver.  April  9,  1885,  King  exe- 
cuted to  R.  T.  Wilson  &  Co.  the  following  assignment: 

"I,  M.  H.  King,  plaintiff  in  the  above-entitled 
cause,  in  consideration  of  the  sum  of  nine  thousand, 
three  hundred  dollars  to  me  in  hand  paid  by  R.  T. 
Wilson  &  Co.,  of  the  city  of  New  York,  do  hereby 
sell,  assign,  and  transfer  to  said  R.  T.  Wilson  &  Co. 
all  my  right,  title,  interest,  and  claim  to  a  mechanic's 
lien  as  set  forth  and  claimed  by  me  in  the  above- 
entitled  suit,  and  in  the  petition  and  amended  peti- 
tion filed  therein;  and  I  do  hereby  authorize  said 
R.  T.  Wilson  &  Co.  to  prosecute  said  suit  in  my 
name,  or  to  have  their  own  names  substituted  as 
plaintiffs  in  said  cause,  as  they  may  elect.  I  fur- 
ther authorize  said  R.  T.  Wilson  &  Co.  to  pros- 
ecute my  said  claim  and  lien  to  judgment  for  their 
own  use  and  benefit,  exclusively,  in  any  court  they 
may  see  fit,  and  to  cause  execution  to  be  issued 
therefor,  and  collect  the  same  for  their  sole  use  and 
benefit,  either  in  my  name,  or  in  the  name  of  the  firm 
of  R.  T.  Wilson  &  Co.,  as  they  may  elect." 

At  the  same  time  Wilson  &  Co.  executed  to  King 
the  following:  "It  is  understood  that  the  assignment 
made  by  M.  H.  King  to  R.  T.  Wilson  &  Co.,  of 
mechanic's  lien  claim  against  Des  Moines,  Osceola  & 
Southern  Railway  Company,  does  not  include  subsidy 
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notes  taken  by  King,  and  now  with  the  Des  Moines 
National  Bank,  in  the  sum  of  about  six  thousand  dol- 
lars." 

R.  T.  Wilson,  the  defendant  in  this  action,  was 
the  principal  member  of  said  firm  of  R.  T.  Wilson  & 
Co.  February  8,  1887,  King  obtained  a  judgment  by 
default,  in  the  district  court  of  Clarke  county,  against 
said  railway  company,  for  six  thousand,  eight  hundred 
and  forty-seven  dollars  and  sixty-nine  cents.  This 
judgment  is  based  upon  a  part  of  the  claim  involved  in 
the  Madison  county  suit,  and  which,  as  appears  on  the 
face  of  the  assignment  above  referred  to,  was  by  it 
transferred  to  Wilson  &  Cd.  In  the  same  month  King 
assigned  the  Clarke  county  judgment  to  the  plaintiff 
herein,  a  nonresident,  who  began  this  action.  R.  T. 
Wilson,  as  the  plaintiff  claims,  was  the  owner  of  one 
thousand,  five  hundred  shares  of  stock  in  said  railway 
company,  of  one  hundred  dollars  each,  for  which  he 
was  indebted  to  said  company,  and  an  execution  hav- 
ing been  issued  against  the  company,  and  returned 
unsatisfied,  this  action  was  brought  to  recover  of  the 
defendant,  as  a  stockholder  of  said  company,  under 
the  provisions  of  the  statute.  The  defendant,  for 
answer  to  plaintiff's  claim,  pleaded:  First.  A  general 
denial.  Second.  Ownership  of  the  claim  sued  upon, 
in  himself,  by  virtue  of  the  assignment  heretofore  set 
out.  Third.  That,  after  King  assigned  the  claim  and 
lien,  Wilson  &  Co.  filed  a  pleading  in  the  Madison 
county  suit,  setting  out  the  assignment,  and  their 
ownership  of  the  claim  thereunder ;  that  they  moved 
the  court  to  substitute  them  as  plaintiffs;  that  the 
court  found  that  King  had  sold  the  claim  to  Wilson  & 
Co.,  and  sustained  their  motion.  This  is  claimed  to 
have  been  an  adjudication  that  Wilson  &  Co.  owned 
the  claim.  A  demurrer  was  sustained  to  the  second 
defense.  In  a  reply  the  plaintiff  denied  that  King 
assigned  his  entire  claim. 


Digitized  by 


i 


Jan.  1893]  Bigelow  v.  Wilson.  631 


The  cause  was  tried,  and  King  was  permitted  to 
testify  that  he  had  not  sold  the  entire  claim  of  fifteen 
thousand  dollars  to  Wilson  &  Co.,  but  had  retained 
six  thousand  dollars  of  it.     For  this  error  the  judg- 
ment was  reversed  by  this  court.    77  Iowa,  603.    After 
the  reversal  of  the  case,  and  on  September  21,  1889,  a 
reply  was  filed,  wherein  it  was  alleged  that  King  was 
the  owner  of  two  claims  against  the  railway  company, — 
one  for  six  thousand  dollars,  and  the  other  for  nine 
thousand  dollars ;  that  upon  the  latter  he  was  entitled 
to  a  mechanic's  lien,  and  upon  the  former  he  was  not, 
because  he  had  taken  as  security  therefor  the  subsidy 
notes  heretofore  referred  to;   that  Hubbard,  as  attor- 
ney for  Wilson  &  Co.,  desired  to  file  a  bill  in  their 
behalf  in  the  United  States  circuit  court,  and  against 
the    railway    company    and    others,  and   obtain    the 
appointment  of  a  receiver  to  take  possession  of  the 
road,  and  hence  Hubbard  was  desirous  of  purchasing 
so  much  of  King's  claim  as  was  secured  by  a  mechanic's 
lien,  and  thereby  control  the  litigation  then  pending  in 
Madison  county,   wherein  King  had  had  a  receiver 
appointed  for  the  road.     "To  that  end  the  said  Hub- 
bard solicited  an  interview  with  the  said  King,  and 
although  he,  the  said  Hubbard,  well  knew  that  the 
said  King  had  an  attorney  employed  to  prosecute  both 
said  claims  against  the  railroad,  he,  the  said  Hubbard, 
with  intent  and  for  the  purpose  of  deceiving  the  said 
King,  and  knowing  that  he  was  desirous  of  realizing 
money  on  the  claim  so  secured  by  mechanic's  lien, 
represented  to  him  that  he  ought  not  to  consult  the 
said  attorney,  that  if  he  did,  in  all  probability,  he 
would  object  to  said  sale;  and  that  they  would  not  be 
able  to  agree  upon  any  arrangement;  and  by  these 
representations,   and  with  the  intent  aforesaid,  pre- 
vented the  said  King  from  consulting  his  said  attorney 
at  any  time  during  the  negotiations    preceding  the 
execution  of  the  assignment,  or  from  submitting  the 
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said  assignment  to  the  said  attorney;  that  when 
the  said  assignment,  a  copy  of  which  is  attached  to 
the  answer,  was  prepared  by  the  said  Hubbard,  and 
submitted  to  the  said  King,  he,  the  said  King,  objected 
thereto,  and  told  the  said  Hubbard  that,  as  it  was  then 
drawn,  it  might  be  held  to  cover  and  convey  the  claim 
for  six  thousand  dollars,  aforesaid,  against  the  said 
railroad  company,  which  it  had  been  expressly  agreed 
by  said  Hubbard  and  said  King  should  not  pass  by  said 
assignment,  and  which  the  said  Hubbard  had  expressly 
refused  to  purchase ;  and  thereupon  the  said  Hubbard, 
with  the  purpose  and  intent  aforesaid,  prepared  the 
said  instrument  as  a  part  of  the  original  assignment,  a 
copy  of  which  is  above  set  out,  and  signed  the  same, 
and  then  and  there,  with  the  intent  to  deceive  the  said 
King,  representing  and  stating  specifically  to  him  that 
if  there  was  any  doubt  about  the  said  paper,  as  it  was 
originally  drawn,  there  could  be  none  then,  and  then  and 
there  expressly  agreed  that  the  said  six  thousand  dollar 
claim,  being  the  claim  upon  which  the  said  King  after- 
wards obtained  the  judgment  set  out  in  the  petition, 
did  not  pass  by  said  assignment,  but  in  fact  remained 
the  property  of  the  said  King.  All  of  which  was  done 
by  the  said  Hubbard,  he  intending  at  the  time,  in  fact, 
to  procure  from  said  King  an  assignment  for  both 
claims,  including  the  said  six  thousand  dollar  claim, 
but  concealing  from  said  King  such  purpose  and 
intent,  and  representing  to  him,  with  the  purpose  and 
intent  aforesaid,  that  the  said  instrument  left  him, 
the  said  King,  in  the  full  possession  and  ownership  of 
said  six  thousand  dollar  claim,  and  stating  to  him 
that,  if  he  would  close  up  the  transaction  in  that  form, 
he  would  remain  the  owner  of  said  six  thousand  dollar 
claim;  and  the  said  R.  T.  Wilson,  through  the  said 
Hubbard,  then  and  there,  in  further  assurance  of  his 
avowed  purpose,  but  concealing  his  real  purpose  afore- 
said, agreed  to  do  all  that  could  be  done  to  assist  the 
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said  King  in  recovering  from  the  said  railroad  com- 
pany the  said  claim;  that  the  said  Hubbard  did  not 
pay  the  said  King  for  the  said  claim  of  six  thousand 
dollars,  or  any  part  thereof,  and  did  not  claim  or 
suggest  that  the  said  R.  T.  Wilson  &  Co.  became 
the  owners  thereof;  that  the  said  representations  and 
conduct  of  the  said  Hubbard  were,  as  above  set  forth," 
.  fraudulent,  and  he  thereby  procured  said  assignment. 

The  defendant  moved  to  strike  the  reply  from  the 
files  because  the  matter  therein  constituted  a  new  cause 
of  action,  in  equity,  and  not  the  subject  of  amendment, 
which  motion  was  overruled,  and  he  excepted.  There- 
after the  defendant  demurred  to  the  reply,  because  the 
facts  alleged  did  not  constitute  fraud;  that  the  facts 
pleaded  were  not  admissible  to  contradict  the  written 
assignment;  that  his  claim  is  inconsistent  with  the 
one  made  in  his  original  petition ;  that  the  matter  had 
been  adjudicated  in  the  manner  heretofore  stated. 
The  demurrer  was  overruled,  and  the  defendant 
excepted.  The  defendant  amended  his  answer,  alleg- 
ing that  the  stock  in  the  railway  company,  held  by 
Wilson  &  Co.,  was  so  held  by  them  as  trustees  only; 
that  they  were  induced  to  take  said  stock  by  reason  of 
false  and  fraudulent  statements  made  to  them  by  the 
officers  of  the  railway  company  as  to  its  earnings ;  and 
that  when  they  discovered  the  falsity  of  such  state- 
ments the  railway  company  was  insolvent,  and  in  the 
hands  of  a  receiver,  and  hence  the  defendant  was  not 
liable  for  unpaid  subscriptions  on  said  stock.  He  also 
alleged  that  the  stock  upon  which  it  was  sought  to 
render  him  liable  was  issued  in  excess  of  the  amount 
authorized  by  the  articles  of  incorporation  of  the  com- 
pany, and  void.     This  amendment  the  plaintiff  denied. 

I.  At  the  proper  time  the  defendant  moved  for  a 
change  of  venue.  The  application  was  based  upon 
i.  change  of        undue  influence  over  the  inhabitants  of 

venue:  dis- 
cretion of         p0ik   county    by  M.  H.    King,  the   real 
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party  to  the  suit,  and  of  the  plaintiff's  attorneys. 
Counter  affidavits  were  filed.  It  was  a  matter  within 
the  sound  discretion  of  the  court,  as  to  whether  it 
should  grant  the  application.  It  refused  to  do  so. 
There  is  nothing  in  the  record  which  would  indicate 
that  in  so  doing  the  district  court  abused  the  discre- 
tion with  which  it  is  vested. 

II.    By  a  motion  made  in  the  court  below  to  trans- 
fer the  case  to  the  equity  docket,  and  which  was  over- 
2.  assignment:     ruled,  the  question  is  raised  as  to  the  right 
priea oMnilw   of  the  plaintiff,  in  a  law  action,  wherein 

action:  evi-  ,  .         .        ,     ..    . 

dence.  fraud  is  pleaded  in  procuring  an  assign- 

ment as  to  part  only  of  the  indebtedness  transferred 
thereby,  and  when  the  assignment,  on  its  face,  is  of  an 
indivisible  sum  or  claim,  to  show  by  parol  that  in  fact 
only  a  part  of  said  indivisible  sum  or  claim  was  passed 
by  such  an  assignment,  and  as  to  the  balance  it  was 
void,  for  fraud.  In  other  words,  may  the  plaintiff  in  a 
law  action  plead  and  prove  that  a  written  assignment, 
in  form  transferring  an  entire  indebtedness,  is  good  as 
to  part  of  such  indebtedness,  and  void  as  to  the  balance, 
as  having  been  fraudulently  obtained!  Can  he,  in  such 
an  action,  avail  himself  of  that  part  of  the  contract 
beneficial  to  him,  and  repudiate  the  rest  as  fraudulent! 
The  precise  question  presented  is  one  seldom  raised 
and  on  which  there  have  been  few  adjudications.  We 
may  be  aided  in  its  proper  solution  by  a  brief  reference 
to  some  of  the  general  rules  of  law  touching  the  admis- 
sion of  evidence  of  fraud  as  to  written  contracts.  It  is 
said  in  1  Greenleaf  on  Evidence,  section  284:  "It  is,  in 
the  next  place,  to  be  noted  that  the  rule  [excluding  parol 
evidence]  is  not  infringed  by  the  admission  of  parol 
evidence  showing  that  the  instrument  is  altogether 
void,  or  that  it  never  had  any  legal  existence  or  bind- 
ing force,  either  by  reason  of  fraud  or,"  etc.  So  in 
Williams  v.  Donaldson,  8  Iowa,  108,  referring  to  the 
same  rule,  it  is  said  "that  it  may  be  shown  by  parol 
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•that  the  instrument  is  altogether  void,  for  fraud  or  the 
like,  or  that  it  never  had  a  legal  existence  or  binding 
force.  Fraud  is  shown,  not  to  vary,  contradict,  or  add 
to  the  writing,  but  to  show  that,  as  between  the  parties, 
it  never  had  any  legal  lifeor  essence."  Bowman  v.  Torr, 
3  Iowa,  571 ;  Barifc  v.  Hurford,  29  Iowa,  584. 

On  the  former  appeal  it  was  held  that  the  written 
assignment  in  controversy  was  "an  assignment  of  all 
his  (King's)  interest,  made  in  the  most  positive  form. 
*  *  *  If  the  rule  contended  for  by  the  appellee  is 
to  prevail,  then,  merely  by  way  of  construing  the 
contract,  a  radical  change  is  made  in  its  language. 
Instead  of  an  assignment  of  all,  as  in  terms  expressed, 
it  is  made  an  assignment  of  part,  and  that  without  a 
word  in  the  writing  having  a  remote  reference  to  such 
a  purpose."  77  Iowa,  605.  The  appellee's  contention 
is  that  in  fact  the  claim  assigned  is  made  up  of  two 
separate  claims;  hence  fraud  may  be  pleaded  as  to  one 
and  the  assignment  held  good  as  to  the  other.  The 
difficulty  in  this  case  is  that  the  claim,  so  far  as  appears 
from  the  assignment,  is  one  and  indivisible.  There  is 
nothing  in  the  assignment,  or  the  paper  which  is  a  part 
of  it,  to  indicate  or  suggest  that  more  than  one  claim 
was  assigned,  or  that  the  subject-matter  of  the  claim 
was  based  upon,  or  grew  out  of,  two  separate  contracts. 
If  the  appellee's  contention  is  correct,  then,  by  plead- 
ing fraud  to  an  assignment,  as  to  a  part  of  the  claim 
transferred  by  it,  and  treating  the  assignment  valid  as 
to  the  balance  of  the  claim  therein  mentioned,  it  would 
operate,  as  it  seems  to  us,  to  vary  and  contradict  the 
assignment,  as  it  appears  on  its  face  to  assign  but  one 
claim.  If  the  fraud  alleged  does  not  avoid  the  whole 
assignment,  which  on  its  face  purports  to  carry  an 
indivisible  claim,  then,  it  would  seem  to  follow,  it  must 
result  in  changing  the  legal  effect  of  the  instrument  in 
part,  which  we  think  can  not  be  done  in  an  action  of 
this  kind.    It  is,  in  effect,  accomplishing  a  reformation 
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of  the  entire  contract  under  a  plea  of.  fraud  in  procur-. 
ing  it,  as  to  a  part  only  of  its  subject-matter,  when  on 
its  face  it  is  indivisible.  It  is  contended  that  law  and 
equity  have  concurrent  jurisdiction  to  relieve  from  the 
consequences  of  fraudulent  conduct.  To  a  certain 
extent  such  is  the  case.  A  learned  writer  says: 
"Where  the  primary  right  is  legal,  and  the  remedy  is 
also  legal,  a  recovery  of  money,  simply,  or  of  the  pos- 
session of  chattels,  the  jurisdiction  is  concurrent,  and 
only  exists  (in  equity)  when  the  remedy  which  the 
party  might  obtain  at  law  is  not  adequate.' }  Pomeroy 
on  Equity  Jurisprudence,  sections  178,  911.  If  this*  # 
assignment,  on  its  face,  showed  that  it  embraced  two 
separate  claims,  it  may  be  that  a  court  of  law  could 
afford  relief  as  against  one  of  them,  which  was  by  fraud 
embraced  therein,  but  such  is  not  the  case  at  bar. 
Here  we  have  an  instrument  purporting  to  assign  a 
single  claim,  and  we  do  not  think  that  in  a  law  action 
the  fraudulent  part  of  it  can,  in  the  language  of  appellee, 
be  "eliminated,' '  and  the  rest  remain  in  force.  It 
seems  to  us  that  in  a  case  like  this,  where  part  of  the 
subject-matter  of  a  contract,  which  is  not  on  its  face 
separable,  is  assailed  as  having  been  procured  by  fraud, 
relief  must  be  sought  in  a  court  of  equity,  where  the 
contract  may  be  reformed  in  accordance  with  the  facts. 
In  accordance  with  the  views  above  expressed,  the 
cause  is  reversed  with  direction  to  the  district  court  to 
transfer  the  same  to  the  equity  calendar.     Revebsed. 


87  m\  

105     7S\ 

126 H  ^HE  State  of  Iowa,  Appellee,  v.  R.  W.  Beebee, 

Appellant. 

1.  Forfeitures :  remission  by  governor:  costs.  The  power  given  to 
the  governor  by  section  4712  of  the  Code  to  remit  forfeitures  does 
not  extend  to  the  costs  made  in  procuring  judgment  upon  a  forfeiture; 
and  although  such  costs  are  included  in  the  certificate  of  remission, 
it  is  to  that  extent  void,  and  constitutes  no  impediment  to  the  recovery 
of  such  costs. 
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2.    :   JUDGMENTS  ON:    LIEN   FOB  ATTORNEY  PEES  AND  COMMISSIONS. 

An  attorney  fee  taxed  against  a  defendant  convicted  of  the  offense  of 
keeping  a  liquor  nuisance  is  not  an  attorney  fee  in  an  action  upon  the 
forfeiture  of  the  defendant's  appearance  bond,  and  can  not  be  made 
alien  upon  the  judgment  procured  in  such  action;  neither  is  the 
county  attorney  in  such  action  entitled  to  a  commission  upon  such 
judgment  as  for  "fines  collected/'  under  section  11  of  chapter  73  of 
Acts  of  the  Twenty-first  General  Assembly,  since  a  forfeiture  is  not 
a  fine. 

3.  — :  sureties:  liability  for  costs.  The  surety  upon  a  for- 
feited appearance  bond  is  liable  for  the  cos>-s  made  in  procuring 
judgment  thereon. 

4.  Governor :  duty  of  courts  to  control.  When  an  official  act  or 
declaration  of  the  governor  of  the  state,  affecting  the  rights  of  citi- 
zens as  between  themselves,  is  without  warrant  of  law,  it  is  as  much 
the  duty  of  a  district  judge  as  of  the  judges  of  the  supreme  court  of 
the  state  to  declare  it  so,  when  it  is  properly  involved  in  the  adjudi- 
cation of  those  rights. 

Appeal  from  Harrison  District   Court. — Hon.   George 
W.  Wakefield,  Judge. 

Friday,  February  3,  1893. 

Frank  Snowden  was  indicted  for  keeping  a  liquor 
nuisance.  He  gave  a  bond  in  the  sum  of  five  hundred 
dollars  for  his  appearance  to  answer  the  indictment, 
with  the  defendant,  Beebee,  as  surety.  Snowden 
made  default,  and  the  bond  was  duly  forfeited, 
and  suit  ordered  to  be  brought  thereon,  which  suit 
resulted  in  a  judgment  against  the  defendant  for 
five  hundred  dollars,  and  costs  amounting  to  sev- 
enteen dollars  and  fifteen  cents.  The  judgment 
was  entered  on  the  twenty-sixth  day  of  August,  1891, 
and  an  execution  issued,  which  was  levied  on  certain 
real  estate  of  the  defendant.  On  the  sixteenth  day  of 
September,  1891,  the  governor  of  the  state  issued  the 
following: 

" State  op  Iowa. 
"To  all  who  may  see  these  presents,  greeting: 

"Know  ye  that  by  virtue  of  authority  in  me  vested 
by  law,  and  for  good  and  sufficient  reason  to  me  appear- 
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ing,  I,  Horace  Boies,  governor  of  the  state  of  Iowa,  in 
the  name  and  by  the  authority  of  the  people  thereof, 
do  hereby  remit  in  fall  the  forfeiture  of  an  appearance 
bond  made  by  JR.  W.  Beebee,  of  Harrison  county, 
Iowa,  as  surety,  and  Frank  Snowden  as  principal, 
whereby  said  R.  W.  Beebee  undertook  that  one  Frank 
Snowden  should  appear  in  the  district  court  of  said 
county,  and  answer  to  the  charge  of  maintaining  a 
liquor  nuisance  therein.  Also  do  remit  in  full  a  judg- 
ment of  said  court  for  five  hundred  dollars  and  costs, 
rendered  against  said  R.  W.  Beebee,  and  entered  on 
the  twenty-sixth  day  of  August,  A.  D.  1891,  wherein 
the  state  of  Iowa  was  plaintiff  and  the  safid  R.  W. 
Beebee,  as  surety  ^  was  defendant,  which  action  was 
brought  and  judgment  rendered  on  the  appearance 
bond  aforesaid.' ' 

Upon  the  filing  of  this  order  from  the  governor 
the  clerk  of  the  district  court  ordered  the  sheriff  to 
return  the  execution,  which  was  done.  Thereafter  the 
county  attorney  filed  a  motion  reciting  the  facts  in 
substance  as  above,  and,  besides,  that  John  A.  Berry 
"has  commissions  and  attorney's  fees  in  said  judgment 
to  the  amount  of  seventy-two  dollars  and  fifty-one 
cents,  for  which  said  John  A.  Berry  has  filed  and 
claims  an  attorney's  lien  upon  said  judgment,''  etc., 
and  asked  that  the  sheriff  "be  directed  to  sell  a  suffi- 
cient amount  of  said  real  estate  so  levied  on  to  satisfy 
the  amounts  due  Harrison  county  and  the  said  county 
attorney."  The  district  court  sustained  the  motion, 
and  entered  an  order  directing  the  sheriff  accordingly, 
from  which  order  the  defendant  appealed. — Modified 
and  affirmed. 

S.  H.  Cochran,  for  appellant. 

John  T.  Stone,  Attorney  General,  and  J,  A.  Berry  f 
County  Attorney,  for  the  State. 
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Granger,  J. — I.    It  will  be  seen  that  the  question 
for  determination  is  as  to  the  authority  of  the  governor 
i.  FoBPEirrBM:    °*  *^e  state  to  remit  costs  and  attorneys' 
I£virno?:by    fees.     The  question  in  some  of  its  aspects 
costs,  jg  qUj^e  important,    and  is  to  be  deter- 

mined upon  constitutional  and  legislative  authority. 
By  section  16,  article  4,  of  the  constitution  it  is  pro- 
vided that  the  governor  i 'shall  have  power  to  remit 
fines  and  forfeitures  under  such  regulations  as  may  be 
prescribed  by  the  law."  It  will  be  seen  that  the  legis- 
lature may  regulate  the  action  of  the  governor  in  this 
respect.  By  section  4712  of  the  Code  it  is  provided: 
"The  governor  shall  have  power  to  remit  fines  and 
forfeitures,  upon  such  conditions,  and  with  such 
restrictions  arid  limitations,  as  he  may  think  proper." 
As  to  the  authority  of  the  governor  to  remit  costs,  we 
think  it  is  quite  definitely  settled  upon  general 
authority  as  well  as  in  this  state*  As  indicating  the 
application  of  authorities  to  be  cited,  it  may  be  well  to 
state  the  rule  that  the  power  to  remit  fines  and  forfeit- 
ures inheres  in  the  general  authority  to  grant  pardons. 
In  some  of  the  states  there  is  no  special  provision  as  to 
remission  of  fines  and  forfeitures  on  account  of  this 
rule.  In.  Holliday  v.  People,  10  111.  214,  it  is  said: 
"The  lesser  power  of  remission  is  necessarily  included 
in  the  general  authority  to  pardon."  The  intended 
natural  and  legitimate  effect  of  a  pardon  is  to  avoid  the 
penalty,  whether  it  be  a  fine  or  imprisonment.  In 
Estep  v.  Lacy ,  35  Iowa,  419,  it  is  distinctly  held  that  a 
pardon  "full  and  complete"  from  the  governor  does  not 
operate  to  remit  the  costs.  It  is  there  said:  "Although 
the  costs  follow  the  conviction  as  a  necessary  incident, 
yet  they  constitute  a  fund  distinct  from  the  fine,  and 
are  eventually  due  the  witnesses  and  the  various  officers 
of  the  law." 
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Is  there  any  reason  why  the  same  rule  should  not 
be  applied  to  costs  in  case  of  forfeiture!  The  costs  in 
a  judgment  upon  a  forfeiture  are  as  much  a  distinct 
fund  due  witnesses  and  officers  as  in  a  case  where  a 
judgment  imposes  a  fine.  The  ground  upon  which  it  is 
held  that  in  cases  of  fines  the  remission  does  not  reach 
the  costs  is  that  others,  and  not  the  public,  own  the 
costs;  that  the  governor,  in  his  acts  of  remission,  rep- 
resents the  public,  and  can  only  remit  that  which  under 
the  law  goes  to  the  public.  In  State  v.  Farley,  8 
Blackf.  229,  it  is  said:  "The  costs  which  the  defend- 
ants in  error  were  adjudged  to  pay  belonged  to  individ- 
uals. They  are  matters  of  private  right.  Our  opinion, 
therefore,  is  that  the  pardon  granted  to  the  defendants 
in  error  had  not  the  effect  of  discharging  the  costs,  and 
that  the  express  remission  of  the  costs  contained  in  the 
letter  of  pardon  was  an  unauthorized  act."  In  Ez 
parte  McDonald,  2  Whart.  440,  it  is  said:  "The  costs, 
being  the  property  of  the  several  officers  to  whom  they 
are  payable,  could  not  be  remitted  by  the  governor." 
State  v.  McO'Blenis,  21  Mo.  272,  states  the  rule  as  fol- 
lows: "Costs  for  which  judgment  has  been  given  are 
not  remitted  by  a  pardon  of  the  offense  subsequent  to 
the  judgment,  because  there  was  an  interest  vested  in 
private  persons."  These  authorities  might  be  largely 
multiplied,  but  it  is  unnecessary.  The  same  consider- 
ations control  the  judgment  for  costs  in  this  case.  It 
is  said  the  "canceling  of  the  forfeiture  cancels  the 
judgment  based  on  it."  That  is  true  to  the  extent  that 
the  judgment  is  not  the  property  of  others.  With 
equal  force  could  it  be  said  that  a  pardon  for  an  offense 
would  cancel  a  judgment  based  upon  a  conviction  for 
it.  While  the  pardon  would  reach  the  penalty,  it  would 
not  the  costs,  as  we  have  seen. 

II.  The  remission  by  the  governor,  if  effectual  to 
remit  the  judgment  except  for  costs,  cancels  a  claim  of 
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the  county  attorney  for  certain  commis- 
*  mOTtaonriien  sions  and  fees  for  which  a  lien  is  filed 

for  attorney  .  . 

SiMiaonds.com"  aSamst  tile  3udgnient.  The  items  of  the 
claim  are:  "Attorney's  fee  taxed  in 
Snowden  case,  thirty-five  dollars;  commission  on 
amount  of  Beebee  judgment j  thirty-five  dollars;  copy 
fees  in  Beebee  case,  two  dollars  and  fifty  cents."  The 
item  for  copy  fees  is  legitimately  a  part  of  the  costs  in 
the  case.  They  are  allowed  as  such.  See  Rule  1  of 
rules  of  practice  adopted  by  the  district  judges.  That 
item  comes  within  the  rule  as  announced  in  the  first 
division  of  the  opinion. 

The  item  for  "attorney's  fee"  is,  as  we  understand, 
an  allowance  for  prosecuting  in  the  criminal  case 
against  Snowden,  wherein  the  default  occurred  giving 
rise  to  the  suit  on  the  bond,  which  is  the  one  at  bar. 
The  item  for  "commission  on  Beebee  judgment"  is  a 
percentage  on  the  judgment  in  this  case.  No  judgment 
has  been  entered  in  this  suit  for  the  attorney's  fee  and 
commission,  for  they  are  claimed  from  the  amount  of 
the  judgment  entered,  because  allowed  by  law. 

In  argument  counsel  have  not  been  led  to  consider 
the  right  of  the  county  attorney  to  a  lien  upon  this  par- 
ticular judgment  for  such  items  of  the  claim.  The 
record  in  the  Snowden  case  is  not  before  us,  and  we 
may  assume  that  the  item  for  attorney's  fee  was  prop- 
erly taxed  therein ;  but  we  have  no  intimation  of  the 
grounds  upon  which  it  may  be  made  a  lien  upon  the 
judgment  in  this  case,  nor  do  we  know  of  any  law 
authorizing  it.  It  is  not  an  attorney's  fee  in  this  suit, 
and  the  law  does  not  appropriate  the  judgment  of  for- 
feiture to  its  payment.  The  proceeds  of  the  judgment, 
when  collected,  go  to  the  school  fund  of  the  county. 
Code,  section  3370.  The  two  judgments  are  independ- 
ent, and  the  law  for  attorneys'  liens  gives  no  right  to 
make  the  judgment  for  fees  in  the  criminal  case  a  lien 
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upon  the  judgment  of  forfeiture  in  this  case.  As  to  the 
item  for  "commission"  on  the  judgment  in  this  case, 
we  find  nothing  in  the  law  to  justify  such  a  claim.  The 
provision  of  the  law  on  which  we  think  reliance  is  placed 
by  the  county  attorney  is  a  part  of  section  11,  chapter  73, 
Acts  Twenty-first  General  Assembly,  where,  speaking 
of  the  compensation  of  the  county  attorney,  it  is  pro- 
vided: " Said  salary  to  be  paid  quarterly,  *  *  *  and, 
in  addition  thereto,  for  all  fines  collected  (and  school- 
fund  mortgages  foreclosed),  the  same  fees  as  are  now 
allowed  to  attorneys  for  suits  on  written  instruments." 
The  right  to  such  commission  is  purely  statutory,  and 
in  cases  of  forfeitures  none  is  provided.  Our  law  deals 
with  fines  and  forfeitures,  and  preserves  a  distinction, 
at  least  generally.  The  fact  that  there  may  be  as 
potent  reasons  for  the  allowance  of  an  attorney's  fee  in 
cases  of  the  collections  of  a  forfeiture  as  where  fines  are 
imposed,  does  not  authorize  us  to  ingraft  upon  the  law 
such  a  provision,  nor  to  assume  such  a  legislative 
intent  in  view  of  the  fact  that  the  legislature  has  so 
generally,  if  not  invariably,  employed  the  words  with 
different  meanings.  The  thought  is  much  strengthened 
by  the  fact  that  the  compensation  of  the  district  attorney, 
as  fixed  by  Code,  section  3775,  allowed  a  percentage  on 
all  "fines  and  forfeitures"  collected  by  him.  By  the 
act  fixing  the  compensation  of  the  county  attorney  that 
law  was  repealed,  and  the  word  *  'forfeitures"  omitted. 
We  conclude  that  the  county  attorney  is  not  entitled  to 
recover  from  the  defendant  the  items  for  attorney's  fee 
and  commission,  and  that  the  order  of  the  district 
court,  in  so  far  as  it  directed  a  recovery  thereof  on  exe- 
cution, is  erroneous. 

III.     It  is  said  that  the  defendant's  liability  is 
measured  by  the  penalty  in  the  bond,  which  is  five 

hundred  dollars,  and  hence  he  is  not  lia- 
8*  iiIbfiityrfore8:  ble  for  the  costs.     It  will  be  remembered 

that  the  costs  in  question  are  those  that 
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accrued  in  the  action  on  the  bond,  and  they  follow  the 
judgment  by  operation  of  law,  as  in  an  action  on  a  note 
or  other  obligation,  where  the  extent  of  liability  is 
fixed. 

IV.  It  is  lastly  urged  that  there  is  "too  little 
respect  for   the  authority  of   the  law  regulating  the 

duties  of  governors  to  hold  that  a  district 
<mty  of  courts  judge  may  annul  his  order  on  a  motion 

filed  by  a  county  attorney."  The  law 
makes  no  distinction  between  a  district  judge  and  the 
higher  judges  of  the  state  in  this  respect.  The  execu- 
tive and  judicial  are  co-ordinate  branches  of  the  state 
government,  with  their  respective  duties  assigned. 
While  in  the  discharge  of  their  respective  duties,  the 
officers  of  these  departments  should  observe  due  con- 
sideration and  respect,  it  is  alike  their  duty  to  maintain 
that  fearlessness  and  independence  that  will  avoid  any 
undue  subserviency  or  favoritism.  It  was  the  duty  of 
the  district  court,  as  it  is  of  this,  to  apply  the  law  in  its 
letter  and  spirit  to  the  facts  as  presented  or  found,  and 
declare  its  judgment  without  fear  of  or  consideration 
for  official  rank  or  station.  This  is  not  a  proceeding 
against  the  governor  of  the  state.  The  case  is  between 
individual  citizens,  involving  their  personal  pecuniary 
rights,  and  a  question  of  how  those  rights  are  affected 
by  the  official  acts  of  the  governor.  No  objection  was 
made  to  this  proceeding  upon  motion  below,  and  it  can 
not  be  questioned  here. 

The  order  of  the  district  court  should  be  so  modi- 
fied as  to  conform  to  this  opinion.  The  costs  of  this 
appeal  will  be  paid  by  appellee.  With  the  modifi- 
cation suggested  the  judgment  will  be  affirmed. 
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The  State  op  Iowa,  Appellant,  v.   Des  Moines  & 
Kansas  City  Railway  Company,  Appellee. 

Railroads:  duty  to  maintain  stations:  order  op  commissioners: 
irrelevant  INQUIRY.  The  distance  between  the  points  at  which  the 
defendant' 8  road  crossed  two  other  railroads  was  about  fourteen 
-miles,  and  about  midway  between  these  points  the  defendant  had 
for  some  years  maintained  a  station  called  L.  Afterwards  it  aban- 
doned this  station  and  established  two  others  in  lieu  thereof,  in  such 
way  as  to  divide  the  fourteen  miles  into  three  nearly  equal  parts. 
The  evidence  showed  that  the  two  stations  would  tend  to  increase 
the  traffic  of  the  defendant,  and  that  they  would  accommodate  the 
patrons  of  the  road  between  the  points  of  intersection  better  than  one 
station  at  L.  Held,  that  an  order  of  the  railroad  commissionersT"' 
made  upon  complaint  of  residents  at  L.,  requiring  the  defendant  to 
maintain  its  station  at  L.,  was  unreasonable  and  without  warrant, 
and  that  the  complaint  that  the  newly  established  stations  were  not 
well  maintained  was  irrelevant  to  the  inquiry  as  to  where  the  defend- 
ant's stations  should  be  located. 

Appeal  from  Polk  District  Court. — Hon.  C.  P.  Holmes, 

Judge. 

Friday,  February  3, 1893. 

This  is  an  action  founded  upon  an  order  of  the 
railroad  commissioners  requiring  the  defendant  to 
re-establish  and  maintain  a  station  on  its  line  of  rail- 
road at  a  place  called  "Leslie."  The  district  court f 
after  hearing  the  testimony  of  a  large  number  of  wit- 
nesses, entered  a  decree  dismissing  the  petition.  The; 
plaintiff  appeals. — Affirmed. 

John  Y.  Stone,  Attorney  General,  and  Cole,  McVey 
&  Cheshire,  for  appellant. 

Kaufman  &  Guernsey,  for  appellee. 

Rothrock,  J. — I.    The  defendant  is  the  owner  of 
a  railroad  which  it  operates  from  Des  Moines,  Iowa,  to 
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Cainsville,  in  the  state  of  Missouri.  It  passes  through 
Osceola,  the  county  seat  of  Clarke  county,  where  it 
crosses  the  main  line  of  the  Chicago,  Burlington  & 
Quincy  Eailroad.  About  fourteen  miles  south  of 
Osceola,  it  crossed  the  Keokuk  &  Western  railroad,  at 
a  station  called  "Van  Wert."  The  Keokuk  &  West- 
ern road  runs  from  Keokuk  to  Van  Wert,  where  it 
connects  with  the  Humeston  &  Shenandoah  Eailroad, 
which  runs  west  to  Shenandoah.  The  defendant's 
road  was  constructed  to  the  points  named  in  1882,  and 
at  that  time  a  station  named  i 'Leslie"  was  located  at  a 
point  about  midway  between  Osceola  and  Van  Wert^ 
The  defendant's  railroad  is  what  is  called  a  "narrow 
gauge,"  and  the  evidence  shows  that,  some  time  after] 
it  was  constructed,  it  fell  into  the  hands  of  a  receiver,! 
and  was  sold  to  the  defendant  in  March,  1888.  Soon> 
thereafter  the  managing  officers  of  the  defendant 
decided  to  divide  up  the  territory  between  Osceola  and 
Van  Wert  by  putting  in  two  stations  instead  of  one. 
The  plan  was  to  make  the  stations  about  equidistant. 
To  accomplish  this  purpose,  it  was  necessary  to  aban- 
don or  remove  the  station  called  "Leslie."  A  station 
called  "Phillipsburg"  was  established  at  a  point  five 
miles  south  of  Osceola,  and  another  station  called 
"Green  Bay"  was  established  five  miles  south  of  Phil- 
lipsburg; so  that  the  distances  between  stations  on 
that  part  of  the  line  were  approximately  five  miles. 
The  residents  in  and  about  Leslie  made  complainfof  ] 
this  change  in  the  stations,  and  petitioned  the  railroad 
commissioners  to  make  an  order  that  the  station  at 
Leslie  be  re-established  as  it  was  before  the  change  was 
made.  An  investigation  was  made  by  the  commis- 
sioners, and  a  majority  of  them  made  the  order  upon 
which  this  action  is  founded. 

A  very  large  number  of  witnesses  were  examined 
upon  the  trial  in  the  district  court.  It  is  not  our  pur- 
pose to  attempt  to  set  out  their   testimony  in  this 
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opinion.    A  careful  examination  of  it  has  led  us  to  the"! 
conclusion  that  the  district  court  rightly  determined  ) 
that  the  order  was  not  reasonable  and  proper.     As  wej 
view  the  evidence,  the  wants  of  the  people  residing  inN 
the  territory  between  Osceola    and  Van  Wert,    and 
within  convenient  distance  of  the  defendant's  road,  are 
as  well  or  better  accommodated  with  railroad  facilities    , 
than  they  would  be  with  one  station  located  at  Leslie. 
Counsel  for  the  appellant  do  not  really  dispute  this 
proposition.     We  find  the  following  language  in  their 
argument:     "If  the  defendant  road  has  established  by 
the  evidence  that  it  has  maintained  two  stations,  one  at 
Green  Bay  and  one  at  Phillipsburg,  as  they  maintained 
previous  to  January  1,  1889,  the  station  at  Leslie,  then 
we  admit  that  two  stations  thus  maintained  would 
probable  accommodate  the  public  along  the  line  of  the 
defendant's  railway  between  Osceola  and  VanWert  at 
least  equal  to  the  one  station  at  Leslie;    but  we  shall" 
show  from  the  record  that  the  stations  at  Green  Bay 
and  at  Phillipsburg  are  mere  sidings,  and  have  never 
been  maintained  in  any    proper  sense  as  stations."  i 
There  is  no  doubt  that  there  is  a  large  preponderance 
of  the  evidence  to  the  effect  that  more  of  the  patrons  of 
the  road  can  be  accommodated  with  two  stations  than 
with  one.     Indeed,  it  appears  to  us  that  this  is  a  fact 
which  does  not  require  the  testimony  of  witnesses  to 
establish.     It  is  a  self-evident  fact.     There  might  be  a 
case  where,  owing  to  the  topography  of  the  country, 
and  the  condition   of  roads  and  approaches  to   the 
stations,  the  questions  would  be  debatable;  but  there 
is  no  such  condition  of  things  in  this  case. 

It  appears  from  the  above  extract  from  the  argu- 
ment of  the  appellant  that  the  complaint  is  not  so  much 
that  the  station  house  was  removed  from  Leslie,  and 
the  station  abandoned,  as  that  the  stations  at  G^een 
Bay  and  at  Phillipsburg  are  not  properly  maintained. 
It  will  be  time  enough  to  determine  that  question  when 
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a  formal  complaint  is  made  to  compel  better  facilities 
at  those  stations.  It  is  true  that  the  stations  on  the 
line  of  this  road  are  not  maintained  as  they  are  on  other 
lines  in  this  state.  It  is  a  narrow  gauge  road,  and  the 
evidence  shows  that  since  1889  it  has  been  operated  at  a 
loss  of  one  hundred  dollars  a  day  of  actual  outlay, 
without  expending  anything  for  maintaining  the  prop- 
erty. There  is  nothing  in  the  case  which  tends  to  show 
that  the  managers  of  the  road  had  any  intention  to 
deprive  any  one  of  proper  facilities  for  transacting 
business  with  the  company.  The  income  of  the  road 
did  not  warrant  the  maintenance  of  expensive  stations, 
but  demanded  the  strictest  economy.  It  was  thought 
by  the  management  that,  by  establishing  two  stations 
at  points  nearer  the  junction  of  the  other  roads  named, 
the  defendant  would  be  able  to  control  more  traffic,  by 
being  nearer  to  the  inhabitants  residing  in  the  vicinity 
of  Osceola  and  Van  Wert.  It  appeal's  to  us  that  the 
owners  of  the  road  should  not  be  interfered  with  in  the 
management  of  their  property,  including  the  location 
of  their  stations,  where,  as  in  this  case,  there  is  no  com- 
petent evidence  that  any  patron  of  the  road  has  been 
deprived  of  reasonable  facilities  for  transacting  business 
with  the  defendant. 

II.  Counsel  have  presented  and  discussed  the 
question  whether,  under  the  statute,  the  railroad  com- 
missioners have  the  power  to  order  a  station  estab- 
lished at  any  point  except  at  the  junction  of  lines  of 
road.  We  do  not  determine  that  question,  because  it 
is  not  necessary  to  do  so  in  this  cage. 

The  decree  of  the  district  court  is  affiemed. 
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Joseph  Manning,   Appellee,  v.  Joseph  Bonabd, 
Appellant,  et  al. 

Tax  Sale:  purchase  op  certificate  by  owner  op  land:  efpect  oir 
prior  mortgage:  notice.  The  owner  of  land  sold  for  taxes  can  not> 
by  taking  an  assignment  to  himself  of  the  certificate  of  sale,  and  pro- 
curing a  treasurer's  deed  thereunder,  obtain  a  title  superior  to  the 
lien  of  a  mortgage  executed  by  a  former  owner  prior  to  said  sale,  but 
as  to  such  mortgagee,  he  will  be  regarded  as  a  mere  redemptioner  of 
the  land  by  virtue  of  his  former  title,  and  his  tax  deed  will  be  treated 
as  a  nullity;  and  a  subsequent  purchaser  from  him,  being  charged  by 
the  records  of  the  county  with  notice  of  the  facts,  will  likewise  hold 
the  land  subject  to  the  lien  of  such  mortgage. 

Appeal  from  Lyon  District  Court. — Hon.  George  W. 
Wakefield,  Judge, 

Friday,  February  3, 1893. 

Action  in  equity  to  recover  the  amount  due  upon 
certain  promissory  notes,  and  to  foreclose  a  real  estate 
mortgage  given  to  secure  their  payment.  There  was  a 
hearing  upon  the  merits,  and  a  decree  in  favor  of  the 
plaintiff.  The  defendant,  Joseph  Bonard,  appealed. — 
Affirmed. 

E.  C.  Roach,  for  appellant. 

JS7.  G.  Greenleaf,  for  appellee. 

Robinson,  C.  J. — On  the  nineteenth  day  of 
January,  1885,  the  defendant,  Edward  Robinson,  made 
to  James  R.  Leach  two  promissory  notes  for  five 
hundred  dollars  each,  and  two  interest  coupons  for 
forty  dollars  each.  One  of  the  principal  notes  was  due 
on  the  nineteenth  day  of  January,  1888,  one  of  the 
coupons  was  due  one  year  later;  and  the  other  principal 
and  coupon  notes  were  due  on  the  nineteenth  day  of 
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January,  1890.  To  secure  the  payment  of  the  notes, 
Kobinson  and  his  wife  executed  to  Leach  a  mortgage 
upon  the  southwest  quarter  of  section  5,  in  township 
.98  north,  of  range  44  west,  which  was  then  owned  by 
Kobinson.  On  the  eighteenth  day  of  January,  1890, 
Leach  assigned  the  notes  and  mortgage  to  the  plaintiff, 
and  he  seeks  in  this  action  to  recover  the  amount  due 
on  the  notes,  and  to  foreclose  the  mortgage.  On  the 
seventh  day  of  December,  1885,  the  land  was  sold  by 
the  treasurer  of  Lyon  county  to  Miller  &  Thompson, 
for  the  delinquent  taxes  of  the  year  1884.  On  the 
fifteenth  day  of  December,  1888,  the  certificate  was 
assigned  to  defendant,  A.  Van  Wagener,  and  on  the 
thirteenth  day  of  March,  1889,  a  treasurer's  tax  deed  on 
the  sale  represented  by  the  certificate  was  issued  to 
him,  and  was  recorded  on  the  twenty-sixth  day  of  the 
same  month.  On  the  twenty-ninth  day  of  November, 
1889,  Van  Wagenen  and  wife  executed  to  the  defendant, 
Joseph  Bonard,  a  warranty  deed  for  the  land,  and  he 
asks  that  his  title  be  quieted  as  against  the  plaintiff's 
mortgage.  The  district  court  granted  to  the  plaintiff 
the  relief  demanded. 

The  only  question  to  be  determined  is  whether  the 
tax  deed  to  Van  Wagenen  was  valid,  as  against  the 
mortgage  held  by  the  plaintiff.  The  mortgage  provides 
that  the  mortgagor  shall  pay  all  taxes  which  had  been 
or  should  be  levied  upon  the  land.  On  the  eighteenth 
day  of  April,  1888,  Van  Wagenen  became  the  owner  of 
Robinson's  interest  in  the  land,  by  virtue  of  a  sheriff's 
deed,  issued  to  him  on  that  date.  The  sale  under 
which  it  was  issued  was  made  to  satisfy  a  decree  in 
favor  of  F.  M.  Slagle  &  Co.,  and  against  Robinson  and 
wife,  foreclosing  a  mechanic's  lien  on  the  mortgaged 
premises.  On  the  twenty-sixth  day  of  May,  1888,  a 
second  sheriff's  deed  to  the  premises  was  issued  to  Van 
Wagenen,  under  a  sale  made  to  satisfy  a  judgment 
rendered  against  Robinson  in  favor  of  one  McKugo. 
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At  the  time  these  sheriff's  deeds  were  executed,  Van 
Wagenen  owned  a  decree  foreclosing  a  mechanic's  lien 
against  Robinson  in  favor  of  Wilson,  Ely  &  Son,  ren- 
dered in  November,  1886,  which  was  a  lien  on  the  land 
in  question.  After  receiving  these  deeds,  Van  Wagenen 
executed  to  Elizabeth  McMillan  a  quitclaim  deed  for 
the  premises,  which  was  dated  on  the  eleventh  day  of 
December,  1888.  It  appears  that  this  deed  was  given 
to  the  mother  of  a  business  partner  of  Van  Wagener, 
and  that  it  was  not  recorded  until  the  twentieth  day  of 
March,  1889.  It  is  contended  by  the  appellee  that  it 
was  not  delivered  until  about  the  time  it  was  recorded, 
and  that  it  was  a  device  for  defeating  his  mortgage; 
that  Van  Wagenen  in  fact  owned  the  land,  subject  to 
incumbrances  thereon,  when  the  certificate  of  tax  sale 
was  assigned  to  him;  and,  therefore,  that  the  assign- 
ment operated  as  a  redemption  from  the  tax  sale ;  and 
that  no  title  was  conveyed  by  the  tax  deed.  Mrs. 
McMillan  testifies  that  she  first  knew  the  deed  for  the 
land  was  to  be  made  to  her  about  the  first  day  of  March, 
1889;  that  she  was  present  when  it  was  made;  and 
that  she  left  it  with  her  sqn.  It  is  shown  that  the  son 
was  owing  his  mother  about  one  thousand,  five 
hundred  dollars;  that  he  and  Van  Wagenen  together 
owned  several  tracts  of  real  estate,  including  the  one  in 
controversy,  the  title  to  which  had  been  taken  in  the 
name  of  Van  Wagenen ;  and  that  it  was  agreed  between 
them,  in  October  or  November,  1888,  that  the  land  in 
controversy  should  be  conveyed  to  the  mother,  to  pay 
the  debt  of  her  son.  It  is  shown  that  the  deed  was  not 
executed  at  that  time.  Neither  the  son,  H.  Gt. 
McMillan,  nor  Van  Wagenen  fixes  the  time  when  it  was 
delivered.  McMillan  says  it  was  not  made  for  some 
time  after  the  negotiations  for  it  were  concluded ;  that, 
after  it  was  drawn,  it  remained  in  the  office  for  some 
time  before  it  was  executed ;  that,  after  it  was  executed, 
it  was  delivered  to  him,  and  kept  for  several  weeks, 
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when  his  mother  came  to  the  office,  and  the  deed  was 
explained  to  her,  and  left  by  her  with  him;  that 
he  intended  to  take  it  to  the  recorder's  office  to  be 
recorded,  but  forgot  to  do  so  for  some  time.  He  does 
not  fix  the  time  when  his  mother  went  to  the  office  and 
first  saw  the  deed,  but  thinks  it  was  not  as  late  as  the 
first  of  March,  nor  later  than  the  first  of  February. 
Van  Wagenen  corroborates  the  testimony  of  the  mother 
to,  some  extent,  by  stating  that  it  was  his  recollection 
that,  when  she  came  to  the  office,  the  deed  had  not 
been  executed;  that  he  either  made  it  then  or  soon 
afterwards,  or  it  might  have  been  executed  before,  and 
delivered  at  that  time. 

It  is  not  necessary  to  determine  the  exact  date  of 
the  delivery.  The  evidence  satisfies  us  that  the  arrange- 
ment with  the  mother  was  not  completed,  and  the  deed 
delivered  to  her,  until  several  weeks  after  the  certificate 
of  tax  sale  was  assigned  to  Van  Wagenen,  and  that,  for 
the  purposes  of  this  action,  he  must  be  regarded  as  the 
owner  of  the  land,  or  as  holding  the  legal  title  for  him- 
self and  his  partner  at  the  time  the  assignment  to  him 
was  made.  We  are  therefore  required  to  determine  the 
effect  of  that  assignment.  The  appellee  contends  that 
it  operated  as  a  redemption  of  the  land  from  the  tax 
sale ;  while  the  appellant  insists  that  Van  Wagenen  was 
under  no  obligations  to  pay  the  taxes  for  which  the 
land  was  sold ;  that  it  was  not  his  duty  to  redeem  from 
the  sale ;  and  that  he  had  a  right  to  regard  the  interest 
he  acquired  by  virtue  of  the  assignment  of  the  certifi- 
cate as  separate  and  distinct  from  the  title  he  obtained 
through  the  sheriff's  deeds. 

Neither-  Van  Wagenen  nor  his  assignors,  Miller  & 
Thompson,  had  any  interest  in  the  land  when  it  was 
sold  for  taxes,  and  owed  no  duty  to  the  state  to  pay 
those  for  which  it  was  sold.  When  the  certificate  of 
sale  was  assigned  by  Miller  &  Thompson,  they  owned 
a  judgment  which  was  rendered  in  their  favor,  and 
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against  Robinson,  in  May,  1887,  for  one  hundred  and 
sixty  dollars  and  forty-nine  cents  and  costs ;  and  it  was 
a  part  of  the  contract  under  which  the  assignment  was 
made  that,  in  case  the  mortgage  of  the  plaintiff  was 
defeated,  the  amount  of  that  judgment  was  to  be  paid 
to  the  assignors.  Neither  the  ownership  of  that  judg- 
ment, nor  the  conditional  agreement  to  pay  it,  created 
any  liability  to. pay  taxes,  or  to  redeem  from  tax  sales. 
But  Van  Wagenen  owned  the  land  when  the  certificate 
was  transferred  to  him,  subject  to  the  mortgage  owned 
by  the  plaintiff;  and  although  he  was  under  no  per- 
sonal obligations  to  protect  that  mortgage,  nor  to 
redeem  from  the  tax  sale,  yet  he  had  no  right  to  defeat 
the  mortgage  by  procuring  title  through  the  sale.  As 
owner  of  the  land,  and  also  as  owner  of  the  decree  ren- 
dered in  favor  of  Wilson,  Ely  &  Son,  he  Ijad  a  right  to 
redeem  from  the  sale.  Rice  v.  Nelson,  27  Iowa,  151. 
In  Porter  v.  Lafferty,  33  Iowa,  254,  the  owners  of  land 
mortgaged  it  with  a  warranty  of  title,  and  afterwards 
sold  it  subject  to  the  mortgage.  It  was  held  that  their 
vendees  were  under  no  obligation  to  pay  taxes  delin- 
quent when  they  purchased,  but  that,  as  they  had 
undertaken  to  discharge  the  mortgage,  they,  in  their 
relation  to  the  title,  occupied  the  places  of  their  grantors, 
and  could  not  defeat  the  interest  of  the  mortgagee  by 
buying  in  a  tax  title  based  on  a  sale  made  fbr  such 
delinquent  taxes.  It  was  held  in  Stears  v.  Hollenbeck, 
38  Iowa,  550,  that  a  vendee  of  mortgaged  premises, 
whose  deed  was  made  subject  to  the  mortgage  and 
unpaid  taxes,  could  not  defeat  the  mortgage  by  per- 
mitting the  land  to  go  to  sale  for  such  taxes,  and  obtain- 
ing thereunder  a  tax  deed.  The  conclusion  was  based 
upon  the  theory  that  it  was  the  duty  of  the  owner  of 
land  to  pay  the  taxes  levied  upon  it.  In  Fair  v.  Brown, 
40  Iowa,  210,  it  was  held  that  the  holder  of  a  lien  on 
real  estate  can  not  defeat  the  lien  of  another  by  means 
of  a  tax  title.     It  was  said  that,  although  not  bound  to 
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pay  the  taxes,  he  had  a  right  to  do  so,  to  protect  his 
lien,  and  that  he  can  not  obtain  that  protection  by  pur- 
suing a  course  which  would  deprive  the  other  lienholder 
of  his  security,  and  leave  the  burden  of  paying  the  lien 
upon  the  debtor  after  depriving  him  of  his  property. 
The  same  doctrine  was  announced  in  Garrettson  v.  Sco- 
fieldj  44  Iowa,  35.  In  Cowdry  v.  Cuthbert,  71  Iowar 
733,  it  was  held  that  the  vendee  of  real  estate  can  not 
defeat  the  claim  of  his  vendor  for  unpaid  purchase 
money  by  purchasing  a  tax  title  based  upon  a  sale  for 
taxes  which  he  was  not  bound  to  pay,  although  he  had 
notified  his  vendor  to  pay  the  taxes  before  the  deed 
was  issued.  In  Eck  v.  Swennumson,  73  Iowa,  423,  it 
was  held  that  where  the  owner  of  a  mortgage  purchased 
the  mortgaged  land  at  tax  sale,  and  thereafter  assigned 
the  decree  of  foreclosure,  while  he  held  the  certificate 
of  tax  sale,  neither  the  owner  nor  any  one  claiming  under 
him,  could  acquire  title  under  the  certificate.  See, 
also,  Frank  v.  Arnold,  73  Iowa,  370;  Bowman  v.  Eck- 
stien,  46  Iowa,  583.  The  facts  in  Curtis  v.  Smithy  42 
Iowa,  665,  relied  upon  by  the  appellant,  were  that 
Smith  had  taken  a  quitclaim  deed  to  the  land  involved 
in  that  case,  which  had  not  been  effectual  to  convey 
title  or  interest,  and  for  that  reason  he  could  not  have 
redeemed  the  land  from  tax  sale,  and  was  not  disqual- 
ified to  obtain  the  title  thereto  by  tax  deed.  Although 
the  cases  cited  were  not  in  all  respects  alike,  yet  we 
think  each  was  governed  to  some  extent  by  a  rule  of 
general  application,  which  must  control  in  this  case. 
We  conclude  that  the  assignment  of  the  certificate  to 
Van  Wagenen  operated  as  a  redemption  from  the  tax 
sale,  and  that  the  tax  deed  was  invalid. 

When  the  appellant  purchased  the  land  the  records 
of  the  county  disclosed  facts  which  should  have  apprised 
him  of  the  defects  in  Van  Wagenen's  title  and  of  the 
plaintiff's  claims,  and  he  has  ^shown  no  ground  for 
equitable  relief.  The  decree  of  the  district  court  is 
correct,  and  is  affirmed. 
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J.  C.  Schrader,  Appellee,  v.  Mrs.  David  Hooter, 

Appellant. 

1.  Jurisdiction:  waiver.  Where  a  court  has  jurisdiction  of  the 
subject-matter  of  an  action,  and  no  objection  to  the  jurisdiction  of 
the  defendant  is  made  until  after  the  cause  has  once  been  tried, 
appealed  to  this  court,  and  remanded  for  a  new  trial,  it  is  then  too 
late  for  the  defendant  to  raise  the  objection  that  the  court  has  no 
jurisdiction  of  her  person,  on  the  ground  that  she  resides  beyond  the 
territorial  jurisdiction  of  the  court. 

2.  Physicians:  action  for  consultation  fee:  instruction.  In  an 
action  by  a  physician  to  recover  of  a  patient  his  fees  for  consultation 
with  her  regular  physician,  the  court  instructed  the  jury  that  the 
defendant  was  liable  if  her  regular  physician  called  the  plaintiff  in 
consultation,  just  as  she  would  be  if  she  had  called  him  herself. 
Held,  that  the  only  allegation  in  the  petition  as  to  the  calling  of  the 
plaintiff  being  that  the  services  were  rendered  at  the  defendant's 
request,  and  there  being  no  evidence  that  he  rendered  any  services,  or 
at  anybody's  request,  except  as  it  might  be  inferred  from  his  visiting 
the  defendant  in  company  with  her  regular  physician,  the  instruction 
was  erroneous. 

3.  New  Trial :  verdict  against  evidence.  Where  the  plaintiff  was 
entitled  to  recover,  if  anything,  a  much  larger  sum  than  three  dollars 
and  a  half,  a  verdict  for  that  sum  was  properly  set  aside  upon  his 
motion,  and  a  new  trial  granted. 

Appeal  from  Superior  Court  of  Council  Bluffs. — J.  E.  F. 
McGee,  Judge. 

Saturday,  February  4, 1893. 

Action  on  account  to  recover  one  hundred  dollars 
for  medical  services.  Answer  denying  generally.  Trial 
and  verdict  and  judgment  for  the  defendant,  from 
which  the  plaintiff  appealed.  Upon  the  appeal  the 
case  was  reversed  and  remanded.  See  80  Iowa,  245. 
After  procedendo  was  filed,  the  defendant  withdrew  her 
answer,  and  filed  a  motion  to  dismiss,  for  the  reason 
that  the  court  had  no  jurisdiction.    This  motion  being 
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overruled,  the  defendant  refiled  her  answer,  and  an 
amendment  alleging  want  of  jurisdiction,  and  offering 
to  pay  costs  up  to  the  filing  of  the  amendment  to  the 
answer.  The  case  was  again  tried  to  a  jury,  and  a 
verdict  for  the  plaintiff  for  three  dollars  and  fifty  cents, 
which,  on  the  plaintiff's  motion,  was  set  aside,  and  a 
new  trial  granted.     The  defendant  appeals. — Reversed. 

Fremont  Benjamin,  for  appellant.' 

Flickinger  Bros.,  for  appellee. 

Given,  J. — I.     We  first  consider  the  question  of 
jurisdiction.     The  grounds  of  the  defendant's  motion 
i.  jurisdiction:    an(*  answer  to  the  jurisdiction  is  that  the 
waiver.  superior  court  had  no  jurisdiction  of  the 

defendant  or  of  the  subject-matter.  It  is  alleged,  as 
reason  why  thatcourt  had  no  jurisdiction  of  the  defend- 
ant, that  she  resided  east  of  the  west  line  of  range  40, 
in  that  part  of  Pottawattamie  county  within  the  juris- 
diction of  the  district  court  held  at  Avoca.  No  reason 
is  alleged,  nor  is  it  claimed,  that  the  superior  court  did 
not  have  jurisdiction  in  actions  on  account  for  one 
hundred  dollars.  The  contention  is  exclusively  as  to 
jurisdiction  of  the  person.  The  defendant  submitted 
to  the  jurisdiction  without  questioning  it  until  the  case 
was  remanded  for  retrial.  It  has  been  uniformly  held 
that,  when  the  court  has  no  jurisdiction  of  the  subject- 
matter,  jurisdiction  can  not  be  conferred  by  consent. 
Dicks  v.  Hatch,  10  Iowa,  380;  Walker  v.  Kynett,  32 
Iowa,  524;  Rogers  v.  Loop,  51  Iowa,  41;  McMeans  v. 
Cameron,  51  Iowa,  691;  Cerro  Gordo  County  v. 
Wright  Cotmty,  59  Iowa,  485;  Hynds  v.  Fay,  70 
Iowa,  433.  It  is  also  held  that,  where  the  court  has 
jurisdiction  of  the  subject-matter,  it  may  acquire  juris- 
diction of  the  parties  by  consent.  Davidson  v.  Wheeler, 
Morris  (Iowa),  238;  O'Hagen  v.  O'Ragen,  14  Iowa, 
264;   Groves  v.  Richmond,  56  Iowa,  69.     The  superior 
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court  having  jurisdiction  of  the  subject-matter,  the 
defendant,  having  submitted  herself  to  the  jurisdiction 
of  the  court,  can  not  be  heard  to  thereafter  deny  that 
the  court  had  jurisdiction  as  to  her.  Iowa  N.  C.  Hail- 
road  Co.  v.  Bitter,  36  Iowa,  568;  Danforth  v.  Thomp- 
son, 34  Io,wa,  243;  Drake  v.  Achison,  4  Gr.  Greene,  297. 

II.  The  defendant    complains    of    the    following 
instruction  given  by  the  court: 

"2.  If,   under  the   evidence,   you  find  that    Dr. 
Darnell,  who,  as  shown  by  the  evidence,  was  in  attend- 
ance upon  defendant,  while  in  attendance 
'  action  for  '      upon  said  defendant,  and  having:  her  case 

*      consultation        .  7  &  ^«sro 

uon.instruc"  m  eharSe'  called  upon  the  plaintiff  in  this 
case  for  consultation  as  to  said  defendant, 
and  that  the  plaintiff,  at  the  request  of  the  said  attend- 
ing physician,  did  visit  said  defendant,  then  you  are 
instructed  that  said  defendant  would  be  liable  to  pay  to 
said  plaintiff  the  reasonable  value  of  plaintiff's  services 
rendered  under  such  cause,  just  as  though  she  had 
called  plaintiff  herself.' ' 

Whether  this  instruction  correctly  states  the  law  or 
not  we  do  not  determine.  There  is  nothing  in  the 
pleadings  or  proofs  to  warrant  the  giving  of  this 
instruction.  The  allegation  of  the  plaintiff's  petition  is 
"that  defendant  is  indebted  to  him  on  account  for  med- 
ical services  at  her  request  rendered."  There  is 
neither  allegation  nor  proof  that  the  plaintiff  rendered 
services  at  the  request  of  any  other  person,  except  as  it 
may  be  inferred  from  the  fact  of  his  visiting  the 
defendant  in  company  with  her  attending  physician. 
There  is  no  evidence  that  he  rendered  services,  except 
as  it  may  be  inferred  from  the  visit.  The  defendant 
and  two  other  witnesses  are  all  that  were  called.  The 
other  two  were  as  to  the  value  of  the  services.  She 
says  that,  on  the  day  before  the  visit,  Dr.  Darnell  and 
her  husband  were  talking  about  getting  another  physi- 
cian.   Her  husband  wanted  another  doctor,  so  that  he 
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might  be  satisfied  that  Dr.  Dtarnell  was  doing  all  that 
he  could,  and  Dr.  Darnell  said  he  would  like  to  have 
another  physician  to  show,  her  husband  that  he  was 
doing  what  was  right.  That  she  said  "there  was  no 
need  of  it,  for  I  thought  he  was  doing  all  that  was 
required.  *  *  *  I  never  sent  for  Dr.  Schrader. 
*  *  *  I  didn't  know  Dr.  Schrader  was  coming  until 
he  came  into  the  house."  It  certainly  does  not  appear 
from  this  testimony  that  the  plaintiff  rendered  services 
at  the  request  of  the  defendant. 

The  defendant  is  the  only  witness  called  to  prove 
the  services.  She  testifies  as  follows:  "Dr.  Schrader 
said,  'Good  morning/  and  wanted  to  know  how  I  felt, 
and  if  I  was  sick,  and  that  is  all  I  remember.  He  did 
not  say  he  came  to  see  me.  He  did  not  ask  me  about 
my  disease.  He  told  me  I  was  sick,  and  felt  pretty 
bad."  On  cross-examination  she  stated:  "Dr.  Schrader 
did  not  prescribe  any  medicine  for  me ;  did  not  tell  me 
how  I  should  do,  or  how  I  should  be  cared  for.  He 
did  not  do  anything  that  led  me  to  believe  that  he  was 
performing  services  for  me.  He  simply  said,  'Good 
morning/  and  asked  how  I  felt,  just  as  any  other  per- 
son might.  He  made  no  claim  for  pay."  It  seems  to 
us  that  the  plaintiff  failed  to  show  that  he  rendered 
services  as  claimed.  Our  opinion  lis  that,  in  view  of 
the  state  of  the  pleadings  and  proofs,  the  court  erred  in 
giving  the  second  instruction. 

III.  The  defendant  assigns  as  error  the  sustaining 
of  the  plaintiff's  motion  for  a  new  trial.  The  verdict 
s.  nbw  trial:  was  f°r  three  dollars  and  fifty  cents, 
against  evi-  There  was  no  evidence  whatever  to  sustain 
denoe-  such    a    verdict.      If    the    plaintiff    was 

entitled  to  recover  at  all,  he  was  clearly  entitled  to 
recover  a  much  larger  sum.  There  was  no  error  in 
sustaining  the  motion.  For  the  error  in  giving  the 
second  instruction,  the  case  must  be  reversed. 
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Iowa  Eclectic  Medical  College  Association,  Appel-  jifl  g^ 

,   V.    J.    C.  SCHRADER  et  (ll,  BOA 

Medical  Examiners,  Appellees 


lant,  v.  J.  C.  Schrader  et  al.,  Board  op  Ini  m 


1.  Board  of  Medical  Examiners:  powers:  certificates  to 
practice.  Under  the  provisions  of  section  1  of  chapter  104  of  Acts 
of  the  Twenty-First  General  Assembly  the  board  of  medical 
examiners  of  this  state  have  power,  npon  proper  investigation,  to 
determine  the  identity  of  applicants  for  certificates  to  practice 
medicine,  the  genuineness  of  their  diplomas,  and  whether  such 
diplomas  were  issued  by  a  medical  school  legally  organized  and  in 
good  standing. 

2.  :  :  .  Where  a  medical  school  has  been  deter- 
mined by  the  board  of  medical  examiners  to  be  a  school  in  good 
standing,  within  the  meaning  of  the  statute  above  cited,  said  board 
can  not  thereafter,  upon  charges  being  preferred  against  said 
school,  without  investigation  declare  said  school  not  to  be  in  good 
standing,  and  refuse  certificates  to  those  holding  its  diplomas. 
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3.  :  : :  standing  op  medical  school.  The  require- 
ments necessary  to  constitute  a  medical  school  as  one  in  good  stand- 
ing may  be  fixed  by  the  board  of  medical  examiners,  and  when  such 
a  school  has  been  determined  by  said  board,  upon  full  investigation, 
not  to  be  in  good  standing  because  of  its  failure  to  meet  said  require- 
ments, its  decision  is  final. 

4.  :  :  :  constitutional  law.    The  above  statutes 

are  not  unconstitutional  as  not  being  uniform  in  their  operation,  nor 
as  granting  to  a  class  of  citizens  privileges  not  equally  enjoyed  by 
all,  nor  as  the  creation  of  a  corporation  by  special  laws. 

Appeal  from  Polk  District  Court. — Hon.  C.  P.  Holmes, 

Judge. 

Tuesday,  May  9,  1893. 

Action  by  writ  of  certiorari  to  inquire  into  the 
legality  of  certain  action  of  the  defendant  board  with 
respect  to  the  plaintiff  college.  Judgment  was  entered 
in  the  district  court  dismissing  the  petition,  from 
which  judgment  the  plaintiff  appeals. — Affirmed. 

C.  C.  &  C.  L.  Nourse,  for  appellant. 

John  Y.  Stone,  Attorney  General,  and  Thos.  A. 
Cheshire,  for  appellee. 

Given,  J. — I.    The  inquiry  in  this  kind  of  pro- 
ceeding is  whether  the  defendant  has  "exceeded  his 
i  board  of         proper  jurisdiction,  oris  otherwise  acting 
Miners:       illegally."     Code,    section    3216.     When 
JerTmcates       the    defendant    has  jurisdiction,   and   is 
to  practice.      gjven  a  discretion,  the  courts  can  not,  on 
certiorari,  inquire  into  the  correctness  of  its  decisions 
upon  matters  of  fact,  nor  review  the  exercise  of  the 
discretion  given.     Hildreth  v.  Crawford,  65  Iowa,  339; 
Darling  v.  Boesch,  67  Iowa,  702;  Smith  v.  Board,  30 
Iowa,   531;   Tiedt   v.   Carstensen,  61   Iowa,  334.     Our 
inquiry  is  exclusively  as  to  jurisdiction  and  legality  of 
action,  and  if  jurisdiction  existed,  and  the  action  was 
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legal,  we  must  affirm,  even  though  the  motive  was 
wrongful.  Polk  County  v.  City  ofDes  Moines,  70  Iowa, 
351. 

To  understand  the  acts  complained  of  and  the 
complaints  made,  it  is  necessary  to  notice  the  following 
facts:  At,  and  for  some  time  prior  to,  and  ever  since, 
the  action  complained  of,  the  plaintiff  was  a  legally 
incorporated  and  organized  medical  college,  carried  on 
for  the  purpose  of  giving  instruction  in  medicine  and 
surgery,  and  to  confer  degrees  upon  and  issue  diplomas 
to  its  graduates.  The  defendants,  Schrader  et  al., 
constituted  the  board  of  medical  examiners  of  the 
state,  as  provided  in  section  1,  of  chapter  104,  of  Acte 
of  the  Twenty-First  General  Assembly.  It  is  required 
by  our  statute  that  every  person  practicing  medicine, 
surgery,  or  obstetrics  within  this  state  shall  first  pro- 
cure a  certificate  from  the  board  of  medical  examiners 
of  his  right  to  do  so.  The  said  section  1  after  provid- 
ing that  graduates  in  medicine  desiring  such  certificates 
shall  present  his  or  her  diploma  to  the  state  board  of 
examiners  for  verification  as  to  its  genuineness,  pro- 
vides as  follows:  "If  the  diploma  is  found  genuine, 
and  is  issued  by  a  medical  school  legally  organized 
and  in  good  standing,  of  which  the  state  board  of 
examiners  shall  determine,  and  if  the  person  present- 
ing and  claiming  such  diploma  be  the  person  to  whom 
the  same  was  originally  granted,  then  the  state  board 
of  examiners  shall  issue  its  certificate  to  that  effect, 
signed  by  not  less  than  five  physicians  thereof,  repre- 
senting one  or  more  physicians  of  the  schools  on  the 
board,  and  such  certificate  shall  be  conclusive  as  to 
the  right  of  the  lawful  holder  to  practice  medicine, 
surgery,  and  obstetrics  within  this  state.' '  At  a  meet- 
ing of  the  defendant  board,  May  30,  1888,  "it  was 
moved  that  the  Iowa  Eclectic  Medical  College,  located 
at  Des  Moines,  be  recognized  as  in  good  standing.' J 
This  motion  was  adopted  by  a  vote  of  five  ayes  to  two 
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nays,  and  thereupon  and  thereafter  certificates  were 
issued  to  graduates  of  said  college.  On  March  22, 
1890,  C.  P.  Evans,  a  graduate  of  said  college  in  the 
class  of  1889-90,  exhibited  his  diploma  to  the  secretary 
of  the  defendant  board,  which  was  then  verified  as  to 
its  genuineness,  and  returned  to  the  applicant  with  a 
blank  for  making  application  for  a  certificate  when  he 
desired  to  do  so.  His  application  was  not  received 
until  May  21,  1890,  and  no  other  application  from  the 
plaintiff's  graduates  was  before  the  defendant  board 
during  that  time.  The  defendant  board,  at  its  organi- 
zation, adopted  a  schedule  of  minimum  requirements 
as  to  qualifications  of  students  on  entering  college, 
branches  to  be  taught,  how  to  be  taught,  length  of 
course  and  attendance,  facilities  for  teaching,  and  that 
"the  aggregate  graduates  of  a  college  shall  not  exceed 
forty-five  per  cent,  of  its  aggregate  matriculates  during 
the  period  of  five  years  ending  with  any  session  subse- 
quent to  sessions  of  1885-86."  At  the  regular  meeting 
of  the  board,  May  7,  1890,  and  when  the  board  was 
about  to  adjourn  until  the  regular  meeting  in  Novem- 
ber, written  charges  were  received  from  Thomas  A. 
Brazill  against  the  plaintiff  college,  charging  that  it 
was  conducted  and  operated  in  violation  of  the  laws  of 
the  state,  and  specifying  certain  particulars.  The 
specifications  show  a  disregard  of  the  requirements  in 
every  respect,  except  as  to  the  per  cent,  of  graduates. 
On  receipt  of  these  charges  it  was  moved  and  carried 
that  they  be  placed  on  file,  and  a  copy  be  furnished  to 
the  plaintiff,  with  notice  to  appear  at  the  next  meeting 
of  the  board  and  answer  the  charges.  Dr.  Clark 
offered  the  following  resolution,  which  was  carried: 
"Resolved,  that  this  board  will  not  issue  certificates  to 
graduates  of  the  Iowa  Eclectic  Medical  College  at  Des 
Moines,  for  the  session  of  1889-90,  until  the  standing 
of  said  college  shall  have  been  determined."  Follow- 
ing this  action  the  board  adjourned  until  the  November 
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meeting.  At  the  regular  November  meeting  the  follow- 
ing proceedings  were  had.  Thomas  A.  Brazil],  the 
complainant,  and  Dr.  John  Cooper,  dean  of  the  plain- 
tiff college,  being  present,  were  each  sworn  and 
examined.  At  the  conclusion  of  the  evidence  the 
following  was  adopted,  by  unanimous  vote:   "Resolved, 

■  that  in  the  opinion  of  this  board  the  charges  against 
the  Iowa  Eclectic  Medical  College,  preferred  by  Mr. 
Brazill,  are  not  fully  sustained,  no  witness  for  the 
prosecution  other  than  himself  having  testified ;  but  on 
the  testimony  of  the  dean  of  the  faculty  of  the  college 
aforesaid,  to  wit,  Dr.  John  Cooper,  himself,  we  find 
sufficient  corroborative  evidence  to  satisfy  us  that  the 
teaching  in  said  college  is  not  up  to  our  minimum 
requirements,  and,  therefore,  we  feel  constrained  to 
withhold  certificates  from  the  graduates  of  said  college. 
On  motion,  the  secretary  was  authorized  to  withhold 
all  applications  from  colleges  not  now  authorized  by 
this  board  until  next  meeting  of  the  board.  The 
secretary  called  attention  to  the  application  of  Charles 

•  P.  Evans,  a  graduate  of  the  said  Iowa  Medical  College, 
on  file  in  the  office  of  the  secretary  since  May  12, 
1890."  The  record  of  this  date  (November  20,  1890) 
shows  the  following  relative  thereto:  " Charles  P^ 
Evans,  a  graduate  of  the  Iowa  Eclectic  Medical  College 
for  the  season  of  1889-90,  applied  for  a  certificate  to 
practice  medicine  in  the  state  of  Iowa.  It  was  moved 
and  seconded  that  the  application  be  rejected,  on  the 
ground  that  he  fails  to  furnish  satisfactory  evidence  of 
having  graduated  from  a  college  recognized  by  this 
board  as  in  good  standing." 

The  appellant's  contentions  are  that  said  action  of 
the  defendant  board  is  illegal  because  not  authorized 
by  the  statute,  and,  if  authorized,  is  illegal  because 
a  statute  so  authorizing  is  in  violation  of  the  consti- 
tution. There  is  a  diversity  of  opinion  as  to  the  neces- 
sity for  such  statutes,  but  with  that  we  have  nothing  to 
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do.  Our  inquiry  is  whether  the  statute  authorized  the 
action  had,  and,  if  so,  whether  that  authority  is 
in  contravention  of  the  constitution.  In  pursuing 
these  inquiries  we  must  have  in  mind  the  purpose  of 
these  statutes,  which  evidently  is  the  protection  of  the 
public  against  incompetent  persons  practicing  medicine, 
surgery,  or  obstetrics,  by  restraining  the  practice  to 
those  sufficiently  learned  in  that  profession.  As  a 
means  of  determining  who  are  thus  learned,  the  board 
of  medical  examiners  was  created,  with  authority,  sub- 
ject to  certain  'restrictions,  to  determine  who  are  enti- 
tled to  certificates  authorizing  them  to  practice 
medicine.  This  they  determine  upon  examination  of 
the  applicant,  or  upon  his  diploma,  "issued  by  a 
medical  school  legally  organized  and  in  good  stand- 
ing/'  A  genuine  diploma  from  such  a  school  is  made 
sufficient  evidence  of  learning  to  entitle  the  holder  to  a 
certificate.  It  must  be  ascertained,  however,  that  the 
diploma  is  genuine,  that  it  is  to  the  person  presenting 
it,  and  that  it  was  issued  by  a  medical  school  legally 
organized  and  in  good  standing.  The  statute,  section 
1  of  chapter  104  of  Acts  of  the  Twenty-First  General 
Assembly,  expressly  authorizesjthe  state  board  of  exam- 
iners to  determine  these  matters.  That  board  may 
determine  not  only  the  identity  of  the  applicant,  the 
genuineness  of  the  diploma,  but  also  whether  it  was 
issued  by  a  medical  school  legally  organized  and  in 
good  standing.  To  the  end  that  such  determinations 
may  be  intelligibly  and  properly  made,  section  2 
authorizes  any  member  of  the  board  "to  administer 
oaths  and  take  testimony  in  all  matters  relating  to 
their  duties  as  examiners  aforesaid. "  The  statute  con- 
tains no  other  provision  as  to  how  these  matters  shall 
be  inquired  into  and  determined ;  but  as  said  in  Wood 
v.  Farmer,  69  Iowa,  537,  "It  is  a  familiar  rule  of  law 
that  authority  to  do  an  act  implies  authority  to  do  all 
other  acts  necessary  to  be  done  in  executing  the  power 
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conferred.  The  law  will  always  presume  the  existence 
of  authority  to  do  acts  incidental  and  necessary  to  the 
discharge  of  lawful  power.' '  We  think  it  clear  that 
the  defendant  board  did  have  power,  by  proper  inves- 
tigation, to  determine  the  identity  of  applicants,  the 
genuineness  of  their  diplomas,  and  whether  such 
diplomas  were  issued  by  a  medical  school  legally 
organized  and  in  good  standing. 

II.    The  first  action  complained  of  is  that  of  May 
7, 1890,  upon  the  charges  being  filed,  resolving  that  the 

a  . .        board    would    not    issue    certificates    to 

— •  graduates  of  the  plaintiff  college  of  the 

class  of  1889-90  until  the  standing  of  the  college  had 
been  determined.  This  action  was  unauthorized, 
unjust  and  arbitrary.  It  was  taken  without  investi- 
gation, and  without  other  cause  or  information  than 
the  filing  of  charges  by  a  stranger,  who  did  not  even 
present  them  in  person,  but  by  messenger.  It  was 
taken  when  no  application  for  a  certificate  was  pend- 
ing, Evans  not  having  presented  his  until  May  21. 
It  was  in  the  face  of  their  former  action  determining 
the  plaintiff  college  in  good  standing,  upon  the  faith  of 
which  the  course  of  instruction  was  continued,  and 
students  encouraged  to  attend.  It  deprived  the  grad- 
uates of  the  class  of  1889-90  of  receiving  certificates, 
without  investigation,  and,  by  adjourning  until  Novem- 
ber, left  the  college  and  its  graduates  without  even  the 
hope  of  investigation  or  relief  until  that  time.  The 
future  of  the  college  depended  upon  whether  the 
defendant  board  would  continue  to  recognize  it  as  in 
good  standing,  for  without  such  recognition  it  must 
close  its  doors.  It  was  known  that  its  next  term 
commenced  in  October,  and  that  this  action  must  tend 
to  lessen  its  patronage;  yet  the  adjournment  was  until 
November,  without  providing  for  an  earlier  meeting, 
as  the  statute  authorizes,  and  as  a  due  regard  for  the 
rights  of  the  plaintiff  college  and  its  graduates  would 
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have  suggested.  There  is  surely  much  in  this  action 
of  the  defendant  board  to  warrant  the  criticism  that  is 
made  upon  it  by  plaintiff's  counsel.  It  was  illegal 
because  it  reversed  the  former  action  of  the  board 
without  any  investigation  and  without  sufficient  cause. 
The  constitutionality  of  the  statute  might  well  be 
questioned  if  it  authorized  the  board  to  determine, 
without  investigation,  that  a  particular  medical  school 
was  not  in  good  standing,  and  especially  so  when  that 
school  had  been  previously  determined  to  be  in  good 
standing.  We  do  not  say  that  the  board  is  concluded, 
by  having  once  determined  that  a  school  is  in  good 
standing,  from  thereafter  determining  differently,  but 
only  that  it  has  not  power  to  do  so  arbitrarily  and 
without  investigation.  We  do  not  say  that  such 
inquiries  must  be  attended  with  the  formality  of  a  trial 
in  court,  but  the  determination  must  be  based  upon 
inquiry  and  facts,  and  not  upon  the  mere  arbitrary 
will  of  the  board. 

III.     The    remaining    complaint    is    against    the 
action  taken  upon  the  investigation  had  November  21, 

8  . . .  1890.     The  complaint  is  not  against  the 

S£did<£ig  °r      manner  of  the  investigation,  but  against 
school.  ^e  vemn  as  shown  in   the  resolutions 

copied  above.  The  finding  was  "that  the  teaching  in 
said  college  is  not  up  to  our  minimum  requirements." 
The  board  having  authority  to  determine  the  standing 
of  colleges,  it  was  certainly  proper  that  they  should 
advise  them  in  advance  what  would  be  required  of 
them.  The  requirements  prescribed,  save  the  one 
quoted  above,  look  to  the  thoroughness  of  the  edu- 
cation to  be  given,  and  are  in  harmony  with  the  purpose 
of  the  statute.  The  standing  of  a  college,  as  contem- 
plated in  this  statute,  is  rather  what  the  college  is,  in 
respect  to  the  thoroughness  of  its  course,  than  what  it 
may  be  reputed  to  be.  The  board  was  fully  authorized 
to  determine,  upon  proper  investigation,  that  a  college 
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was  not  in  good  standing  that  did  not  meet  the  mini- 
tnum  requirements  as  to  extent  and  thoroughness  of 
its  course. 

The  legality  of  the  requirements  as  to  the  per  cent, 
that  may  graduate  is  not  involved  in  this  case,  but,  as 
it  has  been  discussed,  we  may  say  that  it  is  certainly 
questionable.  While  the  graduation  of  an  unusual  per 
cent,  may  be  ground  for  closer  scrutiny,  it  may  well  be 
questioned  whether  the  defendant  board  may  arbitrarily 
say  that  but  forty-five  per  cent,  shall  be  permitted  to 
graduate. 

The  standing  of  the  plain  tiff  college  was  a  matter 
within  the  jurisdiction  of  the  defendant  board  to  deter- 
mine, and  on  November  21,  1890,  after  a  full  and  fair 
examination,  it  determined  that  said  college  was  not  in 
good  standing  because  its  teaching  was  not  up  to  said 
minimum  requirements.  The  board  having  jurisdic- 
tion to  determine  this  question  of  fact,  and  having 
determined  it,  upon  full  investigation  and  evidence  by 
unanimous  vote,  we  must  hold  their  action  legal,  even 
though  we  ipight  reach  a  different  conclusion  on  the 
facts  if  it  were  our  province  to  consider  them.  Much 
is  said  in  argument  about  the  composition  of  the 
defendant  board  as  to  the  different  schools  of  medicine, 
but,  as  the  statute  does  not  require  that  the  different 
schools  shall  be  represented  on  the  board,  its  composi- 
tion can  not  affect  its  jurisdiction  or  the  legality  of  its 
acts  in  the  respect  under  consideration. 

IV.     The  appellant's  remaining  contention  is  that, 
if  the  statute  conferred  power  upon  the  defendant 

_  _   board  to  do  the  acts  complained  of,  it  is 

'  constitutional'  in  violation  of  section  6,  of  article  1,  and 

law.  '  7 

section  1,  of  article  8,  of  the  constitution. 
Said  section  6  is  as  follows:  " All  laws  of  a  general 
nature  shall  have  a  uniform  operation;  the  general 
assembly  shall  not  grant  to  any  citizen  or  class  of  citi- 
zens privileges  or  immunities  which,   upon  the  same 
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terms,  shall  not  equally  belong  to  all  citizens."  Sec- 
tion 1  of  article  8  is  as  follows:  "No  corporation  shall 
be  created  by  special  laws;  but  the  general  assembly 
shall  provide  by  general  laws  for  the  organization  of 
all  corporations  hereafter  to  be  created,  except  as  here- 
inafter provided."  The  exceptions  provided  have  no 
application  to  this  case. 

In  McAunich  v.  Mississippi  &  M.  Railway  Co.,  20 
Iowa,  343,  the  rule  was  announced  as  follows:  "These 
laws  are  general  and  uniform,  not  because  they  operate 
upon  every  person  in  the  state,  for  they  do  not;  but 
because  every  person  who  is  brought  within  the  rela- 
tion and  circumstances  provided  for  is  affected  by  the 
law.  They  are  general  and  uniform  in  their  operation 
upon  all  persons  in  the  like  situation,  and  the  fact  of 
their  being  general  and  uniform  is  not  affected  by  the 
number  of  persons  within  the  scope  of  their  operation." 
This  rule  has  since  been  followed  in  many  cases, 
notably  in  Iowa  Railroad  Land  Co.  v.  Soper,  39  Iowa, 
112;  Deppe  v.  Chicago,  R.  I.  dcP.  Railway  Co.,  36  Iowa, 
52.  The  statute  under  consideration  is  clearly  within 
this  rule  "because  every  person  who  is  brought  within 
the  relations  and  circumstances  provided  for  is  affected 
py  the  law."  It  is  uniform  in  its  operation  "upon  all 
persons  in  the  like  situation,"  and  grants  no  privileges 
or  immunities  that  do  not  equally  belong  to  all  citizens. 
Article  8  of  the  constitution,  it  will  be  observed,  relates 
to  the  creation  of  corporations,  and  does  not  apply  to 
the  defendant  board.  It  is  not  a  corporate  body,  but 
a  branch  of  the  government.  The  authority  to  refuse 
certificates  to  graduates  of  medical  schools  not  in  good 
standing  does  not  extend  special  privileges  or  immuni- 
ties to  other  schools  that  are  determined  to  be  in  good 
standing. 

It  is  argued,  on  behalf  of  the  plaintiff,  that  with 
the  authority  claimed  by  the  defendant  board  it  may 
determine    "absolutely  and  unconditionally,   without 
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limitation  or  restraint,  and  without  appeal,  what  rights 
the  graduates  of  the  different  colleges  of  the  state  shall 
enjoy."  It  is  said:  "The  poNnrer  to  determine  what 
colleges  are  in  good  standing,  and  what  are  not,  is 
simply  an  arbitrary  power,  that  may  be  exercised  at 
the  will  of  the  board,  without  restraint  and  without 
remedy  by  appeal."  It  is  true  no  appeal  is  provided 
for,  but  the  students  of  a  school  that  has  not  been 
determined  to  be  in  good  standing,  in  common  with  all 
other  persons,  have  the  right  to  go  before  the  defend- 
ant board  and  be  examined,  without  regard  to  diploma, 
and,  if  found  to  have  the  requisite  qualifications,  to 
receive  a  certificate.  It  is  not  correct  to  say  that  the 
defendant  board  may  determine  whether  a  medical 
school  is  in  good  standing,  arbitrarily  and  without 
restraint.  We  have  seen  that  the  law  does  not 
authorize  such  action,  and  that  it  is  illegal.  The  de- 
fendant board  acts  under  the  restraints  of  law  that 
require  proper  inquiry  into  the  matters  to  be  de- 
termined, and  we  may  not  presume  that  the  defendant 
board  will  act  arbitrarily  and  without  investigation, 
and  upon  that  presumption  hold  the  statute  that  con- 
fers the  power  to  be  unconstitutional.  This  statute  is 
not  unlike  many  others  found  iu  the  Code  of  Iowa, 
conferring  authority  upon  officers  and  boards  to 
determine  similar  questions  as  to  qualifications,  notable 
among  which  is  our  statute  for  the  examination  of 
teachers,  applicants  for  admission  to  the  bar,  and  to 
practice  pharmacy  and  dentistry. 

Our  conclusion  is  that  the  defendant  board  ex- 
ceeded its  jurisdiction,  and  acted  illegally,  in  the  action 
taken  May  7,  1890,  and  that  a  certificate  should  have 
been  issued  to  C.  P.  Evans,  upon  his  diploma  from  the 
plaintiff  college,  and  his  application  made  thereon  May 
21,  1890.  We  are  of  the  opinion  that  the  action  of  the 
defendant  board,  November  21,  1890,  was  within  its 
jurisdiction,  and  legal.    As  the  purpose  of  the  petition 
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is  to  test  the  legality  of  this  last  action,  the  judgment 
of  the  district  court  dismissing  the  petition  was  correct, 
and  is  therefore  affirmed. 


m   The  State  of  Iowa,  Appellee,  v.  William  Thompson, 
JH  Appellant. 

1.  Larceny :  evidence  :  possession  op  stolen  property.  Where,  in 
a  prosecution  for  the  larceny  of  a  sum  of  money,  an  accomplice  testi- 
fied that  the  defendant  received  a  part  of  the  money  stolen,  held,  that 
evidence  that  after  and  about  the  time  the  larceny  was  committed  the 
defendant  was  known  to  have  considerable  money  in  his  possession, 
was  admissible  in  corroboration  of  the  testimony  of  the  accomplice. 

2.   :  :  .     The  accomplice  having   testified   that  a 

knife  stolen  was  like  the  one  found  upon  the  person  of  the  defendant, 
and  identified  by  the  alleged  owner  as  his,  and  the  court  having 
instructed  the  jury  that  unless  the  proof  showed  that  the  knife  intro- 
duced in  evidence  was  the  one  stolen,  the  finding  of  it  in  the  posses- 
sion of  the  defendant  would  not  tend  to  corroborate  the  testimony  of 
the  accomplice,  nor  to  connect  the  defendant  with  the  commission  of 
the  crime,  held,  that  the  refusal  to  give  an  instruction,  asked  by  the 
defendant,  that  if  the  jury  found  that  the  defendant  was  the  owner  of 
the  knife  introduced  in  evidence,  they  were  not  to  consider  the  evi- 
dence relating  to  the  knife  as  testimony  corroborating  the  accomplice, 
was  without  prejudice  to  the  defendant. 

3.  New  Trial :  presence  op  officers  in  jury  room.  Where,  because 
of  the  small  size  of  the  room  where  a  jury  were  deliberating  upon 
their  verdict,  and  of  the  impurity  of  the  air  therein,  the  jury  were 
permitted  about  midnight  to  remove  to  the  court  room,  where,  during 
the  greater  part  of  the  time  of  their  further  deliberations  there  were 
with  them  a,  deputy  sheriff  and  bailiff,  but  it  appeared  that  during 
most  of  the  time  said  officers  were  in  one  corner  of  the  room,  and  a 
part  of  the  time  asleep,  and  that  neither  of  them  had  any  conversa- 
tion with  the  jurors,  except  to  tell  them  to  remain  away  from  one 
of  two  tables  that  were  in  the  room,  held,  that  there  was  not  such 
a  showing  of  prejudice  as  to  entitle  the  defendant  to  a  new  trial. 

Appeal  from  Lyon  District   Court. — Hon.   Frank  E. 
Gaynor,  Judge. 

Tuesday,  May  9, 1893. 
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The  defendant,  William  Thompson,  was  convicted 
of  the  crime  of  larceny,  and  adjudged  to  be  imprisoned 
in  the  penitentiary  at  Anamosa  for  the  period  of  six 
months,  and  to  pay  the  costs.  From  that  judgment  he 
appeals. — Affirmed. 

Parsons  &  Grose,  for  appellant. 

John  Y.  Stone,  Attorney  General,  and  Thos.  A. 
Cheshire,  for  the  State. 

Robinson,  C.  J. — The  appellant,  William  Thomp- 
son, and  Oscar  Thompson  and  Robert  Dove,  were 
accused  by  indictment  of  the  crime  of  larceny,  com- 
mitted by  feloniously  stealing  and  carrying  away  "cer- 
tain greenbacks,  bank  bills,  gold,  silver,  and  copper 
coins,  *  *  *  one  razor,  .one  pair  of  mittens  and 
one  pruning  knife,' '  all  of  which  were  owned  by  one 
Joseph  Vachear.  A  separate  trial  was  awarded  to  the 
appellant.  He  was  found  guilty,  and  the  value  of  the 
property  stolen  was  fixed  by  the  verdict  at  one  hundred 
and  sixty  dollars. 

It  was  shown  by  the  testimony  of  Joseph  Vachear 

that  during  a  part  of  August,  1891,  he  made  his  home 

i.  larcbny:  eri-   at  the  residence  of  Levi  Messerlie,  in  Lyon 

8eSSonpo°f8"      county,  and  while  there  slept  in  the  barn 

stolen  prop-       ]of fc        He  w(mt  £rom  there  Qu  Wednes(Jay> 

the  nineteenth  day  of  August,  leaving  in  the  loft  a 
bundle,  which  contained  one  hundred  and  fifty-five 
dollars  and  forty-five  cents  in  money  and  the  other 
property  described  in  the  indictment.  The  bundle 
contained  a  pasteboard  box,  was  tied  with  a  rope,  and 
was  over  the  manger,  and  near  the  ladder  by  means  of 
which  the  loft  was  reached.  Vachear  returned  on  the 
twenty-third  day  of  August,  and  found  that  the  money 
and  other  property  had  been  stolen  during  his  absence. 
On  Friday,  the  twenty-first  day  of  August,  the  defend- 
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ants  were  at  Messerlie's  for  the  purpose  of  threshing, 
but  none  was  done  on  that  day.  The  other  threshers 
were  away,  and  a  part  of  the  time  the  defendants  were 
about  the  barn  and  in  the  barn  loft.  In  the  afternoon 
they  took  a  team,  and,  according  to  the  testimony  of 
Messerlie,  went  to  the  threshing  machine,  which  was 
about  a  mile  and  a  half  distant.  After  a  brief  absence 
they  returned,  and  spent  the  remainder  of  the  after- 
noon at  the  barn.  At  night,  when  the  other  threshers 
returned,  a  pasteboard  box  and  a  rope  six  feet  long 
were  found  in  the  manger  near  the  ladder.  Dove  was 
produced  as  a  witness  for  the  state,  and  testified  that 
he  and  his  codefendants  took  the  money  and  knife 
described  in  the  indictment ;  that  the  appellant  took 
the  knife,  and  that  the  money  was  counted  at  the 
threshing  machine,  and  divided  among  the  defendants. 
A  jeweler  of  Rock  Rapids  was  produced  as  a  wit- 
ness, and  asked  to  tell  what  he  knew,  if  anything, 
about  Oscar  Thompson  having  considerable  money 
in  his  possession  on  the  twentieth  or  twenty-first  day 
of  August,  1891.  An  objection  to  the  question,  made 
by  the  defendant,  was  overruled,  and  the  answer  was 
admitted  only  "as  a  circumstance  to  be  considered 
with  the  other  circumstances."  In  that  ruling  we 
think  there  was  no  error.  The  fact  that  Oscar  had  a 
considerable  sum  of  money  in  his  possession  at  the  time 
specified,  considered  alone,  was  of  little,  if  any,  value, 
especially  as  against  the  appellant.  But  the  facts  testi- 
fied to  by  several  witnesses  tended  to  show  that  the 
property  in  question  was  stolen  Friday,  and,  if  it  was 
stolen  then,  that  the  defendants  were  guilty  of  the 
theft.  If  Oscar  had  a  considerable  sum  of  money  after 
and  about  the  time  the  crime  was  committed,  that  fact 
might  properly  be  considered  as  tending,  although  but 
slightly,  to  corroborate  the  testimony  of  Dove  and  oth- 
ers to  the  effect  that  the  money  in  question  was  stolen 
by  the  defendants,   and  divided  among  them.     The 


Digitized  by 


Google 


May  1893]  State  v.  Thompson.  673 

question  objected  to  was  designed  to  secure  proof  of  a 
fact  which  might  be  material  as  corroborating  evidence, 
and  not  a  declaration  of  an  accomplice.  Therefore  the 
case  of  State  v.  Weaver,  57  Iowa,  732,  relied  upon  by 
the  appellant,  is  not  in  point.  As  to  the  corroboration 
necessary,  see  State  v.  Van  Winkle,  80  Iowa,  21 ;  State 
v.  Allen,  57  Iowa,  431 ;  State  v.  Hennessy,  55  Iowa,  299; 
State  v.  Wart,  51  Iowa,  587;  State  v.  Thornton,  26 
Iowa,  80;  State  v.  Schlagel,  19  Iowa,  169. 

II.  Vachear  testified  that  he  had  owned  the  knife 
stolen  about  two  years,  and  he  thought  that  the 
one  introduced  in  evidence,  which  was 
2.  _.  _s  „.  0|:)^ajne(j  fTOm  t^e  appellant  early  in  Sep- 
tember, was  the  one  stolen.  Dove  testified  that  the 
one-stolen  was  like  the  one  so  introduced.  The  appel- 
lant testified  in  effect  that  he  purchased  it  of  one  Par- 
dee, before  he  went  to  Messerlie's  to  thresh,,  and  his, 
testimony  to  that  effect  is  corroborated  by  other  wit- 
nesses. The  appellant  asked  the  court  to  instruct  the 
jury  as  follows:  "If  you  find  that  the  defendant  is  the 
owner  of  the  knife  introduced  in  evidence,  you  are  not 
to  consider  the  evidence  relating  to  the  knife  as  testi- 
mony corroborating  the  accomplice,  connecting  the 
defendant  with  the  commission  of  the  crime  charged  in 
the  indictment."  The  instruction  was  refused,  but  in 
the  seventh  paragraph  of  the  charge  the  court  in- 
structed the  jury,  in  effect,  that  unless  the  proof  showed 
that  the  knife  introduced  in  evidence  was  stolen  from 
Vachear,  as  alleged  in  the  indictment,  the  finding  of  it 
in  the  possession  of  the  defendant  would  not  tend  to 
corroborate  the  witness  Dove,  nor  'to  connect  the 
appellant  with  the  commission  of  the  crime.  That 
portion  of  the  charge  .was  fully  as  favorable  to  the 
appellant  as  was  the  instruction  asked.  Hence  the 
refusal  to  give  it  was  without  prejudice. 

III.  The  appellant  complains  that  two  of  the  court 
bailiffs  were  permitted  to  remain  in  the  room  with  the 
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8.  nbw  trial-  Jury  w^^e  they  were  considering  their  ver- 
offlcl?ecin?ury  dict-  Xt  appears  that  at  about  8  o'clock 
room.  -n  ^.jie  evening  the  jury  retired  to  their 

room,  which  was  about  ten  by  twelve  feet  in  size. 
After  a  time  the  air  became  impure,  and  some  of  the 
jurors  complained  of  being  unwell.  At  midnight  they 
were  permitted  to  enter  the  court  room,  which  was 
about  thirty  by  forty  feet  in  size,  and  remained  there 
until  morning.  During  the  greater  part  of  the  time 
they  were  in  the  court  room  a  deputy  sheriff  and  bailiff 
were  with  them.  It  appears,  however,  that  during 
most  of  the  time  the  officers  were  in  one  corner  of  the 
room,  a  part  of  the  time  one  of  them  was  asleep,  and 
neither  of  them  had  any  conversation  with  the  jurors, 
unless  to  tell  them  that  they  must  remain  away  from 
one  of  the  two  tables  which  were  in  the  room. 

.  So  far  as  practicable,  all  persons  but  the  jurors 
should  be  excluded  from  the  jury  room  while  they  are 
deliberating  upon  their  verdict.  The  presence  of  an 
officer  or  other  unauthorized  person,  even  though  he 
say  nothing,  may  tend  to  restrain  that  free  interchange 
of  views  and  discussion  between  jurors  which  is  desira- 
ble, and  often  necessary,  in  order  that  there  may  be  an 
intelligent  agreement  to  a  just  verdict ;  and  the  prac- 
tice of  allowing  persons,  not  jurors,  to  be  present, 
should  not  be  tolerated  where,  by  reasonable  effort,  it 
can  be  avoided.  But  in  this  case  there  seems  to  have 
been  some  excuse  for  what  was  done,  and  the  facts 
disclosed  by  the  record  indicate  that  no  prejudice  to 
the  defendant  resulted  from  it.  The  district  court  had 
better  means  of  arriving  at  the  truth  of  the  matter  than 
we  have,  and  we  do  not  think  its  action  in  refusing  a 
new  trial  on  account  of  what  was  done  should  be  dis- 
turbed.   The  judgment  is  affirmed. 
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J.  J.  Long,  Administrator,  Appellant,  v.  Angie 
Valleau,  Appellee. 

(iff  m 

1121    44s 

1.  Practice:    trial   without   answer:  waiver.     Where   after  an  123  So 
amendment  to  his  petition  the  plaintiff  proceeded  to  the  trial  of  the   87   675 
qnestions  thereby  presented  without  answer,  and  both  parties  treated  I20  *® 
the  averments  of  the  amendment  as  denied,  and  the  absence  of  any  L|J    6^ 
answer  to  the  amendment  was  not  called  to  the  attention  of  the  court,   .  -, 
held,  that  the  right  to  have  the  allegations  of  said  amendment  consid-    137     ggj 
ered  as  admitted  under  the  provisions  of  section  2712  of  the  Code  ■• 
was  waived. 

2.  Trusts:  action  to  recover  property  op  trustee:  statute  op 
limitations.  Where  a  father  conducted  a  business  in  his  daughter's 
name,  leased  lands,  collected  rents,  borrowed  money,  purchased  real 
estate,  and  used  all  of  said  property  as  if  it  were  his  own,  except  ' 
that  he  transacted  the  business  generally  in  the  daughter's  name, 
held,  in  an  action  brought  by  the  administrator  of  the  father's  estate 

to  recover  the  property  so  held  by  the  daughter  as  belonging  to  said 
estate,  that  if  said  property  was  not  owned  by  the  daughter  it  was  held 
by  her  in  trust,  and  said  trust  not  having  been  repudiated  during  the 
life  of  the  father,  and  five  years  not  having  elapsed  since  his  death, 
said  action  was  not  barred. 

3.   :  :  laches.     Where  such  action  is  not  barred  by  the 


statute  of  limitations,  the  relief  asked  will  not  be  denied  on  the 
ground  of  laches  because  of  the  lapse  of  more  than  five  years  since 
the  cause  of  action  accrued,  where  it  appears  that  the  trustee  has  not 
been  prejudiced  by  the  delay. 

4.  Practice  in  Supreme  Court :  questions  considered  on  appeal. 
Questions  not  raised  in  the  trial  court  will  not  be  considered  upon 
appeal. 

5.  Former  Adjudication :  parties.  The  title  of  the  defendant  to 
the  property  in  controversy  was  formerly  determined  in  the  defend- 
ant's favor  in  an  action  to  which  all  the  persons  interested  with  the 
plaintiff  in  this  action  were  parties,  save  one,  who  was  a  creditor  of 
the  father's  estate  to  the  amount  of  thirty-six  thousand  dollars,  and 
for  whose  benefit,  in  part,  this  action  was  commenced.  Held,  that 
the  plaintiff  was  not  estopped  by  the  judgment  in  the  former  action 
from  questioning  the  validity  of  the  defendant's  title. 


Digitized  by 


Google 


&■■*■ 


676  Long  v.  Valleau.  [87  Iowa 

6.  Title  to  Real  Estate :  trusts  :  evidence.  A  portion  of  the  real 
estate  in  controversy  was  purchased  at  tax  sale  by  one  W.  with 
money  furnished  by  the  defendant's  father,  and  the  tax  certificates 
were  afterwards  assigned  by  W.,  at  the  father's  request,  to  one  H, 
who,  after  receiving  tax  deed  thereto,  conveyed  to  the  defendant 
without  consideration.  Held,  that  said  property  was  held  by  the 
defendant  in  trust  for  her  father's  estate. 

7.  :  :  .    Certain  other  real  estate  in  controversy 

was  conveyed  to  the  defendant  by  her  mother,  but  the  deed  thereto 
was  not  signed  by  the  father  until  after  his  wife's  death,  and  the  con- 
veyance of  his  interest  then  was  without  consideration,  and  for  the 
purpose  of  defrauding  his  creditors.  Held,  that  said  conveyance  as 
to  the  dower  interest  of  the  father  in  said  property  was  invalid  as 
again st  the  creditors  of  his  estate. 

8.   — :  :  .     A  title  to  real  estate  will  not  be  declared 

invalid  because  of  its  having  been  acquired  through  a  purpose  to 
defraud  the  creditors  of  the  real  owner,  unless  the  evidence  of  the 
fraud  is  clear  and  satisfactory. 

9.  Practice :  alteration  op  record  by  counsel.  An  attorney  has  no 
right,  without  leave  of  court,  to  alter  the  shorthand  reporter's  tran- 
script of  the  evidence  in  a  cause,  even  for  the  purpose  of  correcting 
errors,  and  making  such  transcript  correspond  with  the  facts  proven 
as  shown  by  the  record. 

UPON  REHEARING. 

Practice:  petition  treated  as  denied  on  trial  without  answer: 
effect.  While  allegations  of  an  amendment  to  a  petition,  which  are 
not  controverted  by  a  subsequent  pleading,  should,  under  section 
2712  of  the  Code  be  deemed  admitted,  yet  where  such  amendment 
is  treated  as  denied  on  the  trial  by  both  plaintiff  and  defendant,  and 
evidence  is  introduced  under  the  issue  thus  presented,  the  plaintiff 
can. not  on  appeal  claim  that  such  allegations  are  to  be  deemed 
admitted  under  the  above  provision  of  the  Code. 

Appeal  from  O'Brien  District  Court.  —  Hon.  Scott  M. 
Labb,  Judge. 

Tuesbay,  May  9,  1893. 

This  is  an  action  in  equity  against  the  defendant 
to  discover  alleged  assets  of  the  estate  of  one  Frank 
Teabout,  deceased,  and  to  have  her  decreed  to  hold 
certain    real    property    in  trust  for  his  estate.    The 
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decree,  in  part,  found  for  the  plaintiff,  and,  as  to  some 
of  his  claims,  his  petition  was  dismissed.  Both  parties 
appeal. — Modified  and  Affirmed. 

H.  E.  Long j  for  appellant. 

Milt.  H.  Allen  and  Levi  Btdlis,  for  appellee. 

Kinne,  J. — As  the  pleadings  in  this  case  are 
voluminous,  a  condensed  statement  of  the  matters  in 
issue  will  be  made:  The  plaintiff,  as  administrator  of 
one  F.  Teabout,  deceased,  charges  that  for  some  time 
prior  to  his  death  he  had  been  indebted  to  divers  parties 
to  the  amount  of  many  thousand  dollars;  that  during 
said  years  he  carried  on  business  in  the  name  of  the 
defendant,  employing  his  own  capital  therein ;  that  this 
was  done  in  order  to  keep  his  property  from  his  credi- 
tors; that  the  defendant  is  in  possession  of  many  thou- 
sands of  dollars'  worth  of  personal  property,  which  she 
has  appropriated  to  her  own  use,  and  which  was  in 
fact  Teabout's  property;  that  the  defendant  is  the  only 
child  and  daughter  of  F.  Teabout  and  Emily  Teabout, 
deceased,  and  that  F.  Teabout,  prior  to  his  death,  made 
his  home  with  said  daughter;  that  in  June,  1884, 
Emily  Teabout,  wife  of  F.  Teabout,  died,  possessed  of 
several  thousand  dollars'  worth  of  personal  property, 
leaving  her  husband  and  daughter  surviving  her;  that 
F.  Teabout  conspired  with  the  defendant  for  the  pur- 
pose of  cheating  and  defrauding  his  creditors,  and 
failed  and  refused,  prior  to  his  death,  to  have  set  off  to 
him  his  one-third  share  in  his  wife's  estate,  which  share 
the  defendant  has  appropriated.  The  defendant  admits 
that  F.  Teabout  died  intestate,  and  was,  for  some  time 
prior  to  his  decease,  indebted,  in  large  sums,  to  divers 
persons;  that  he  carried  on  business  in  the  defendant's 
name,  for  her  and  with  her  money,  and  says  that,  by 
reason  of  the  fact  that  he  had  used  and  appropriated 
her  money  to  his  own  use,   he  was  largely  indebted  to 
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her.  Admits  that  Emily  Teabout  was  the  wife  of  F. 
Teabout,  and  mother  of  the  defendant,  and  that  she 
died  in  June,  1884 ;  that  all  the  personal  property  she 
had  she  gave  to  the  defendant  prior  to  her  death ;  that 
the  defendant  is  administratrix  of  her  estate,  which  is 
unsettled;  that  said  Emily  executed  a  will,  which  has 
been  lost,  whereby  she  gave  to  the  defendant  all  her  prop- 
erty, real  and  personal;  that  said  Emily,  in  her  lifetime, 
paid  certain  debts  of  F.  Teabout,  amounting  to  more 
than  his  share  in  her  estate;  that  said  F.  Teabout 
knew  of  said  will  and  gift,  and  approved  the  same,  and 
waived  any  claim  on  said  Emily's  estate;  that  the 
defendant  has  no  assets  in  her  hands  belonging  to  the 
estate  of  F.  Teabout.  She  denies  all  other  allegations 
of  the  petition. 

The  plaintiff  afterwards  filed  an  amendment  to  his 
petition,  wherein  he  charged  that  all  the  real  estate 
held  by  the  defendant,  and  its  proceeds,  were  the  prop- 
erty of  F.  Teabout,  and  that  the  title  was  placed  in  her 
name  for  the  purpose  of  placing  it  beyond  the  reach  of 
his  creditors.  He  also  sets  out  the  names  of  several 
parties  who  have  filed  claims  against  the  estate  of  F. 
Teabout,  and  which  have  been  allowed,  amounting,  in 
the  aggregate,  to  about  fifty-five  thousand  dollars.  It 
is  averred  that  said  indebtedness  was  contracted  by  him 
or  by  the  firm  of  Teabout  &  Valleau,  of  which  he  was 
a  member,  from  February  1,  1879,  to  October  1,  1880; 
that  said  claimants  were  all  creditors  of  F.  Teabout 
when  the  defendant  took  title  to  said  real  estate.  The 
defendant  denies  all  the  allegations  in  said  amend- 
ment not  otherwise  admitted,  modified,  avoided,  or 
explained;  admits  she  holds  title  to  real  estate,  but 
says  she  holds  the  same  bona  fide  and  in  her  own 
right ;  admits  the  filing  and  allowance  of  the  claims 
against  F.  Teabout's  estate,  and  that  said  indebtedness 
was  incurred  by  the  firm  of  Teabout  &  Valleau,  of 
which  firm  F.  Teabout  was  a  member,  from  February 
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1,  1879,  to  April  1,  1881.  In  the  fifth  division  of  her 
answer,  the  defendant  says  she  is  the  sole  heir  of  F. 
Teabout,  and  is  his  daughter.  She  then  pleads  that 
the  title  to  all  of  the  tracts  of  land  mentioned  in  the 
plaintiff's  petition  and  amendment  was  on  January  5, 
1883,  and  during  F.  Teabout's  lifetime,  adjudicated  to 
be  in  the  defendant's  grantors,  in  a  case  wherein 
Charles  Ray  and  others  were  plaintiffs,  and  Frank 
Teabout  and  others  were  defendants ;  that  the  plain- 
tiffs in  said  case  were  the  same  parties  as  those  for 
whose  benefit  this  suit  is  prosecuted,  and  the  claim 
made  is  the  same ;  that  all  the  rights  of  the  defendant 
to  said  real  estate  were  acquired  by  her  from  F.  Tea- 
bout and  other  defendants  in  said  case.  She  also 
pleads  the  five  year  statute  of  limitations,  and  avers 
that  the  plaintiff  had  knowledge  and  notice  of  all  the 
claims  and  causes  of  action  herein  for  more  than  five 
years  prior  to  the  bringing  of  this  action.  In  another 
division  of  her  answer,  she  pleads  that  the  plaintiff  has 
been  guilty  of  such  laches  as  should  prevent  a  recovery. 
The  plaintiff,  for  a  reply,  says  he  denies  that  the 
defendant  holds  said  real  estate  bona  fide,  and  in  her 
own  right;  admits  that  Ray,  and  others  brought  an 
action  against  Teabout  and  others,  wherein  a  decree 
was  entered  against  plaintiffs ;  denies  all  other  allega- 
tions in  said  answer. 

The  plaintiff  afterwards  filed  a  further  amendment 
to  his  petition  averring  that  on  June  19,  1882,  F.  Tea- 
bout owned  certain  lands  (describing  them);  that 
they  were  sold  at  sheriff's  sale,  and  purchased  by  GK 
W.  Pitts;  that  Junel,  1883,  Pitts  assigned  the  sheriff 's 
certificate  therefor  to  Levi  Bullis  for  an  alleged  consid- 
eration of  five  hundred  and  sixty  dollars  and  eighty 
three  cents,  and  afterwards  the  sheriff  executed  a  deed 
to  Bullis  for  said  lands.'  It  is  averred  that  Bullis  paid 
no  part  of  the  consideration  for  said  lands;  that  Tea- 
bout paid  therefor,  and  the  title  was  taken  in  Bullis' 
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name  for  the  benefit  of  Teabout;  that  in  August,  1883, 
said  Bullis  and  wife  deeded  the  lands  to  the  defendant; 
that  the  defendant  paid  nothing  therefor,  and  knew 
when  she  took  title  that  F.  Teabout  had  furnished  the 
money  to  pay  for  the  land.  It  is  also  alleged  that  in 
November,  1883,  F.  Teabout  owned  a  mortgage  and 
note  for  four  thousand,  six  hundred  and  forty-six  dol- 
lars, executed  by  Warren  Walker  and  wife  to  Emily 
Teabout  to  secure  the  payment  of  that  amount  of 
money  upon  the  purchase  of  certain  lands,  which  were 
purchased  by  Walker,  and  the  deed  taken  in  the  name 
of  one  Winterble  from  F.  Teabout;  that  said  mortgage 
was  held  in  trust  under  the  name  of  Emily  Teabout;  in 
payment  thereof,  Walker  conveyed  certain  lands  to  the 
defendant;  that  said  conveyances  were  made  to  the 
defendant  without  consideration,  and  in  fraud  of  credi- 
tors of  F.  Teabout.  It  is  also  claimed  that,  in  1882 
and  1883,  Walker  purchased  certain  tax  certificates  on 
lands  known  as  the  il  Wellington  Lands,"  which  certifi- 
cates were  paid  for  by  F.  Teabout,  and  assigned,  and, 
by  request  of  Teabout,  deeds  taken  therefor  by  one 
Harker;  that  Harker  had  no  interest  therein,  and  in  1883 
quitclaimed  same  to  the  defendant,  she  knowing  that 
F.  Teabout  was  the  actual  owner  of  the  lands.  Another 
transaction,  somewhat  similar,  is  set  out.  The  court 
below  found  that  the  Harker  tax  deeds  were  taken  in 
trust  for  F.  Teabout,  and  that  he  owned  the  land 
described  therein,  at  his  cfeath;  that  Emily  Teabout,  at 
her  death,  owned  certain  real  estate  in  which  F.  Tea- 
bout had  a  one-third  interest  in  value;  that  the  defend- 
ant had  collected  rents  of  real  estate  belonging  to  F. 
Teabout,  in  the  sum  of  two  hundred  and  twenty-five 
dollars ;  that  a  mortgage  given  by  one  Lyons  was  the 
property  of  F. Teabout,  and  which  the  defendant  had  col- 
lected, amounting  to  two  hundred  and  forty  dollars  and 
twenty-one  cents.  As  to  all  the  other  claims  of  the 
plaintiff,  his  bill  was  dismissed.     Both  parties  appeal. 
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We  have  endeavored  to  carefully  examine  the  very 
elaborate  record  presented  in  this  case.  The  transac- 
tions appearing  therein  are  so  numerous  that  we  can 
not  be  expected  to  treat,  in  detail,  all  of  them.  To  do 
so  would  extend  this  opinion  to  an  unwarrantable 
length.  The  plaintiff's  case  is  bottomed  upon  the  claim 
that  the  defendant  has  fraudulently  obtained  possession 
of,  and  now  holds  title  to,  a  large  amount  of  real  and 
personal  property,  which  in  fact  belonged  to  her  father, 
F.  Teabout,  deceased;  that  she  paid  no  consideration 
therefor,  but  the  same  was  transferred  to  her,  by 
her  said  father,  either  directly  or  through  other  per- 
sons, for  the  purpose  of  defrauding  his  creditors;  that 
she  has  received  large  sums  as  the  proceeds  or  rental  of 
said  property;  that  she  should  be  held  to  account  to 
the  estate  for  such  rents ;  and  that  the  title  to  said  real 
estate  should  be  decreed  to  be  held  by  her  in  trust  for 
said  estate.  The  large  sum  involved  in  this  litigation, 
variously  estimated  at  from  fifty  thousand  dollars  to 
one  hundred  and  twenty-five  thousand  dollars,  and 
the  many  questions  of  law  and  fact,  have  been  as  fully 
investigated  as  our  limited  time  permitted.  Some 
branches  of  the  plaintiff's  case  depended  largely  for  sup- 
port upon  the  testimony  of  the  witnesses,  Warren 
Walker,  W.  T.  Bowen,  and  Eva  M.  Bowen,  his  wife. 
As  this  record  shows  that  Walker  has  been  impeached, 
we  shall  give  weight  to  his  testimony  in  so  far  only  as 
it  is  corroborated  by  other  facts  and  circumstances 
appearing  in  the  case.  The  testimony  of  both  Bowen 
and  his  wife  must  be  considered  in  the  light  of  the  fact 
that  they  seemed  to  have  desired,  for  a  consideration, 
to  have  testified  favorably  to  the  defendant.  The  con- 
sideration not  having  been  paid  to  them,  they  now 
appear  as  willing  witnesses  for  the  plaintiff.  We  do 
not  wish  to  be  understood  as  saying  that  they  testified 
as  they  did  by  reason  of  any  improper  proposal  or  act 
or  inducement  given  or  held  out  to  them  by  the  plain- 
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tiff  or  his  counsel,  but  the  Bowen  letters  showed  an 
anxiety  on  their  part  to  dispose  of  the  facts  within  their 
knowledge,  to  the  defendant,  for  a  large  moneyed  con- 
sideration, a  proposition,  so  far  as  this  record  shows, 
not  made  in  response  to  any  suggestions  emanating 
from  the  defendant  or  her  counsel.  In  a  general  way,  we 
may  say  that  some  of  the  evidence  in  this  record  is  very 
unsatisfactory,  in  this,  that  it  is  general,  indefinite,  and 
often  seems  to  be  the  mere  opinion  of  the  witness,  rest- 
ing upon  facts  not  disclosed  by  him. 

In  1881,  Frank  Teabout,  who  was  the  father  of  the 
defendant,  was  in  partnership  with  one  W.  H.  Val- 
leau, under  the  firm  name  of  Teabout  &  Valleau.  In 
the  spring  of  that  year  the  firm  failed,  owing  a  large 
sum  of  money.  Judgments  were  entered  against  them 
in  favor  of  various  creditors,  some  of  whom  have 
claims  filed  and  proved  against  the  estate  of  Frank 
Teabout,  and  to  discoverfunds  t-Q  pay  which  this  action 
is  prosecuted.  Most  of  the  creditors  joined  in  bringing 
an  action  in  equity  in  the  Winneshiek  circuit  court  to 
set  aside  and  cancel  certain  deeds  and  conveyances  of 
property  which  had  been  made  by  Teabout  prior  to  the 
failure,  and  to  subject  the  property  to  the  payment 
of  their  claims.  Most  of  the  property  in  controversy 
in  this  action  was  involved  in  that  case.  A  decree  was 
rendered  therein  against  the  plaintiffs,  which  was  after- 
wards affirmed  on  appeal  to  this  court.  Emily  Teabout, 
the  wife  of  Frank  Teabout,  and  mother  of  the  defend- 
ant, died  in  1884.  Frank  Teabout  died  in  1888.  The 
defendant,  about  1881,  had  quite  an  amount  of  property, 
which  she  turned  over  to  her  father  to  invest  and  man- 
age for  her.  After  1881,  Teabout  did  no  business  in 
his  own  name,  and,  if  he  carried  on  any  business  with 
his  own  funds,  it  was  done  in  the  defendant's  name. 
The  business  carried  on  for  the  defendant  appears  to 
have  been  prosperous.  The  defenses  to  the  plain- 
tiff's action  are:     First,  a   denial  that  she  had   any 
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property  belonging  to  the  estate  of  F.  Teabout;  sec- 
ond, prior  adjudication;  third,  the  statute  of  limita- 
tions; fourth,  laches.  We  shall  first  consider  questions 
arising  on  the  special  defenses  pleaded,  and  the  effect  of 
the  defendant's  failure  to  answer  the  amendment  to  the 
petition,  after  which  we  shall  speak  of  the  merits  of  the 
controversy. 

I.  Almost  six  weeks  prior  to  the  trial,  the  plain- 
tiff filed  an  amendment  to  his  petition.  No  answer 
i.  practice:  trial  was  made  to  this  amendment.  It  is  insist- 
Twer^waiver.  ed  that  we  must  therefore  treat  the  facts 
stated  in  the  amendment  as  admitted.  The  defendant 
claims  that,  as  the  plaintiff  proceeded  to  trial  without 
objection,  he  can  not  now  be  heard  to  say  that  the  alle- 
gations of  the  amendment  were  admitted.  Our  statute 
provides  that  "every  material  allegation  in  a  pleading, 
not  controverted  by  a  subsequent  pleading,  shall,  for 
the  purposes  of  the  action,  be  deemed  true."  Code, 
section  2712.  In  Clough  v.  Adams,  71  Iowa,  17,  after 
the  evidence  was  in,  the  plaintiff,  with  leave,  filed  an 
amendment  to  her  petition.  The  defendant  moved  to 
strike  it  from  the  files,  which  motion  being  overruled, 
he  elected  to  stand  on  the  ruling,  and  refused  to  answer. 
It  was  held  that  the  allegations  in  the  amendment  must 
be  taken  as  true.  In  Van  Akcn  v.  Welch,  80  Iowa, 
117,  the  defendant  was  in  default  for  want  of  an  answer, 
and  it  was  held  that  the  averments  of  the  petition  stood 
confessed.  In  Eslkh  v.  Mason  City  &  Ft.  B.  Railway 
Co.,  75  Iowa,  443,  an  amendment  was  filed  to  the  peti- 
tion, against  the  defendant's  objection.  No  answer 
was  made  to  it,  and  the  court  instructed  the  jury  that 
the  facts  therein  stated  were  admitted,  which  was  held 
proper.  In  the  case  at  bar,  the  plaintiff  proceeded  to 
trial  as  if  an  answer  had  been  filed.  He  did  not  seek 
to  take  the  default  of  the  defendant  for  want  of  an 
answer  to  his  amendment.  Both  parties  treated  the 
amendment  as  having  been  denied.     It  does  not  appear 


Digitized  by 


Google 


684  Long  v.  Valleau.  [87  Iowa 

that  the  fact  that  the  amendment  was  not  denied  was 
ever  called  to  the  attention  of  the  trial  court.  If  the 
plaintiff  intended  to  take  advantage  of  the  fact  that 
his  amendment  had  not  been  answered,  he  should  have 
done  so  in  the  lower  court,  by  taking  default.  Had  he 
taken  the  proper  .steps  there,  his  amendment,  not  being 
denied,  would  have  been  taken  as  admitted.  He  had 
the  right  to  waive  this  provision  of  the  statute,  which 
he  did  by  proceeding  to  trial,  and  in  all  respects  treating 
the  matters  pleaded  in  the  amendment  as  in  issue. 
Clay  v.  Alcock,  23  Iowa,  591;  Hervey  v.  Savery,  48 
Iowa,  322 ;  Arbackle  v.  Bowman,  6  Iowa,  70. 

II.  The  defendant  has  pleaded  the  five  year  statute 
of  limitations.     It  is  said  that  the  plea  is  insufficient,  in 
2.  trusts:  ao-      that  it  fails  to  show  that  more  than  five 
proDpe0rtryofver  years  have  elapsed  since  the  discovery  of 
WuiSS:    the  fraud  by  the  plaintiff,   prior  to*  the 
tions.  bringing  of  this  action.     The  plea  is  not 

open  to  that  objection.  It  is  contended  that  the  five 
year  statute  does  not  apply  in  this  case;  that  this  is  an 
action  "brought  for  the  recovery  of  real  property," 
wherein  the  action  must  be  brought  within  ten  years 
after  the  cause  of  action  accrued.  Code,  section  2529, 
subdivision  5.  We  need  not  determine  this  question. 
If  the  ten  year  statute  applies,  then  the  plaintiffs 
action  is  not  barred,  as  the.  property  sought  to  be  recov- 
ered was  all  acquired  by  the  defendant  within  ten  years 
prior  to  the  bringing  of  this  suit.  If  it  comes  within 
the  fourth  subdivision  of  the  section  referred  to,  as 
being  an  action  seeking  relief  on  the  ground  of  fraud, 
then  we  think  the  action  is  not  barred.  This  action 
was  commenced  in  1889.  Most  of  the  property  sought 
to  be  recovered  came  into  the  defendant's  possession  in 
1883,  or  after.  The  property  in  controversy,  if  not 
owned  by  the  defendant,  was  held  by  her  in  trust.  She 
was  then,  in  law,  a  trustee  holding  property  for  the 
benefit  of  the  real  owner,  Frank  Teabout,  and  after 
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his  death  she  would  hold  it  in  trust  for  his  estate. 
Now,  the  general  rule  is  that  the  possession  of  property 
by  the  trustee,  which  is  subject  to  the  trust,  is,  in  law, 
the  possession  of  the  cestui  que  trust.  Wilson  v.  Green, 
49  Iowa,  251;  Murphy  v.  Murphy,  80  Iowa,  740;  2 
Perry  on  Trusts,  section,  863.  And  in  such  a  case  the 
statute  will  not  commence  to  run  until  the  trustee 
repudiates  his  trust.  In  Murphy  v.  Murphy,  supra,it  is 
said:  "If  the  property  in  controversy  belonged  to  the 
estate  of  the  decedent,  and  the  defendant  took  posses- 
sion of,  and  used  and  disposed  of,  it,  under  such  cir- 
cumstances as  to  create  a  trust  in  him,  the  statute  of 
limitations  would  not  commence  to  run  in  his  favor 
until  he  had,  in  some  unmistakable  manner,  given  the 
plaintiffs  notice,  or  sufficient  reason  to  know,  that  he 
claimed  the  property  adversely  to  them."  The  evi- 
dence on  the  part  of  the  defendant  is  that  from  1881  up 
to  the  time  of  his  death,  in  1888,  her  father,  Frank 
Teabout,  had  the  control  and  management  of  all  this 
property.  He  operated  a  store  for  her,  leased  the 
lands,  collected  the  rents,  borrowed  money,  purchased 
real  estate,  and  generally  used  all  of  the  property,  to  all 
outward  appearances,  as  if  it  was  his  own,  except  that 
he  transacted  the  business  generally  in  her  name.  He 
even  used  the  rents  and  profits  of  the  business,  to  a 
certain  extent.  Clearly,  then,  during  F.  Teabout's 
lifetime,  the  relation  of  the  defendant  to  him  and  his 
management  of  the  property  was  not  such  as  to  show 
that  she  had  repudiated  the  trust,  if  one  existed.  Five 
years  had  not  elapsed  since  his  death,  and  prior  to  the 
bringing  of  this  action.  We  conclude,  then,  that  the 
plea  of  the  statute  of  limitations  will  not  avail  the 
defendant. 

III.  Another  defense  pleaded  is  laches.     It  is  true 
that  in  many  cases   laches  is  held  to  be  a  defense, 

8  . .         independent  of  the  statute  of  limitations. 

iacbe».  2  Pomeroy's  Equity  Jurisprudence,  section 
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965;  12  Am.  .and  Eng.  Encyclopedia  of  Law,  p.  571; 
Light  v.  West,  42  Iowa,  138.  Yet  in  such  cases  it  must 
appear  that  the  party  relying  upon  such  laches  has  been 
prejudiced  by  the  delay  in  such  a  manner  as  that  it 
would  be  inequitable  to  grant  the  relief  sought.  Light 
v.  West ,  supra.  We  have  held  that  a  court  of  equity 
will  not  refuse  to  enforce  a  trust  clearly  established,  on 
the  ground  that  the  claim  is  stale,  when  the  cause  of 
action  is  not  barred  by  the  statute  of  limitations. 
Cotton  v.  Wood,  25  Iowa,  44.  Each  case  in  which 
laches  is  pleaded  must  be  determined  upon  its  own  par- 
ticular facts.  In  view  of  the  alleged  trust  character  of 
the  defendant's  holding  of  the  property,  and  the  fact 
that  the  statute  has  not  run  against  the  action,  we  do 
not  think  that  plaintiff  should  be  held  guilty  of  such 
laches  as  to  prevent  his  recovery. 

IV.  It  is  insisted  that  the  plaintiff's  petition  should 
be  dismissed  because  he  has  an  adequate  remedy  at  law. 
This  question  was  not  raised  below,  and  we  will  not 
consider  it. 

V.  It  is  contended  that  the  plaintiff  is  estopped 
from  questioning  the  validity  of  the  defendant's  title  to 
4.  practice  in      *^e  property  in   controversy,  because  in 

cSSrt:me  certain  actions,  wherein  all  of  the  cred- 

?idesrednonC011"  itors  who  have  filed  their  claims  against 

appeal,  ^e  estate  of  F.  Teabout,  and  had  them 

allowed,   except  Jaffrey  &  Co.,   were  plaintiffs,   and 

Frank  Teabout,  his  wife,  George  Valleau,  husband  of 

the  defendant,  Warren  Walker,  Milt  H. 

'  dication:         Allen,  and  others,  were  defendants,  the 

parties.  7  , .   .  * 

same  matters  were  litigated  as  are  now  in 
controversy,  as  to  the  fraudulent  disposition  of  his 
property  by  F.  Teabout,  and  it  was  adjudged  that  the 
property  belonged  to  the  several  defendants.  We  need 
not  discuss  the  question  as  to  whether  this  plea  is  avail- 
able to  the  defendants,  for  the  reason  that  it  is  undis- 
puted that  Jaffrey  &  Co.,  who  are  claimants  against  the 
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estate  of  F.  Teabout  for  thirty-six  thousand  dollars, 
and  whose  claim  is  filed  and  allowed,  and  for  whose 
benefit,  in  part,  this  suit  is  prosecuted,  were  in  no  way 
parties  to  said  suit,  the  judgment  in  which  is  pleaded  as 
an  adjudication  in  this  action.  Clearly,  then,  the  plea 
was  not  good  as  a  defense  to  plain  tiff's  action. 

VI.  The  court  below  held  that  the   real  estate 
known  as  the  " Wellington  Lands"  was  in  fact  the 

property  of  Frank  Teabout,  and  he\(}  in 
'  evt£tBe:°twsts:  trust  by  the  defendant  for  the  benefit  of 
his  estate.  This  tract  of  land  consisted  of 
four  hundred  acres,  which  was  sold  for  taxes  to  Warren 
Walker.  It  appears  that  the  consideration  for  the  land 
was  paid  by  Teabout,  who  also  paid  a  commission  for 
bidding  it  in.  The.  tax  certificates  were  afterwards 
assigned,  at  Teabout's  request,  to  William  Harker. 
When  the  time  came  to  execute  the  tax  deeds,  Teabout 
told  Harker  to  take  the  deeds  in  his  (Harker's)  name, 
which  was  done.  Harker  never  paid  any  money  for  or 
on  account  of  these  lands.  In  1888  he  quitclaimed 
them,  without  consideration,  to  the  defendant.  In 
view  of  all  of  the  testimony  touching  this  land,  we 
think  the  court  below  properly  held  it  to  be  the  prop- 
erty of  Teabout's  estate.  There  is  no  claim  that  the 
defendant  ever  put  a  dollar  in  this  land. 

VII.  The  "Frankville  farm  and  lots"  consisted  of 
several  tracts  of  land,  and  some  town  lots,  situated  in 

Winneshiek  county,  Iowa.  February  15, 
7,— :— ;— '  1883,  Emily  Teabout,  the  wife  of  Frank 
Teabout,  and  mother  of  defendant,  held  the  legal  title 
to  these  lots  and  lands.  On  that  day  she  conveyed 
them  to  the  defendant.  This  deed  was  not  signed  by 
Frank  Teabout  until  after  his  wife's  death,  in  1885. 
When  Emily  Teabout  died,  her  husband  had  not  parted 
with  his  dower  interest  in  said  lands  and  lots.  The 
conveyance  made  to  the  defendant  by  Frank  Teabout 
after  his  wife's  death  was  without  consideration,  volun- 
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tary,  and  for  the  purpose  of  defrauding  his  creditors. 
The  one-third  in  value  of  this  land  and  lots  is  held  in 
trust  for  Frank  Teabout. 

VIII.  The  court  below  properly  found  that  the 
defendant  should  account  for  one-third  of  the  rents  oti 
the  Frankville  property,  and  we  are  satisfied  with  the 
amount  of  said  finding. 

IX.  It  is  claimed  that  the  Lyons  note  and  mort- 
gage is  the  property  of  the  estate,  and  the  court  below 
so  held.  The  claim  rests  substantially  upon  the 
evidence  of  Warren  Walker  alone.  He  has  been 
impeached.  The  mere  fact  that,  after  the  indebtedness 
was  paid,  the  defendant  asked  Walker  to  satisfy  the 
mortgage  does  not  corroborate  Walker's  statement  that 
the  money  for  the  loan  was  furnished  by  F.  Teabout. 
We  think  the  court  erred  in  finding  that  this  property 
belonged  to  the  estate  of  Teabout. 

X.  Walker's  testimony  tends  to  show  that  in 
1881  he  purchased  ten  thousand  dollars'  worth  of 
United  States  bonds  for  Frank  Teabout.  His  evidence 
is  corroborated,  to  a  certain  extent,  as  to  the  purchase, 
and  as  to  the  fact  that  some  bonds  were  afterwards 
seen  in  Teabout 's  possession.  If,  however,  it  be  con- 
ceded that  the  purchase  of  the  bonds  with  Teabout's 
money  is  established,  there  is  no  evidence  which  would 
warrant  us  in  saying  that  the  defendant  received  the 
benefit  of  such  purchase.  We  can  not  charge  the 
defendant  with  this  property  on  mere  supposition. 

XI.  Much  other  property  is  involved  in  this  con- 
troversy, consisting  of  lands,  notes,  mortgages,  etc. 

It  is  impossible  for  us  to  consider  all  of 
.  _.  _.      .  ^ege  cjajms  jn  detail.     We  have  carefully 

examined  them  all,  and  while  it  must  be  admitted  that 
there  are  facts  and  circumstances  that  tend  to  show 
that  Frank  Teabout  had  property  of  his  own,  which  he 
may  have  placed  in  the  defendant's  hands,  yet  the 
showing  is  not  such  as  justifies  us  in  saying  that  she 
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received  from  him,  or  from  others  for  him,  any 
property  belonging  to  him,  which  she  should  be  held 
to  account  for  to  his  estate,  except  as  heretofore  stated. 
To  set  forth  our  reasons  for  reaching  this  conclusion 
would  require  a  lengthy  review  of  a  large  volume  of 
evidence.  It  is  sufficient  to  say  that  the  title  of  this 
property  is  in  the  defendant.  Her  acquisition  of  it 
may  have  been  honest.  We  should  not  be  justi- 
fied in  setting  aside  her  title  to  this  real  estate 
unless  the  evidence  showed,  clearly  and  satisfactorily, 
that  it  was  improperly  or  fraudulently  obtained  by  her. 
The  most  that  can  be  said  is  that  there  is  evidence  that 
might  constitute  a  link  in  the  chain  of  fraud,  but  the 
other  links  are  missing.  We  need  not  cite  authorities 
in  support  of  the  proposition  that  fraud  can  not  be 
presumed,  and  that  it  will  never  be  imputed  when  the 
facts  upon  which  it  is  predicated  are,  or  may  be,  con- 
sistent with  honesty  and  purity  of  intention.  The 
evidence  falls  short  of  satisfying  us  that  the  plaintiff  is 
entitled  to  the  relief  asked,  except  in  the  particulars 
heretofore  mentioned. 

XII.  Proceedings  were  had  in  the  court  below, 
after  the  appeal  was  taken,  to  correct  the  record  in  this 
9.  pbactiob:  ai-  ,case«  I*  was  claimed  that  in  several  respects 
ncord  byf  the  reporter's  transcript,  after  it  had  been 
counsel.  ^^y  certified,  had  been  altered,  and  certain 
additions  made  thereto,  and  interpolations  made  therein. 
The  trial  court  found  that  such  was  the  case,  and  cor- 
rected the  record  accordingly.  It  also  found  that  such 
alterations,  additions  and  interpolations  were  made  by 
H.  E.  Long,  counsel  for  the  plaintiff  herein,  without 
authority  from  the  court.  This  action  and  finding  of 
the  court  are  excepted  to  by  the  plaintiff.  The  plaintiff's 
counsel  contends,  in  brief,  that  all  the  changes  made 
by  him  in  the  transcript  were  by  way  of  correcting 
errors  of  the  reporter,  and  making  the  reporter's 
transcript  correspond  with  the  facts  proven,  as 
Vol.  87—44 
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shown  by  the  record.  It  matters  not  what  coun- 
sel's motive  was  for  thus  tampering  with  the  reporter's 
transcript.  It  is  no  justification  for  his  acts  to  say 
that  the  record  shows  that  such  correction,  changes, 
additions  and  interpolations  were  necessary  to 
make  the  transcript  conform  to  the  facts  shown  by  the 
documentary  evidence  introduced  on  the  trial.  We 
have  not  examined  the  papers  introduced  to  ascertain 
if  counsel's  claim  in  that  respect  is  well  founded,  for 
the  reason  that,  if  it  be  conceded,  it  would  not  warrant 
counsel  in  his  action.  If  the  reporter's  transcript  was 
not  accurate,  in  any  particular,  there  was  a  legal  and 
proper  way  of  correcting  it,  to  which  resort  should 
have  been  had.  The  moment  it  is  conceded  that  coun- 
sel in  a  case  may,  without  authority  from  the  court, 
alter,  change,  or  add  to  the  official  transcript  of  the 
evidence,  that  moment  such  transcript  becomes  value- 
less. The  only  safety  to  litigants  is  in  preserving  invio- 
late the  records  of  the  court.  We  can  not,  if  we  would, 
overlook  such  an  act  of  counsel.  It  merits  the  severest 
condemnation,  and  Evinces  a  lack  of  proper  apprecia- 
tion of  the  duties  and  responsibilities  devolving  upon 
one  who  practices  an  honorable  profession. 

XIII.  The  plaintiff  excepts  to  the  action  of  the 
court  in  overruling  the  first  and  sixth  grounds  of  his 
motion  to  correct  the  record.  As  we  do  not  find  in  the 
record  anything  showing  what  said  grounds  were,  we 
must  presume  the  action  of  the  court  in  that  respect 
was  proper. 

The  judgment  of  the  district  court,  as  modified 
with  reference  to  the  Lyons  note  and  mortgage,  is 
affikmed. 

upon  rehearing. 

Friday,  October  20,  1893. 

Per  Curiam. — In  division  I.  of  the  opinion  in  this 
case  this  court  said:     "If  plaintiff  intended  to  take 
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advantage  of  the  fact  that  his  amendment  had  not  been 
answered,  he  should  have  done  so  in  the  lower  court, 
by  taking  a  default."  In  his  petition  for  a  rehearing, 
the  plaintiff  insists  that  such  holding  contravenes  the 
statute. 

It  may  be  admitted  that  the  language  used  goes 
too  far,  and  that  under  the  statute  the  mere  failure  of 
the  plaintiff  to  insist  upon  or  take  defendant's  default 
will  not  constitute  a  waiver  of  his  right  to  claim  the 
benefit  of  the  statutory  provision.  In  the  case  at  bar, 
the  plaintiff,  after  the  filing  of  the  amendment,  pro- 
ceeded to  trial,  and  the  amendment  was  treated  by  both 
parties  as  denied.  It  is  claimed  that  no  evidence  was 
taken,  after  the  filing  of  the  amendment,  in  support  of 
the  matters  pleaded  therein.  But  the  evidence  in  fact 
taken,  in  part  at  least,  supported  the  plaintiff's  claim 
as  set  out  in  said  amendment.  Besides,  from  the 
record  it  appears  that  evidence  was  taken  on  the  trial 
in  support  of  the  claim  made  in  the  amendment. 
Furthermore,  it  is  clear  that  the  claim  that  the  amend- 
ment was  not  denied  was  first  made  in  this  court. 
Under  such  circumstances  we  can  not  consider  it. 
Burnett  v.  Longhridge,  ante,  page  324.  The  objection- 
able language  used  in  the  opinion  does  not  affect  the 
result  reached  therein. 

We  have  re-examined  the  other  questions  discussed 
in  the  petition  for  rehearing,  and  are  content  with  "the 
conclusion  heretofore  announced.  The  petition  for  a 
rehearing  will,  therefore,  be  overruled. 


IT757! 
The  State  of  Iowa,  Appellee,  v.  Alonzo  McEnturff,  ',98  4,fll 

Appellant. 

1.  Intoxicating  Liquors:  nuisance:  indictment.  An  indictment 
for  the  crime  of  nuisance  under  the  provisions  of  section  1543  of  the 
Code,  forbidding  the  use  of  any  building  for  the  manufacture  or  sale 
of  intoxicating  liquors,  need  not  allege  that  the  building  so  used  is  a 
place  resorted  to  by  persons  desiring  to  buy  intoxicating  liquors. 
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2.   :  :  attorney  pees.     Where  there  is  a  controversy  in 


regard  to  the  value  of  the  services  rendered  by  the  attorney  for  the 
state  in  such  cases,  the  amount  of  the  attorney  fee  should  be  deter- 
mined by  the  court  upon  the  record  and  the  evidence  that  may  be 
introduced. 

Appeal  from  Shelby  District  Court. — Hon.  N.  W.  Macy, 

Judge. 

Wednesday,  May  10,  1893. 

The  defendant  was  convicted  of  the  crime  of 
nuisance,  alleged  to  have  been  committed  by  erecting 
and  maintaining  a  building,  and  keeping  for  sale 
and  selling  therein  intoxicating  liquors  in  violation  of 
law.  From  a  judgment  which  reqjuired  him  to  pay  a 
fine  and  costs  he  appeals.  The  state  appeals  from  so 
much  of  the  judgment  as  fixed  the  amount  of  the  fee 
for  the  county  attorney. — Upon  stdte's  appeal,  Reversed; 
upon  defendant's  appeal,  Affirmed. 

Henj.  I.  Salinger,  for  appellant. 

John  Y.  Stone,  Attorney  General,  and  J.  Z>. 
Whitney,  for  the  State. 

Robinson,  C.  J. — The  indictment  charges  that  on 
a  date  specified,  in  the  county  of  Shelby,  in  the  state 
of  Iowa,  the  defendant  did  "erect,  establish,  continue, 
and  use  a  building,  erection,  and  place,  with  the  intent 
and  for  the  purpose  then  and  therein,  to  sell  intoxicat- 
ing liquors  contrary  to  law,  and  with  the  intent  and  for 
the  purpose  then  and  there  and  therein,  to  own,  keep, 
and  be  concerned,  engaged,  and  employed  in  owning 
and  keeping  intoxicating  liquors,  with  intent  unlaw- 
fully to  sell  the  same  within  said  state,  contrary  to  the 
form  of  the  statute  in  such  cases  made  and  provided, 
and  against  the  peace  and  dignity  of  the  state  of 
Iowa." 

I.  The  appellant  contends  that  the  indictment 
was  defective  in  omitting  to  charge  that  liquor  was 
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i.  intoxicating  ©ither  kept  for  unlawful  sale,  or  unlaw- 
S2Sia?c:e:  fully  sold,  in  a  place  resorted  to  by 
indictment.  pers0lis  desiring  to  buy  intoxicating 
liquors,  and  that  the  court  erred  in  charging  the  jury 
that  proof  that  the  place  was  so  resorted  to  was  not 
•essential  to  a  conviction.  The  indictment  was  found 
under  section  1543  of  the  Code.  That  provides  that 
4  'whoever  shall  erect  or  establish  or  continue  or  use  any 
building,  erection,  or  place  for  any  of  the  purposes 
prohibited  in  said  sections  [1525,  1540-1542,  of  the 
■Code]  shall  be  deemed  guilty  of  nuisance,  and  may  be 
prosecuted  and  punished  accordingly."  Section  1525 
relates  to  the  illegal  manufacture  of  intoxicating 
liquors.  Section  1540  provides  for  the  punishment  of 
persons  who  shall  without  a  permit  sell,  or,  in  consid- 
eration of  the  purchase  of  any  other  property,  give,  to 
any  person  intoxicating  liquors.  Section  1541  provides 
that  any  person  who  shall  mix  any  intoxicating  liquor 
with  any  beer,  wine,  or  cider  by  him  sold,  and  shall 
sell  or  keep  for  sale  as  a  beverage  such  mixture,  shall 
be  deemed  guilty  under  section  1540,  and  be  punished 
accordingly.  Section  1542  prohibits  all  persons  from 
owning  or  keeping,  or  from  being  in  any  manner  con- 
cerned, engaged,  or  employed  in  owning  or  keeping, 
any  intoxicating  liquors,  with  intent  to  sell  the  same 
within  this  state,  or  to  permit  the  same  to  be  sold 
therein  in  violation  of  law.  It  will  be  noticed  that  the 
acts  of  manufacturing  in  violation  of  law,  or  selling,  or 
giving  away  in  consideration  of  the  purchase  of  other 
property  in  violation  of  law,  or  mixing  intoxicating 
liquors  with  any  beer,  wine,  or  cider,  and  selling  or 
keeping  for  sale  as  a  beverage  the  mixture,  or  the 
owning  or  keeping,  or  being  in  any  manner  concerned, 
-engaged,  or  employed  in  owning  or  keeping,  any  in- 
toxicating liquor,  with  intent  to  sell  or  to  permit  it  to 
be  sold  in  this  state  in  violation  of  law,  constitute  the 
offenses  prohibited  in  the  sections  specified,  without 
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regard  to  the  place  in  which  the  prohibited  acts  are 
performed.  Section  1543  is  designed  to  prevent  and 
punish  the  erection,  maintenance,  and  use  of  buildings 
and  other  places  for  the  purpose  of  doing  therein  those 
things  which  are  prohibited  by  the  other  sections.  It 
does  not  require  that  such  places  be  resorted  to  by 
persons  desiring  to  buy  intoxicating  liquors,  to  con- 
stitute the  crime  of  nuisance.  Under  section  1542 
the  finding  of  the  liquor  named  in  the  indictment  in 
the  possession  of  the  accused  in  his  private  dwelling 
house,  or  its  dependencies,  if  it  be  a  tavern,  public 
eating  house,  grocery,  or  other  place  of  public  resort, 
ic  presumptive  evidence  that  the  liquor  was  kept 
or  held  for  sale  contrary  to  the  provision  of  that 
section.  Sales  are  not  essential  to  the  commission  of 
any  of  the  offenses  prohibited  by  sections  1525,  1541, 
and  1542,  and  the  sales  prohibited  by  section  1540  may 
be  made  as  readily  to  the  person  who  visits  the  place  of 
business  of  the  seller  for  an  object  sanctioned  by  law 
as  to  one  who  resorts  to  it  for  the  purpose  of  buying  the 
liquor.  No  doubt  the  statute  is  designed  in  part  to 
prevent  the  maintenance  of  places  to  which  persons 
may  go  for  the  purpose  of  buying  liquors,  which  can 
not  be  sold  except  in  violation  of  the  law ;  but  it  is  not 
true  that  the  resorting  to  the  place  in  which  the  liquor 
is  manufactured  or  kept,  by  persons  desiring  to  pur- 
chase it,  is  a  necessary  element  of  the  crime  of  nuisance, 
as  defined  by  section  1543,  and  it  is  not  necessary  that 
such  resorting  to  be  charged  in  the  indictment.  Our 
conclusion  is  supported  to  some  extent  by  the  follow- 
ing cases:  State  v.  Price,  75  Iowa,  244;  State  v.  Vierst 
82  Iowa,  398.  We  are  not  unmindful  of  the  fact  that 
in  State  v.  Harris,  64  Iowa,  288,  it  was  said  that  the 
state,  in  order  to  convict,  "must  establish  that  intoxi- 
cating liquors  were  sold,  or  kept  with  intent  to  sell,  in 
a  building  or  place  which  is  resorted  to  by  persons 
desiring  to  procure  intoxicating  liquors."     That  was 
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said  with  special  reference  to  the  indictment  and 
evidence  then  under  consideration,  and  can  hot  be 
regarded  as  a  correct  statement  of  a  rule  of  law  of 
general  application  to  cases  arising  under  section  1543. 
We  conclude  that  there  was  no  error  in  the  matters 
of  which  defendant  complains. 

II.  At  the  time  judgment  was  rendered  against 
the  defendant,   the  county  attorney    asked  leave  to 

#         introduce  testimony    to  prove    that  the 

'  attorney  fees,  value  of  his  services  in  conducting  the 
trial  on  the  part  of  the  state  was  from  one  hundred 
and  twenty-five  to  one  hundred  and  fifty  dollars,  and 
requested  the  court  to  fix  the  attorney's  fee  at  one  hun- 
dred and  twenty-five  dollars.  The  court  refused  to 
hear  any  testimony  as  to  the  value  of  the  services,  and 
assessed  the  amount  to  be  allowed  as  an  attorney's  fee 
at  twenty-five  dollars.  It  is  contended  on  behalf  of 
the  state,  in  effect,  that  section  1,  chapter  66,  of  the 
acts  of  the  Twenty-first  General  Assembly  governs  the 
taxing  of  attorneys'  fees  in  cases  of  this  kind.  That 
section  provides  that  "if  successful  in  the  action,  the 
plaintiff  shall  be  entitled  to  an  attorney's  fee  of  not 
less  than  twenty-five  dollars,  to  be  taxed  and  collected 
as  costs  against  the  defendant."  In  Craig  v.  Werth- 
mueller,  78  Iowa,  606,  it  was  said  that,  where  there 
is  no  controversy  as  to  the  amount  which  should  be 
taxed  under  that  provision,  it  may  be  fixed  by  the 
judge,  upon  his  knowledge  of  the  services  rendered  and 
the  record,  without  testimony;  but  that,  where  there 
is  contention  as  to  the  amount  to  be  taxed,  testimony 
6hould  be  heard,  and  the  amount  determined  from  the 
testimony  and  the  record  alone.  The  section  provides 
for  the  taxing  of  attorneys'  fees  in  civil  actions  to 
enjoin  nuisances,  defined  by  section  1543  of  the  Code, 
and  has  no  application  to  criminal  cases  prosecuted  by 
indictment  under  that  section.  Attorneys'  fees  in  such 
criminal  cases  are  authorized  by  the  fourth  section  of 
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chapter  66,  referred  to,  which  provides  that  whoever 
is  convicted  of  keeping  a  nuisance  under  section  1543 
of  the  Code,  as  it  is  amended  by  section  12,  chapter 
143,  Acts  Twentieth  General  Assembly,  shall  pay  a  fine 
and  costs  of  prosecution,  "and  the  costs  shall  include 
a  reasonable  attorney's  fee,  to  be  assessed  by  the 
court. "  By  section  1  the  attorney's  fee  is  "to  be 
taxed,"  and  by  section  4  it  is  "to  be  assessed  by  the 
court."  The  effect  of  those  two  provisions  is  substan- 
tially the  same.  To  tax  a  fee,  within  the  meaning  of 
the  statute,  is  to  fix  or  determine  it,  and  to  assess  a  fee 
is  to  do  the  same  thing.  Actions  to  enjoin  nuisances 
are  triable  by  the  court  without  a  jury,  but  criminal 
cases  are  triable  by  jury;  and  it  was  deemed  proper  by 
the  general  assembly  to  provide  that  in  such  cases, 
under  section  1543,  an  attorney's  fee  should  be  allowed, 
but  that  it  should  be  determined  by  the  court,  and  not 
by  the  jury.  The  amount  assessed  must  be  reasona- 
ble, depending  upon  the  skill,  time,  and  labor  the 
attorney  has  properly  devoted  to  the  case.  Where 
there  is  a  controversy  in  regard  to  the  value  of  the  serv- 
ices rendered  by  the  attorney,  it  should  be  determined 
upon  the  record  of  the  case  and  the  evidence  which 
may  be  submitted.  In  this  case,  if  the  value  of  the 
services  rendered  by  the  attorney  for  the  plaintiff  was 
what  he  claimed  it  to  be,  the  amount  assessed  as  an 
attorney's  fee  was  not  reasonable.  It  appears  that  the 
time  occupied  by  the  attorney  in  preparing  the  case  for 
trial  and  in  trying  it  was  three  or  four  days.  We  think 
the  court  erred  in  refusing  to  hear  evidence  in  regard 
to  the  value  of  the  services.  So  much  of  the  cause  as 
involves  the  assessment  of  an  attorney's  fee  will  be 
remanded  for  further  action  in  the  district  court.  The 
judgment  of  that  court  on  the  appeal  of  the  defendant 
is  affirmed.  So  much  of  it  as  is  involved  in  the  appeal 
of  the  state  is  reversed. 
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Jesse  Wright,  Appellee,  v.  W.  S.  Everett, 
Appellant. 

1.  Landlord  and  Tenant:  default  op  lessee:  eviction:  damages. 
Where  a  farm  lease  required  the  lessee  to  cultivate  the  farm,  harvest 
all  crops,  and  give  as  rental  two-fifths  of  the  grain  in  crib,  and 
two- fifths  of  the  hay  in  stack  on  the  first  day  of  March  in  each 
year,  and  provided  that  the  lessor  might  re-enter  the  premises  in  case 
of  the  default  of  the  lessee  on  any  covenant  therein,  and  the  lessee 
failing  to  properly  cultivate  said  farm  the  first  year  of  said  lease,  and, 
being  without  teams  for  such  purpose,  the  lessor  served  notice  upon 
the  lessee  in  the  January  following  to  quit,  and  in  the  following 
spring  entered  upon  said  farm,  and  proceeded  to  cultivate  the  same, 
without  objection  from  the  lessee,  who  soon  afterwards  quit  without 
force  being  used  to  eject  him,  held,  that  the  possession  taken  by  the 
lessor  was  not  wrongful,  and  that  the  lessee  was  not  entitled  to  dam- 
ages therefor. 

2.  Practice  in  Supreme  Court:  record:  bill  of  exceptions. 
Where  the  evidence  in  a  law  action  is  taken  down  by  a  shorthand 
reporter,  and  made  of  record  by  a  skeleton  bill  of  exceptions,  which 
properly  identifies  every  item  of  evidence,  so  that  the  clerk  of  the 
court  is  enabled  to  make  up  his  transcript  with  certainty,  the  record 
will  be  deemed  sufficient  upon  appeal. 

Appeal  from  Monona  District  Court. — Hon.  George  W. 
Wakefield,  Judge. 

Wednesday,  May  10,  1893. 

This  is  an  action  between  a  farm  tenant  and  his 
landlord.  The  plaintiff  and  another  rented  a  farm  of 
the  defendant  for  the  years  1888,  1889,  and  1890..  The 
plaintiff's  partner  in  the  enterprise  was  one  Collins. 
The  farm  was  cultivated  by  the  plaintiff  and  Collins  in 
the  year  1888.  In  January,  1889,  the  defendant  gave 
Collins  and  the  plaintiff  notice  to  quit  the  premises, 
and  the  defendant,  while  the  said  tenants  yet  occupied 
the  house  on  the  land,  went  upon  the  premises  and 
commenced  farming  operations  in  March,  1889,  and 
after  a  time  the  plaintiff  and  Collins  quit  the  possession 
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of  the  house.  The  plaintiff  claims  thai;  Collins  assigned 
to  him  all  claims  which  he  had  against  the  defendant, 
growing  out  of  the  lease  of  the  land,  and  this  suit  was 
brought  on  five  counts  or  causes  of  action,  which 
included  a  cause  of  action  for  alleged  malicious  prose- 
cution. The  defendant  met  these  claims  by  denials, 
and  he  also  set  up  a  counterclaim  for  damages  for  fail- 
ure to  properly  cultivate  the  land  for  the  year  1888f 
and  for  boarding,  wood,  hay,  and  other  items,  includ- 
ing a  balance  for  some  seventy-eight  dollars  on  a  prom- 
issory note.  There  was  a  trial  by  jury,  and  separate 
findings  were  made  upon  each  cause  of  action  and 
upon  the  counterclaim.  A  motion  to  set  aside  the 
counterclaim  was  overruled,  and  judgment  was  entered 
thereon.     The  defendant  appeals. — Reversed. 

Wright  &  Hubbard,  for  appellant. 

McMillan  &  Kindall,  for  appellee. 

Eothrock,  J. — I.  The  first  cause  of  action  was  for 
work  and  labor  on  the  farm,  in  ditching,  shingling 
i.  landlord  and  a  house,  and  making  a  cave  on  the  farm. 
u^oTlject-0-  The  jury  found  that  there  was  no  merit 
fees!  am"  in  this  claim.  The  second  count  was  for 
work  and  labor  during  the  years  1887  and  1888,  part 
of  it  being  done  on  the  leased  farm.  The  jury  found 
for  the  plaintiff  on  this  count  in  the  sum  of  thirty-seven 
dollars  and  seventeen  cents.  The  amount  claimed  was 
one  hundred  and  three  dollars  and  seventy-five  cents. 
The  third  claim  was  for  the  alleged  wrongful,  unlawful 
and  malicious  seizure  of  certain  personal  property  of 
the  plaintiff.  The  evidence  shows  that  the  seizure  of 
this  property  was  made  under  a  chattel  mortgage,  and 
the  jury  found  that  it  was  a  rightful  seizure. 

The  fourth  count  was  for  damages  for  forcibly  and 
unlawfully  taking  possession  of  the  said  farm  while  the 
plaintiff  and  Collins  were  rightfully  in  the  possession 
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thereof  under  their  lease,  and  thereby  depriving  them 
of  the  profits  and  benefits  arising  from  its  cultivation 
for  the  years  1889  and  1890.  The  averment  setting 
forth  this  alleged  wrong  was  in  these  words:  "That, 
notwithstanding  said  lease  and  its  covenants,  the 
defendant,  about  March  1,  1889,  by  force,  and  unlaw- 
fully, and  against  the  protest  of  said  lessees,  did  take 
forcible  and  undue  possession  of  said  premises,  and 
forbid  and  prevent  the  plaintiff  from  cultivating  said 
land  for  the  balance  of  the  term ;  that  the  value  of  the 
use  of  said  premises  for  the  unexpired  term  was  and  is 
eight  hundred  dollars."  The  jury  found  for  the  plain- 
tiff, on  this  count,  in  the  sum  of  six  hundred  and  forty- 
seven  dollars  and  ten  cents.  On  the  fifth  count,  for 
the  alleged  malicious  prosecution,  the  finding  was  two 
hundred  and  fifty  dollars  for  the  plaintiff.  On  the 
defendant's  counterclaim  the  verdict  was  for  the  sum 
of  two  hundred  and  twenty-four  dollars  and  twenty- 
nine  cents  in  favor  of  the  defendant.  The  findings  of 
the  jury  indicate  that  a  large  part  of  the  claims  prefer- 
red by  the  plaintiff  were  unfounded.  Indeed,  the  very 
nature  of  many  of  the  charges  indicates  that  they  have 
no  merit.  No  complaint  is  made  of  the  special  finding 
that  the  plaintiff  is  entitled  to  recover  the  sum  of  two 
hundred  and  fifty  dollars  for  the  alleged  malicious 
prosecution,  nor  for  the  thirty-seven  dollars  and  seven- 
teen cents  allowed  for  work  and  labor;  and  the  defend- 
ant does  not  claim  that  he  should  have  been  awarded  a 
larger  amount  on  his  counterclaim. 

The  sole  ground  of  complaint  is  that  the  verdict, 
so  far  as  it  awards  six  hundred  and  forty-seven  dollars 
and  ten  cents  to  the  plaintiff  for  the  alleged  wrongful 
taking  possession  of  the  farm,  is  not  supported  by  the 
evidence.  The  lease  required  the  lessees  "to  plow, 
plant,  sow,  properly  work,  and  harvest  all  crops  grown 
on  the  premises,  in  good  and  proper  season,  giving  no 
preference  to  harvesting  and  storing  their  shares,  to 
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the  detriment  of  the  first  party,  and  give  as  rental  two- 
fifths  of  the  grain  in  the  crib,  two-fifths  of  the  hay  in 
stack,  on  March  1  in  each  year;  said  first  party  to  keep 
fences  and  buildings  in  good  repair,  second  party  to 
haul  out  all  the  manure  they  can,  and  all  the  stock  to 
run  in  the  field  of  both  parties  after  crops  are  gathered, 
until  March  1  of  each  year."  It  is  further  provided 
in  the  lease  that,  if  the  lessees  defaulted  in  any  cove- 
nant therein,  it  should  be  lawful  for  the  lessor  to 
re-enter  the  premises,  and  that  the  lessees  should  sur- 
render the  same. 

There  is  strong  evidence  in  the  case  that  there  was 
a  signal  failure,  on  the  part  of  the  lessees,  to  properly 
•cultivate  the  farm  and  harvest  the  crops  for  the  year 
1888.  The  defendant  had  a  chattel  mortgage  upon  the 
property  of  the  lessees  used  in  farming  the  land.  The 
mortgage  was  foreclosed  in  the  usual  manner,  and  on 
the  fourteenth  day  of  January,  1889,  the  property  was 
sold  to  satisfy  the  mortgage.  This  sale  was  not  wrongful. 
The  third  count  of  the  petition  is  a  claim  for  damages 
for  seizing  the  property  and  foreclosing  the  mortgage, 
and  the  jury  rightfully  found  that  the  plaintiff  was  not 
entitled  to  damages  therefor.  The  plaintiffs  were  then 
on  the  land  without  teams  to  cultivate  it.  On  the 
fourteenth  day  of  January,  1889,  the  defendant  gave 
them  written  notice  to  quit  the  farm.  They  made  no 
response  to  this  notice,  except  that  the  plaintiff  said  to 
the  person  who  served  the  notice  that  he  (plaintiff) 
calculated  to  stay  there.  When  the  proper  time  arrived 
to  commence  spring  work  on  the  farm,  the  defendant 
commenced  operations  thereon,  and  there  is  not  one 
word  in  evidence  to  the  effect  that  any  objection  was 
made  by  the  plaintiff.  He  testified,  in  his  examination 
as  a  witness  on  that  subject,  as  follows:  "Defendant 
gave  notice  to  quit  the  premises  January  14,  and  took 
possession  in  March,  1889.  He  went  in  and  went  to 
work.    I  was  living  there  at  the  time,  and  making  it 
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my  home.  I  was  working  at  a  neighbor's,  and  home 
nights.  I  lived  on  the  land  there  under  the  lease.  He 
went  in  and  knocked  down  the  stables,  and  commenced 
to  farm.  I  never  permitted  him  to  go  there.  I  remained 
there  until  March  some  time,  and  Collins  also.  The 
defendant  did  not  use  any  force.  He  went  in  and  took 
possession  and  began  to  cultivate  it,  and  I  quit.  There 
was  no  force  used  to  eject  me.  I  told  the  man  that 
served  the  notice  an  me  that  I  calculated  to  stay  there. 
I  did  not  stay,  but  left." 

It  appears  to  us  that  there  was  no  evidence  author- 
izing a  finding  that  the  possession  was  taken  wrong- 
fully. The  defendant  was  under  no  obligation  to  allow 
the  farm  to  lie  without  cultivation,  and,  under  the 
lease,  the  lessees  had  no  right  to  sublet  it  without  the 
consent  of  the  defendant;  and  the  lessees  had  no 
means  of  farming  it  for  the  year  1889.  The  verdict  of 
the  jury  was  without  support  in  the  evidence,  for  the 
further  reason  that  there  was  really  no  competent  evi- 
dence of  the  value  of  the  use  of  the  farm  to  a  tenant 
under  this  lease.  The  lease  required  the  tenant  to  give 
two-fifths  of  the  crops  raised  to  the  defendant  as  a  rent. 
The  evidence  in  relation  to  the  value  of  the  use  did  not 
go  to  the  real  question.  Most  of  it  was  based  on  the 
rental  value  of  the  land.  The  true  inquiry  was,  what 
was  a  farm  worth  to  a  tenant  after  paying  the  rent? 
Or,  in  other  words,  if  the  lessees  had  sold  or  assigned 
their  lease,  what  was  its  value  to  the  assignee,  taking 
into  account  the  rent  required  to  be  paid?  As  no  com- 
plaint is  made  as  to  any  other  finding  of  the  jury,  the 
judgment  will  be  affirmed  in  all  respects,  excepting  as 
to  the  amount  of  six  hundred  and  forty-seven  dollars 
and  ten  cents.  As  to  that  item  the  case  is  reversed, 
and  remanded  for  a  new  trial. 

II.  A  question  is  made  involving  the  insufficiency 
of  the  record  in  this  court.     We  are  asked  to  strike  the 
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evidence  from  the  abstract,  on  the  ground 
supreme  that  it  has •  not  been  properly  identified 

court:  record:  r       r        J 

cepuons."  and  Preserved  by  bill  of  exceptions,  or 
otherwise.  We  have  examined  this  ques- 
tion, and  our  conclusion  is  that  the  motion  to  strike  is 
not  well  taken.  This  is  an  action  at  law.  The  evi- 
dence was  taken  by  a  shorthand  reporter.  There  was 
a  skeleton  bill  of  exceptions,  which  properly  identified 
every  item  of  evidence,  so  that  the  clerk  of  the  court 
was  enabled  to  make  up  his  transcript  with  certainty. 
It  is  not  necessary  that  we  should  elaborate  our  deci- 
sion on  this  question.    Reversed. 


w        The  ,  State  of    Iowa,  Appellee,  v.  T.  0.   Lindoen, 
im  a*l  Appellant. 

1.  Intoxicating  Liquors:  nuisance:  defense.  It  is  no  defense  to 
a  prosecution  for  the  illegal  sale  of  intoxicating  liquors  that  the 
defendant  did  not  know  that  the  liquor  sold  was  intoxicating. 

2.   :    :    evidence.     A  witness  for  the  defendant  having 

testified  to  the  ingredients  contained  in  said  liquor,  and  explained  the 
process  of  its  manufacture,  and  it  being  proposed  to  have  said  wit- 
ness put  together  said  ingredients,  and  show  the  jury  the  composi- 
tion of  the  liquor  in  question,  held,  that  the  court  properly  refused  to 
permit  the  experiment. 

3.   :  :  instruction  to  jury.     The  court  having  instructed 

the  jury  that  if  the  liquor  in  question  '*was,  in  fact  beer,  or  intoxi- 
cating liquor,  then  the  fact  that  some  men  could  drink  it  without 
feeling  the  effects  of  the  same  would  constitute  no  evidence  for  the 
defense,"  held,  that  the  instruction  could  not  be  construed  as  with- 
drawing from  the  jury  the  evidence  of  witnesses  for  the  defense,  who 
testified  that  they  had  drunk  the  beverage  in  question,  and  that  it 
did  not  intoxicate  them. 

4.  Practice  in  Supreme  Court:  verdict:  evidence.  A  judgment 
will  not  be  reversed  in  the  supreme  court  because  of  the  insufficiency 
of  the  evidence  where  the  evidence  is  conflicting,  and  there  is  evi- 
dence tending  to  support  the  verdict  of  the  jury. 

Appeal  from  Story  District  Court. — Hon.  D.  R.  Hind- 
man,  Judge. 
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Wednesday,  May  10, 1893. 

The  defendant  was  accused  of  the  crime  of  keep- 
ing for  sale  and  selling,  in  a  place  named,  intoxicating 
liquors,  in  violation  of  law,  was  tried  by  a  jury,  and 
found  guilty.  From  the  judgment  rendered  on  the 
verdict,  he  appeals. — Affirmed. 

J.  F.  Martin,  for  appellant. 

John  Y.  Stone,  Attorney  General,  and  Thos.  A. 
Cheshire,  for  the  State. 

Robinson,  C.  J. — I.  At  the  time  the  offense 
of  which  the  defendant  was  convicted  is  alleged  to 
have  been  committed,  he  had  a  restaurant 
'  u^on^na?  in  which  he  kept  for  sale,  and  sold, 
beverages  of  different  kinds,  one  of  which, 
known  as  "B.  B.,"  is  claimed  by  the  state  to  have 
been  intoxicating.  To  prove  that  such  was  its  char- 
acter the  state  introduced  witnesses  who  testified,  in 
effect,  that  they  had  drunk  it  in  the  defendant's  place 
of  business,  and  that  it  was  intoxicating;  and  one,  a 
chemist,  who  testified  that  it  contained  alcohol.  The 
defendant  testified  in  his  own  behalf,  and  was  asked  if 
he  knew  at  the  time  he  sold  the  beverage  that  it  would 
produce  intoxication,  and  also  whether  he  ever  discov- 
ered that  it  made  any  one  drunk,  but  on  the  objection  of 
the  state  he  was  not  permitted  to  answer.  Ignorance 
on  the  part  of  the  defendant  of  the  fact  that  the  bev- 
erage he  sold  was  intoxicating  would  not  be  a  defense 
to  the  charge  made  against  him.  He  sold  the  bever- 
age intentionally,  and  did  so  at  his  peril.  He  is  charge- 
able with  knowledge  of  its  real  nature  and  effect.  Had 
he  been  permitted  to  answer  the  second  question  in  the 
negative,  it  would  not  have  tended  to  establish  a 
defense,  nor  to  contradict  evidence  submitted  by  the 
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state,  for  it  was  not  shown  that  any  one  had  become 
intoxicated  in  his  place  of  business  by  drinking  it. 
One  witness  testified  that  it  made  him  i  'pretty  drank" 
to  drink  two  bottles  of  it,  but  it  is  not  shown  that  the 
defendant  saw  him  when  he  drank  it,  nor  while  he  was 
under  its  influence.  We  think  the  action  of  the  court 
in  excluding  the  answers  was  correct. 

II.  The  person  from  whom  the  defendant  pur- 
chased the  beverage  in  question  testified  as  a  witness 
2  . .         for  the  defendant,  naming  the  ingredients 

evidence.  jj.  contained,  and  explaining  the  process 
of  its  manufacture.  He  had  the  ingredients  in  the 
court  room,  and  was  asked  to  put  them  together,  "and 
show  the  jury  its  composition."  An  objection  to  his 
doing  so,  made  by  the  state,  was  properly  sustained. 
There  was  nothing  in  the  experiment  proposed  which 
could  have  enlightened  the  jury  in  regard  to  the  effects 
.which  the  beverage  would  produce  upon  persons  who 
should  drink  it. 

III.  The  court  charged  the  jury  as  follows:  "5. 
If  defendant  kept  *B.  B.,'  and  it  was  not  in  the  least 

intoxicating,  you  should  acquit;  but  if 
"  i^cti^to"  the  B.  B.  was  in  fact  beer,  or  intoxicat- 
ing liquor,  then  the  fact  that  some  men 
could  drink  it  without  feeling  the  effects  of  the  same 
will  constitute  no  evidence  for  defense  in  this  case.  If 
it  did  intoxicate,  or  if  it  did  contain  as  much  alcohol 
as  beer,  which  is  intoxicating,  then  such  B.  B.  was 
intoxicating;  and,  if  defendant  was  concerned  in  keep- 
ing or  selling  the  same,  or  keeping  with  intent  to  sell 
the  same,  3*ou  should  convict."  The  appellant  com- 
plains that  the  effect  of  this  instruction  was  to  with- 
draw from  the  jury  the  evidence  of  several  witnesses 
for  the  defense,  who  testified'  that  they  had  drunk  the 
beverage,  and  that  it  did  not  intoxicate  them,  nor 
tend  to  make  them  intoxicated.  The  language  of  the 
instruction  can  not  be  approved.     It  is  not  true  that  if 
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the  beverage  was  intoxicating  "the  fact  that  some  men 
could  drink  it  without  feeling  the  effects  of  the  same 
will  constitute  no  evidence  for  defense  in  this  case." 
Proof  of  that  fact  would  be  evidence  for  the  defense, 
but  the  meaning  of  the  instruction  is  evidently  that  if 
the  beverage  was  beer,  or  intoxicating,  then  the  fact 
that  some  men  could  drink  it  without  feeling  its  effects 
would  not  constitute  a  defense.  The  jury  could  not 
have  believed  that  they  were  authorized  to  disregard 
evidence  as  to  the  effects  of  the  beverage  upon  the 
defendant's  witnesses  unless  they  should  first  find  that 
the  beverage  was  in  fact  beer,  "or  intoxicating.  The 
term  *  intoxicating  liquor,"  as  used  in  our  statute, 
includes  beer.  Code,  section  1555.  Therefore,  if  the 
jury  found  that  the  beverage  was  beer,  or  intoxicat- 
ing, evidence  that  some  men  drank  it  without  feeling 
its  effects,  even  though  true,  could  not  have  affected 
the  verdict,  and  for  that  reason  the  erroneous  part  of 
the  instruction  was  not  prejudicial. 

IV.     It  is  said  the  verdict  is  not  supported  by 

4.  practice  in      the  evidence.     There  was  much  conflict 

coSmTerdict:  in  the  evidence,  and  its  weight  and  value 

evidence.         were  for  the  jury  to  determine.     We  can 

not  say  that  it  did  not  authorize  the  verdict  rendered. 

The  judgment  of  the  district  court  is  affirmed. 


J110    139 


D.  P.  Livermore,  Appellant,  v.  John  Maxwell  et  al.9 
Appellees;  Josiah  P.  Quincy,  Appellant,  v. 
Nicholas  Ginsbach  et  aL,  Appellees;  Same  v. 
Ernest  A.  Alline  et  aL,  Appellees;  Ann  Davis, 
Appellant,  v.  Mathias  Werle  et  aL,  Appellees;  fir  m 
and  A.  T.  Perkins,  Appellee,  v.  Paul  Boever 
et  aL,  Appellants. 

1.  Mortgage:  assignment:  payment:  agency.  Where,  after  the 
assignment  of  a  promissory  note  and  of  a  trust  deed  given  to  secure 
the  same,  which  deed  was  conditioned  for  the  payment  of  said  note 
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and  provided  for  a  reconveyance  upon  payment  of  said  indebtedness, 
payment  of  said  note  was  made  to  the  trustee  named  in  said  deed, 
nearly  two  years  before  maturity,  and  with  knowledge  of  said 
assignment,  and  thereupon  said  trustee  and  the  cestui  que  trust 
named  in  said  deed  entered  satisfaction  thereof  upon  the  margin  of 
the  record  of  said  deed,  held,  that,  in  the  absence  of  any  express 
authority  in  the  trust  deed,  the  trustee  could  not  be  considered  the 
agent  of  the  assignee  of  said  note  to  receive  payment  thereof,  and 
that  payment  to  the  trustee  did  not  operate  as  a  satisfaction  of  said 
indebtedness. 


:    :    :    .    The    indorsement  of  said  note 

having  been  made  by  the  trustee  with  the  knowledge  and  consent  of 
the  cestui  que  trust,  it  was  sufficient  to  transfer  the  latter*  s  interest 
therein,  although  not  signed  by  her. 


8.    :     :     INNOCENT  PURCHASER:     PRIORITY    OF  liens.     Said 

assignment  of  the  trust  deed  not  having  been  recorded,  held,  that  a 
mortgage  accepted  upon  the  faith  of  the  satisfaction  of  said  deed  of ' 
record  by  the  trustee  and  cestui  que  trust,  and  without  notice  of  said 
assignment,  was  a  superior  lien  upon  the  property  conveyed. 

4.  :  :  :  .    So  also  a  purchaser  of  a  part  of  the 

property  conveyed  by  said  trust  deed,  without  notice  of  said  assign- 
ment, and  after  said  deed  had  been  satisfied  of  record  by  one  having 
apparent  authority  from  the  record  to  enter  satisfaction  thereof, 
held,  to  be  entitled  to  hold  the  property  conveyed  free  from  the  lien 
of  said  trust  deed. 


5.  :  :  attorney  pees.    While  said  note  was  by  its  terms 

payable  in  Boston,  no  particular  place  in  said  city  was  designated,  no 
notice  was  given  to  whom  payment  should  be  made,  and  no  demand 
was  made  before  suit;  held,  that  the  defendants  having  resisted  pay- 
ment  after  the  commencement  of  action  thereon,  the  plaintiff  was 
entitled  to  recover  an  attorney's  fee. 

Appeal  from  Plymouth  District  Court. — Hon.  Scott  M. 
Ladd,  Judge. 

Wednesday,  May  10, 1893. 

Action  in  equity  to  cancel  and  set  aside  a  release 
and  satisfaction,  entered  on  the  record,  of  a  certain 
trust  deed,  executed  by  the  defendant  Maxwell  to 
secure  his  certain  promissory  note,  and  for  judgment 
and  decree  foreclosing  said  trust  deed,  and  declaring 
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the  plaintiff's  lien  superior  to  the  interest  or  liens  of 
the  defendants.  A  decree  was  entered  dismissing  the 
plaintiff's  petition,  from  which  he  appeals.  The  issues 
and  facts  appear  in  the  opinion. — Affirmed  in  part, 
and  in  part  reversed. 

Ira  T.  Martin  and  Haines  &  Lyman,  for  D.  P. 
Livermore,  Josiah  P.  Quincy  and  Ann  Davis,  appel- 
lants, and  A.  T.  Perkins,  appellee. 

F.  M.  Roseberry  and  Argo,  McDuffie  <&  Argo,  for 
Paul  and  Maggie  Boever,  appellants. 

J.  H.  &  G.  M.  Swan,  for  Farm  Land  Mortgage  and 
Debenture  Co.,  appellants. 

Patrick  Farrell,    Geo.   C.   Scott,  J.  H.  &  C.  M.  t 

Swan,  F.  M.  Roseberry,  Argo,  McDuffie  &  Reichman, 
and  Joy,  Hudson,  Call  &  Joy,  for  other  appellees. 

Given,  J. — Four  other  cases,  resting  largely  upon 
the  same  state  of  facts  involved  herein,  were  sub- 
mitted herewith,  namely:  Josiah  P.  Quincy,  appellant, 
v.  Nicholas  Ginsbach  et  al. ;  Josiah  P.  Quincy,  appel- 
lant, v.  Ernest  A.  Alline  et  al. ;  Ann  Davis,  appellant, 
v.  Mathias  Werle  et  al.;  A.  T.  Perkins  v.  Paul 
Boever  et  al.,  appellants.  The  following  facts  appli- 
cable to  all  these  cases  appear  without  controversy,  or 
are  fully  established  by  the  evidence: 

For  some  years  prior  to  and  during  the  time  of 
the  transactions  hereinafter  mentioned,  J.  M.  Dunn  *\ 

was  engaged,  at  Le  Mars,  Iowa,  in  the  business  of 
loaning   money    on    real    estate    security,   and  John  | 

Jeffries  &  Sons  were  engaged  in  business  as  real  estate  I 

and  mortgage  brokers  at  Boston,  Massachusetts.    J.  M.  j 

Dunn  employed  Jeffries  &  Sons1,  as  brokers,  to  sell  for  || 

him  on  commission  such  securities  as  he  might  send  \ 

them  for  that  purpose.     The  course  of  business  was  as  ) 
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follows:  In  some  instances,  J.  M.  Dunn  paid  the 
money  to  the  borrower  on  receiving  the  security;  in 
others,  he  took  an  application  for  a  loan,  forwarded  it 
to  Jeffries  &  Sons,  and,  when  notified  that  they  had  a 
purchaser  for  the  securities,  Dunn  took  and  forwarded 
the  note  and  trust  deed  of  the  borrower  to  Jeffries  & 
Sons,  who  indorsed  the  same  to  the  purchaser  on  pay- 
ment of  the  purchase  price,  and  forwarded  the  money, 
less  commissions,  to  J.  M.  Dunn,  and  he  delivered  it  to 
the  borrower.  In  each  instance,  whether  the  loan  was 
made  in  the  one  way  or  the  other,  J.  M.  Dunn  took 
the  promissory  note  of  the  borrower  for  the  amount  of 
the  loan,  with  interest  coupons  attached,  payable 
to  the  order  of  P.  M.  Dunn  at  Boston,  Massachusetts. 
He  also  took  from  the  borrower  a  deed  to  himself,  as 
trustee,  conditioned  for  the  payment  of  the  debt,  and 
providing  for  a  reconveyance  "on  full  payment  of  the 
indebtedness."  The  notes  thus  taken  were  forwarded 
to  Jeffries  &  Sons,  with  indorsement  thereon  to  them, 
without  recourse,  of  the  note  and  annexed  coupons. 
In  some  instances  the  coupons  were  also  indorsed,  but 
in  blank  as  to  the  indorsee.  These  indorsements  pur- 
ported to  be  signed  by  P.  M.  Dunn.  J.  M.  Dunn  also 
sent  to  Jeffries  &  Sons  the  trust  deed,  duly  recorded, 
without  indorsement.  On  receipt  of  such  securities, 
in  case  where  application  for  a  loan  had  been  apcepted, 
Jeffries  &  Sons  indorsed  them,  without  recourse,  to 
the  person  accepting  the  loan,  on  payment  of  the 
amount,  and  forwarded  the  money,  less  the  commis- 
sions, to  J.  M.  Dunn,  who  paid  it  to  the  borrower. 
In  cases  where  J.  M.  Dunn  had  made  the  loan  from 
his  own  money,  Jeffries  &  Sons  sold  and  indorsed  the 
notes,  without  recourse,  to  the  purchaser,  and  remitted 
the  amount,  less  commissions,  to  J.  M.  Dunn.  Pay- 
ment of  matured  coupons  was  made  through  J.  M. 
Dunn,  the  person  paying  furnishing  him  the  money, 
which  he  sent  to  Jeffries  &  Sons,  who  paid  it  to  the 
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holder  of  the  note  on  surrender  of  the  coupon,  which 
was  sent,  through  Dunn,  to  the  person  paying  the 
same.  P.  M.  Dunn,  the  payee  in  these  notes  and 
cestui  que  trust,  was  the  wife  of  J.  M.  Dunn.  We  are 
satisfied  from  the  evidence  that  she  had  no  personal 
interest  in  these  transactions,  and  that  her  name  was 
used  by  her  husband,  in  taking  securities  and  indorsing 
notes,  by  her  authority  and  with  her  knowledge  and 
consent. 

The  facts  in  the  case  against  Maxwell  etal.,  are 
that  on  December  1,  1885,  the  defendant  John  Maxwell 
having  borrowed  one  thousand,  one  hundred  dollars 
from  J.  M.  Dunn,  executed  his  promissory  note  therefor, 
and  his  trust  deed  to  secure  the  same,  in  the  manner 
stated  above.  The  deed  being  duly  recorded,  J.  M. 
Dunn,  on  December  12,  1885,  sent  said  note,  coupons, 
and  deed  to  Jeffries  &  Sons,  indorsed  as  above  stated, 
to  be  sold.  On  December  15,  1885,  the  plaintiff  pur- 
chased said  note  and  coupons,  and  Jeffries  &  Sons 
indorsed  the  note  to  him,  without  recourse,  and  deliv- 
ered to  him  the  coupons,  which  were  indorsed  in  blank, 
the  blank  being  filled  with  the  name  of  the  plaintiff  as 
indorsee.  .  The  amount  received  by  Jeffries  &  Sons 
from  the  plaintiff  was  sent  to  J.  M.  Dunn,  less  their 
commission.  The  coupons  were  paid  at  or  before 
maturity,  in  the  manner  stated  above.  On  March  27, 
1887,  John  Maxwell  sold  and  conveyed  by  warranty 
deed  a  part  of  the  land  to  the  defendant  Daniel  J. 
McNamara,  who  assumed  to  pay  seven  hundred  dollars 
of  the  debt  secured  by  the  trust  deed  from  the  defend- 
ant Maxwell.  On  September  26,  1887,  Maxwell  sold 
and  conveyed  to  McNamara  the  balance  of  the  land; 
McNamara  assuming  the  remaining  four  hundred  dol- 
lars of  the  indebtedness  secured  by  the  trust  deed. 
Prior  to  November  14,  1888,  McNaifiara  applied  to  the 
defendant,  the  Farm  Land  Mortgage  &  Debenture 
Company,  through  its  agent  at  Sioux  City,  for  a  loan 
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of  one  thousand,  six  hundred  dollars  upon  said  land, 
and  exhibited  an  abstract  showing  title  in  him,  clear  of 
all  incumbrances  except  said  trust  deed.  The  loan  was 
accepted  on  condition  that  said  trust  deed  should  be 
satisfied  and  canceled.  A  draft  was  drawn  on  the 
Farm  Land  Mortgage  &  Debenture  Company,  of  Chi- 
cago, for  the  amount  required  to  satisfy  the  trust  deed 
in  favor  of  J.  M.  Dunn,  trustee,  which  draft  was  sent 
to  J.  M.  Dunn,  to  be  presented  and  used  when  the  trust 
deed  was  properly  discharged  of  record,  and  an  abstract 
showing  that  fact  furnished  to  the  agent  at  Sioux  City. 
To  secure  this  loan  McNamara  executed  his  mortgage 
to  the  company,  November  14,  which  was  duly  recorded 
November  19,  1888.  Upon  receipt  of  the  draft  by  J. 
M.  Dunn,  the  following  entry  was  made  and  signed  in 
person  by  J.  M.  Dunn,  and  P.  M.  Dunn,  upon  the  mar- 
gin of  the  record  of  said  trust  deed:  "This  trust  deed 
paid  in  full,  and  the  same  is  hereby  released,  satisfied, 
and  discharged  of  record  this  twenty-sixth  day  of 
December,  1888.  J.  M.  Dunn,  Trustee.  P.  M.  Dunn, 
cestui  que  trust."  About  the  first  of  March,  1889, 
McNamara  sold  said  northeast  quarter  of  northeast 
quarter  of  Section  29  to  the  defendant  Albert 
Hockenberry,  and  at  the  same  time  paid  the  Farm 
Land  Mortgage  &  Debenture  Company  five  hundred 
dollars  upon  the  one  thousand,  six  hundred  dollar  loan, 
whereupon  said  company  released  the  one  thousand, 
six  hundred  dollar  mortgage,  and  took  a  new  mortgage 
securing  the  remaining  one  thousand,  one  hundred  dol- 
lars, upon  the  same  land,  except  that  sold  to  Hocken- 
berry. During  all  these  years  the  plaintiff  was  a 
resident  of  Massachusetts,  and  had  no  actual  knowl- 
edge of  the  transactions  between  the  defendants,  nor  of 
the  satisfaction  entered  upon  the  record  of  the  trust 
deed  until  shortly  before  the  commencement  of  this 
action.     The  plaintiff  failed  to  take  an  assignment  of 
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the  trust  deed,  and  failed  to  have  the  assignment  of 
the  Maxwell  note  to  him  entered  of  record. 

I.  We  first  inquire  as  to  the  liability  of  the  defend- 
ants Maxwell  and  McNamara.  They  answer  separately, 
lm  wsfgSment:  each  setting  up  the  payment  made  to  J. 
SKS£t:  M-  Dunn  as  a  ful1  satisfaction  of  the 
indebtedness,  and  claim  the  right  to  maintain  that 
defense  upon  the  ground  that  J.  M.  Dunn  was  agent 
for  the  holder  of  the  notes,  and  authorized  to  receive 
the  payment,  and  upon  the  further  ground  that  Mrs. 
P.  M.  Dunn  did  not  sign  the  indorsements,  and  therefore 
the  plaintiff  is  not  the  holder  of  negotiable  paper,  for 
value,  before  due.  There  is  no  evidence  that  J.  M. 
Dunn  was  agent  for  the  holder  of  the  notes,  and 
authorized  to  receive  payment  thereof,  unless  such 
agency  and  authority  are  found  in  the  trust  deed.  The 
only  authority  conferred  by  the  deed  is  to  reconvey 
upon  the  debt  being  fully  paid.  The  authorities  are 
uniform  in  holding  that  a  trustee  has  no  powers  except 
those  conferred  by  the  instrument  creating  the  trust ; 
that  persons  dealing  with  the  subject  of  the  trust  must 
take  notice  of  the  extent  and  limitations  of  the  powers 
conferred;  and  that  those  given  must  be  strictly  pur- 
sued. Perry  on  Trusts,  section  831;  Jones  on  Mort- 
gages, section  957 ;  Pomeroy's  Equity  Jurisprudence, 
section  1062;  Newman  v.  Samuels,  17  Iowa,  537;  Hill 
on  Trustees,  478.  Even  if  Mr.  Dunn  did  have  author- 
ity to  receive  payment  at  the  maturity  of  the  note,  that 
did  not  authorize  him  to  receive  it  when  he  did.  The 
note  was  payable  "on  the  first  day  of  December,  A.  D. 
1890, "  not  on  or  before;  yet  Mr.  Dunn  assumed  to 
receive  payment  nearly  two  years  before  it  was  due. 

It  was  argued  that,  as  Mrs.  P.  M.  Dunn  joined  in 
the  release  of  the  deed,  the  payment  should  be  held 
good  as  to  these  defendants.  These  defendants  knew 
that  the  note  was  negotiable  by  indorsement.  They  had 
each  paid  interest  coupons  that  were  returned  to  them, 
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bearing  the  indorsement  to  the  plaintiff,  and  they  knew 
that  neither  J.  M.  nor  P.  M.  Dunn  had  the  note  and  cou- 
pons to  surrender  at  the  time  the  payment  was  made. 
Kellogg  v.  Smith,  26  N.  Y.  18;  Bergen  v.  Urbahn,  83 
N.  Y.  49.  We  are  in  no  doubt  but  that  these  defend- 
ants knew  that  the  note  and  coupons  had  been  trans- 
ferred, and  made  the  payment  upon  the  mistaken 
belief  that  J.  M.  Dunn  had  authority,  as  trustee,  to 
receive  it.  It  is  certainly  a  hardship  to  require  these 
defendants  to  pay  this  debt  again,  and  equally  so  if  the 
plaintiff  must  lose  it.  It  is  a  familiar  and  just  rule, 
"that,  when  one  of  the  innocent  parties  must  suffer  by 
the  wrongful  act  of  a  third  person,  he  must  suffer  who 
left  it  in  the  power  of  such  third  person  to  do  the 
wrong.' '  McClure  v.  Burns,  16  Iowa,  591.  It  was 
these  defendants  who  put  it  in  the  power  of  J.  M. 
Dunn  to  embezzle  this  money. 

II. '  It  is  further  argued  that,  as  the  notes  were 
not  negotiable  without  indorsement,  and  as  Mrs.  Dunn 
2  .  _.       did  not  sign  the  indorsements,  they  are 

:  •  open  to  this  defense  of  payment.  As 
already  stated,  we  are  satisfied  that.  Mrs.  Dunn  author- 
ized these  indorsements,  if  she  did  not  make  them 
herself.  They  were  alike  effectual,  whether  made  by  her 
or  by  her  authority.  Our  conclusion  is  that  the  plain- 
tiff is  entitled  to  judgment  against  these  defendants  for 
the  amount  due  upon  the  notes. 

III.  We  next  consider  the  contention  between  the 
plaintiff  and  the  Farm  Land  Mortgage  &  Debenture 

,  . .  iRm    Company,   which  is  as  to  the  priority  of 

ShS2er:Pp?i.  their  respective  liens  upon  the  land  cov- 
orityoffiens.   ered  by    the  company>s    mortgage    last 

taken.  The  trust  deed  under  which  the  plaintiff  claims 
is  prior  in  point  of  date,  and,  as  we  have  seen,  is  due 
and  unsatisfied;  the  payment  to  J.  M.  Dunn,  and  the 
satisfaction  entered  of  record  by  him  and  P.  M.  Dunn, 
being  wholly  unauthorized  and  void.    It  follows  from 
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these  conclusions  that  the  plaintiff's  lien  must  be  held 
to  be  the  superior  lien,  unless  by  some  act  or  omission  he 
has  lost  the  right  to  have  it  so  declared.  It  is  apparent 
from  the  evidence  that  the  defendant  company  did  not 
have  any  knowledge  concerning  the  Maxwell  notes  and 
trust  deed,  other  than  that  imparted  by  the  record, 
until  long  after  it  took  the  mortgage  for  one  thousand 
and  one  hundred  dollars.  It  knew  from  the  record 
that  Mr.  Maxwell  had  executed  that  trust  deed  to  J.  M. 
Dunn,  trustee,  to  secure  the  payment  of  his  note  and 
interest  coupons  to  the  order  of  P.  M.  Dunn,  and  that, 
upon  its  furnishing  the  money  to  McNamara  to  pay 
that  debt,  J.  M.  Dunn,  trustee,  and  P.  M.  Dunn,  payee 
and  cestui  que  trust,  would  release  and  satisfy  the  trust 
deed.  It  does  not  appear  that  this  company  had  any 
knowledge  whatever  ihat  the  Maxwell  notes  had 
been  transferred,  or  any  knowledge  that  suggested 
that  fact.  In  the  absence  of  such  knowledge,  the 
company  might  well  infer  from  the  fact  that 
Mrs.  Dunn  was  payee,  and  that  she  joined  with  the 
trustee  in  releasing  the  trust  deed,  that  she  was  the 
holder  of  the  notes,  and  surrendered  them  on  receipt  of 
the  payment.  This  defendant  must  have  known,  from 
the  trust  deed,  that  J.  M.  Dunn  did  not  have  authority 
to  receive  payment  and  release  the  deed;  but  it  is  not 
upon  his  authority  or  acts  that  it  relied,  but  upon  the 
release  by  Mrs.  Dunn.  Unlike  the  defendants  Max- 
well and  McNamara,  it  did  not  know  or  have  any  reason 
to  doubt  the  authority  of  Mrs.  Dunn  to  receive  pay- 
ment and  enter  satisfaction.  There  can  be  no  doubt  but 
that  this  company  loaned  its  money  in  good  faith,  and 
upon  the  warranted  belief  that  it  was  receiving  a  first 
lien  upon  the  land  as  security,  while  the  plaintiff,  in 
equal  good  faith,  rested  upon  the  trust  deed  as  a  first 
lien.  Here,  again,  we  have  an  instance  where  one  of  two 
innocent  parties  must  suffer  for  the  wrong  of  a  third 
person.    Under  the  law  the  assignment  of  the  Maxwell 
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notes  operated  as  an  equitable  assignment  of  the  trust 
deed  securing  them,  and  therefore  the  assignment  of 
the  notes  is  an  instrument  affecting  the  real  estate. 
Code,  section  1941,  is  as  follows:  "No  instrument  affect- 
ing real  estate  is  of  any  validity,  against  subsequent 
purchasers,  for  a  valuable  consideration,  without  notice, 
unless  recorded  in  the  office  of  the  recorder  of  the 
county  in  which  the  land  lies."  The  plaintiff  is  claim- 
ing a  first  lien  upon  this  land  by  virtue  of  the  assign- 
ment of  the  notes  to  him,  and  yet  he  does  not  notify 
the  world  of  his  claim  by  placing  it  on  record.  If  he 
wished  to  affect  subsequent  purchasers  or  mortgagees 
with  notice  of  his  rights,  he  should  have  secured  an 
assignment  of  the  trust  deed,  and  placed  it  on  record. 
Williams  v.  Jackson,  107  U.  8.  482,  2  Sup.  Ct.  Rep. 
814.  In  Parmenter  v.  Oakley,  .69  Iowa,  389,  this  court 
"held  that  the  transfer  or  assignment  of  a  mortgage, 
like  other  instruments  affecting  real  estate,  is  invalid 
against  a  subsequent  purchaser  or  mortgagee  without 
notice,  unless  it  be  recorded."  See,  also,  Bank  v. 
Anderson,  14  Iowa,  545;  Cornog  v.  Fuller,  30  Iowa, 
213.  If  the  assignment  of  the  notes  did  not  operate 
as  an  equitable  assignment  of  the  trust  deed,  the 
plaintiff  would  have  no  rights  under  it;  but,  having 
the  equitable  assignment,  he  must,  under  our  recording 
acts,  place  his  assignment  on  record  to  bind  subse- 
quent purchasers  and  mortgagees,  who  act  without 
other  notice.  The  plaintiff,  by  his  failure  to  have  his 
assignment  recorded,  induced  the  defendant  to  make 
the  loan  it  did,  and  put  it  into  the  power  of  J.  M. 
Dunn  to  obtain  and  to  embezzle  the  money,  and,  under 
the  rule  quoted  above,  he  must  bear  the  consequences. 
Some  stress  is  laid  upon  the  fact  that  the  mortgage 
to  the  defendant  company  was  executed  and  recorded 
before  the  release  of  the  trust  deed  was  entered.  The 
completion  of  the  loan  to  McNamara  involved  several 
steps,  all  of  which  constituted  a  single  transaction,  and 
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each  of  which  wasupon  the  condition  that  the  money  was 
not  to  be  paid  until  the  trust  deed  was  released.  With- 
out the  payment  of  the  money,  the  mortgage  would 
have  been  of  no  effect.  It  was  the  payment  of  the 
money  that  concluded  the  transaction,,  and  made  it 
binding;  and  this  was  after  the  trust  deed  had  been 
released. 

IV.  We  now  inquire  as  to  the  contention  between 
the  plaintiff  and  the  defendant  Albert  Hockenberry. 
4# . .        Some  months  after  the  trust  deed  from 

:  •  Maxwell  had  been  satisfied  of  record  by 
J.  M.  and  P.  M.  Dunn,  this  defendant  purchased  of 
Mr.  McNamara  forty  acres  of  the  land  covered  by  said 
trust  deed.  There  is  no  evidence  that  Mr.  Hockenberry 
had  any  notice  or  knowledge  whatever  concerning  the 
Maxwell  notes  and  trust  deed,  other  than  as  shown  by 
the  record.  His  status  in  this  respect  is  the  same  as 
the  Farm  Land  Mortgage  &  Debenture  Company.  He 
is  clearly  a  subsequent  purchaser  without  notice  of  the 
assignment  of  the  Maxwell  notes  and  trust  deed,  and 
is  therefore  entitled  to  hold  the  land  purchased  freed 
therefrom. 

V.  The  notes  and  trust  deed  sued  upon  provide 
for  a  reasonable  attorney's  fee,  and  the  plaintiff  asks 
5 . .         that  a  reasonable  fee  be  allowed.     It  is 

attorney  fees.  contended  that  as  the  notes  were  not  pay- 
able at  a  particular  place  in  Boston,  Massachusetts,  no 
notice  was  given  on  the  record  of  the  assignment  so 
that  the  defendants  liable  might  know  to  whom  to  pay, 
and  no  demand  being  made  before  suit,  the  plaintiff  is 
not  entitled  to  recover  attorney's  fees.  This  argument 
would  have  some  force  if  the  defendants  whose  duty  it 
was  to  pay  had  not  resisted  payment.  We  think  the 
plaintiff  is  entitled  to  recover  a  reasonable  attorney's 
fee,  as  provided  by  law. 

It  follows,  from  the  conclusions  announced,  that 
the  plaintiff  is  entitled  to  judgment  against  the  def  end- 
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ants  Maxwell  and  McNamara  for  the  amount  due  upon 
the  notes  sued  upon  and  an  attorney's  fee,  as  allowed 
by  statute,  and  a  decree  foreclosing  the  trust  deed  as 
to  all  the  lands  described  therein  except  the  tract  sold 
to  the  defendant  Hockenberry;  that  the  defendant 
Farm  Land  Mortgage  &  Debenture  Company  have  a 
decree  ^declaring  its  mortgage  a  prior  lien  upon  the 
land  described  thereinto  the  lien  of  the  plain  tiff;  and 
that  the  plaintiff  pay  the  costs  accruing  upon  the  issues 
between  him  and  the  defendant  Hockenberry,  and  that 
the  defendants  Maxwell  and  McNamara  pay  the  remain- 
ing costs.  The  judgment  of  the  district  court  is 
reversed,  and  the  case  remanded  for  judgment  and 
decree  in  conformity  with  this  opinion.     Reversed. 

VI.  We  next  consider  the  case  of  Josiah  P. 
Quincy,  appellant,  v.  Nicholas  Ginsbach,  Francis  J. 
Morton  et  al.  The  material  and  controlling  facts  of 
this  case  are  the  same  as  °m  Livermore* s  case;  about  the 
only  difference  being  that  in  this  case  J.  M.  Dunn  first 
forwarded  the  application  of  Ginsbach  for  a  loan,  and 
Ginsbach  has  not  sold  or  conveyed  any  of  the  land, 
except  as  he  mortgaged  it  to  the  defendant  Morton,  to 
secure  a  loan  with  which  he  paid  J.  M.  Dunn  at  the 
time  J.  M.  Dunn  and  wife  entered  satisfaction  of  the 
trust  deed.  We  conclude,  for  reasons  already  stated, 
that  the  plaintiff,  Quincy,  is  entitled  to  a  judgment 
against  Nicholas  Ginsbach  for  the  amount  due  upon 
the  note  sued  upon,  and  a  reasonable  attorney's  fee, 
and  foreclosure  of  the  trust  deed.  As  the  only 
relief  asked  by  the  defendant  Morton,  is  that  the 
plaintiff's  petition  be  dismissed  as  to  him,  the  judg- 
ment of  the  district  court  dismissing  the  plaintiff's 
petition  as  to  him  is  affirmed,  and  reversed  in  so 
far  as  it  dismissed  the  plaintiff's  petition  as  to  the 
defendant  Nicholas  Ginsbach.  The  plaintiff  will  pay 
the  costs  arising  upon  the  issues  between  him  and  the 
defendant  Morton,  and  the  defendant  Ginsbach  will 
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pay  all  other  costs.  The  judgment  is  reversed,  and 
the  case  remanded  for  judgment  in  conformity  with 
this  opinion. 

VII.  We  next  consider  the  case  of  Josiah  P. 
Quincy,  appellant,  v.  Ernest  A..  Alline,  C.  W.  Fred 
Steigert,  M.  P.  Bogh,  A.  A.  Alline,  and  the  iEtna 
Life  Insurance  Company.  In  this  case  Ira  T.  Martin 
and  Haines  &  Lyman  appear  for  appellant,  and  Joy, 
Hudson,  Call  &  Joy,  A.  A.  Alline,  and  Patrick  Farrell 
for  appellees.  The  material  facts  in  this  case  are 
identical  with  those  in  the  case  of  Livermore.  E.  A. 
Alline  executed  his  note  for  thirteen  hundred  dollars 
to  P.  M.  Dunn,  or  order,  with  his  trust  deed  to  P.  M. 
Dunn,  to  secure  it.  They  were  transferred,  in  the 
manner  already  stated,  to  the  plaintiff.  Thereafter 
Alline  sold  part  of  the  land  to  Steigert,  who  assumed 
and  agreed  in  the  deed  to  pay  three-fourths  of  said 
note.  Alline  sold  the  remainder  of  the  land  to  the 
defendant  Bogh,  who  assumed  in  the  deed  to  pay  the 
remaining  fourth  of  said  debt.  Steigert  mortgaged  his 
part  of  the  land  to  the  Mtna,  Life  Insurance  Company 
to  secure  a  loan  of  fourteen  hundred  dollars.  He  also 
mortgaged  a  part  of  the  land  to  A.  A.  Alline  to  secure 
a  loan  of  four  hundred  and  fifty  dollars.  Steigert  and 
Bogh  paid  the  amount  of  E.  A.  Alline's  note  to  J.  M. 
Dunn,  whereupon  he  and  P.  M.  Dunn  entered  a  release 
and  satisfaction  of  the  trust  deed  on  the  record.  The 
loans  made  by  the  iEtna  Life  Insurance  Company  and 
A.  A.  Alline  were  upon  the  faith  of  that  release,  and 
without  any  knowledge  that  the  notes  sued  upon  had 
been  transferred. 

Our  conclusion  in  this  case  is  that  the  plaintiff  is 
entitled  to  judgment  against  the  defendants  E.  A. 
Alline,  C.  W.  Fred  Steigert,  and  M.  P.  Bogh  for  the 
amount  due  upon  his  notes  and  an  attorney's  fee,  as  per 
statute,  and  against  the  defendant  C.  W.  Fred  Steigert 
for  three-fourths  of   that    amount,   and  against  the 
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defendant  M.  P.  Bogh  for  one-fourth  of  that  amount; 
also,  that  he  is  entitled  to  a  decree  setting  aside  the 
satisfaction  of  said  trust  deed,  and  foreclosing  the 
same.  The  defendant  A.  A.  Alline  is  entitled  to  a 
decree  declaring  his  mortgage  to  be  paramount  and 
superior  to  the  lien  of  the  plaintiff;  and  the  defendant 
the  iEtna  Life  Insurance  Company  is  entitled  to  the 
relief  asked,  namely,  that  the  plaintiff's  petition  be 
dismissed  as  to  it.  The  judgment  of  the  district  court 
is  affirmed  as  to  the  JStna  Life  Insurance  Company, 
and  reversed  as  to  the  other  defendants.  The  case 
will  be  remanded  for  judgment  and  decree  in  harmony 
with  this  opinion,  the  plaintiff  to  be  adjudged  to  pay 
the  costs  arising  upon  the  issues  joined  with  the  JEtna 
Life  Insurance  Company  and  A.  A.  Alline,  and  the 
defendants  E.  A.  Alline,  C.  W.  Fred  Steigert,  and 
M.  P.  Bogh  to  pay  the  remaining  costs.     Reversed. 

VIII.  The  suit  of  Ann  Davis,  appellant,  v. 
Mathias  Werle,  William  Young  et  a/.,  is  upon  the 
promissory  note  of  Werle,  executed  and  transferred  in 
the  manner  heretofore  stated.  Young  made  a  loan  to 
Werle,  with  which  the  amount  of  the  note  in  suit  was 
paid  to  J.  M.  Dunn,  and  the  trust  deed  satisfied  of 
record  by  J.  M.  and  P.  M.  Dunn.  Mr.  Young  made 
his  loan,  and  took  a  mortgage  upon  the  land  in  ques- 
tion as  security,  upon  the  faith  of  the  release  of  the 
trust  deed  entered  by  J.  M.  and  P.  M.  Dunn.  The 
facts  as  to  notice  are  the  same  as  in  Livermore's  case, 
and  it  follows  that  the  plaintiff  is  entitled  to  judgment 
against  Mathias  Werle  for  the  amount  due  upon  his 
note,  and  a  reasonable  attorney's  fee,  and  decree  of 
foreclosure.  The  defendant  Young  is  entitled  to  a 
decree  declaring  his  mortgage  paramount  and  superior 
to  the  lien  of  the  plaintiff.  The  plaintiff  will  pay  costs 
arising  upon  the  suit  between  her  and  the  defendant 
Young,  and  the  defendant  Werle  will  pay  all  other 
costs.     The  judgment  of  the  district  court  is  reversed, 
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and  the  case  will  be  remanded  for  judgment  and  decree 
in  harmony  with  this  opinion.     Reversed. 

IX.  The  remaining  case  to  be  considered  is  A.  T. 
Perkins  v.  Paul  Boever,  the  Farm  Land  Mortgage  & 
Debenture  Company,  et  a/.,  appellants.  The  fact^  in 
this  case,  so  far  as  they  affect  the  questions  presented 
between  the  parties  thereto,  are  the  same  as  in  the  case 
of  Livermore.  Judgment  was  entered  in  favor  of  the 
plaintiff,  and  against  the  defendant  Boever,  for  the 
amount  of  the  debt  and  costs,  and  a  decree  made, 
canceling  the  satisfaction  of  the  trust  deed,  and  fore- 
closing the  same.  It  follows  from  what  we  have  said 
in  the  first  case  that  this  judgment  and  decree  must  be 
affirmed.  The  plaintiff  complains  that  he  was  not 
allowed  attorneys'  fees,  but,  as  he  has  not  appealed, 
that  complaint  can  not  be  considered. 

It  was  also  decreed  that  the  lien  of  the  Farm  Land 
Mortgage  &  Debenture  Company  was  junior  and  infer- 
ior to  the  lien  of  the  trust  deed.  As  the  facts  and 
circumstances  under  which  this  defendant  acquired 
that  lien  are  the  same  as  in  the  first  case  considered, 
we  must  hold,  for  the  reasons  therein  stated,  that  the 
decree  as  to  this  defendant  must  be  reversed  and  a 
decree  entered,  granting  to  this  company  the  relief 
asked,  namely,  "that  its  lien  be  declared  superior  to 
that  of  the  plaintiff,  and  that  it  have  judgment  for  its 
costs  and  expenses.' '  The  plaintiff  will  be  required  to 
pay  the  costs  arising  upon  the  issue  joined  by  this 
defendant  company,  and  the  defendant  Boever  to  pay 
all  other  costs. 

Affirmed  in  part,  and  in  part  reversed. 
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Joseph  H.  Raeside  et  al.y  Appellants,  v.  H.  A.  Hamm, 

Appellees. 

Sale:  breach  of  warranty:  damages.  Wherein  an  action  to  recover 
the  purchase  price  of  a  stallion,  sold  under  a  written  warranty  that 
the  horse  was  "an  average  foal  getter,' '  it  appeared  that  at  the  time 
of  the  sale  the  vendor  knew  that  the  horse  was  affected  with  a  disease 
which  rendered  him  unfit  for  the  service  for  which  he  was  purchased 
and  warranted,  and  from  which  he  soon  afterwards  died,  and  such 
condition  was  not  discoverable  at  the  time  of  the  purchase,  held,  that 
the  notes  given  for  the  purchase  price  were  without  consideration,  and 
that  the  vendee  was  entitled  to  recover  for  time  and  money  expended 
under  the  direction  of  the  vendor  in  his  endeavors  to  save  the  horse 
from  said  disease. 

Appeal  from  Calhoun  District  Court, — Hon.  George  W. 
Paine,  Judge. 

Wednesday,  May  10,  1893. 

Action  on  a  promissory  note,  and  for  the  fore- 
closure of  a  mortgage.  There  was  a  judgment  for  the 
defendant,  and  the  plaintiffs  appeal. — Affirmed. 

Stevenson  &  Lavender ',  for  appellants. 

M.  R.  &  J.  B.  McCrary,  for  appellee. 

Granger,  J. — On  the  seventh  day  of  October, 
1889,  the  defendant  made  to  the  plaintiffs  his  three 
promissory  notes  for  the  aggregate  sum  of  eight  hun- 
dred dollars  and  secured  the  same  by  chattel  mortgage. 
The  notes  mature  at  different  times,  and  this  action  is 
on  the  first  being  for  two  hundred  dollars,  and  inter- 
est. The  consideration  for  these  notes  was  a  stallion 
named  "Mark  Master,77  and  the  defendant  avers  that 
in  the  sale  of  said  horse  he  was  represented  to  be  sound 
and  all  right,  and  a  good  foal  getter,  and  that  the  rep- 
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reservations  were  false  and  fraudulent;  that  when  the 
stallion  was  sold  to  the  defendant  he  was  unsound  and 
worthless,  and  thereafter,  about  January  30,  1890,  said 
horse,  because  of  his  unsoundness,  died.  The  defend- 
ant asks  the  cancellation  of  the  notes  and  mortgage, 
and  for  damages  for  his  services  and  expenses  in  caring 
for  the  horse  because  of  his  unsoundness.  The  dis- 
trict court  granted  the  relief,  and  gave  judgment  for 
the  defendant  for  one  hundred  and  ten  dollars  and 
costs. 

The  plaintiffs  reside  in  Waukegan,  Illinois,  and  the 
business,  on  their  behalf,  in  the  sale  of  the  horse,  was 
done  by  one  Scott.  There  was  delivered  to  the  defend- 
ant a  written  warranty  that  the  " horse  named  'Mark 
Master'  "  was  "an  average  foal  getter,"  if  cared  for 
properly,  etc.  It  contained  no  other  words  of  warranty 
as  to  soundness.  The  testimony  shows  quite  con- 
clusively that  when  the  horse  was  sold  he  was  affected 
with  the  disease  from  which  he  died.  His  disease  was 
located  in  the  "sheath,"  and  rendered  him  entirely 
unable  to  perform,  and  unfit  for,  the  service  for  which 
he  was  purchased  and  warranted.  Because  of  this 
defect  he  was  of  no  value,  and  this  was  the  condition  of 
the  horse  when  sold.  The  horse  was  delivered  the  day 
after  the  notes  were  made,  and  had  not  been  seen  by 
the  defendant  before.  About  three  days  afterwards 
the  defect,  or  disease,  was  discovered  and  the  defend- 
ant then  went  to  Scott  and  told  him  how  the  horse  was 
and  that  he  would  not  pay  for  him.  Scott  told  him  he 
thought  it  was  only  a  bad  cold,  and  he  would  be  all 
right  in  a  few  weeks  if  properly  eared  for,  and  he 
afterwards  gave  a  prescription  for  the  horse. 

There  is  no  question  as  to  the  agency  of  Scott.  He 
had  the  horso  in  possession,  and  delivered  him  to  the 
defendant,  signed  the  plaintiffs'  names  to  the  warranty, 
and  received  the  notes  on  which  they  seek  to  recover, 

Vol,  87-46 
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These  plaintiffs  are  not  in  a  situation  to  successfully 
question  the  fact  as  to  the  agency.  A  point  of  conten- 
tion is  as  to  the  allegations  and  proofs  of  representa- 
tions of  soundness,  outside  of  the  specific  terms  of  the 
written  warranty.  It  is  not  important  that  we  should 
inquire  as  to  that.  If  we  disregard  evideuce  as  to  such 
representations,  and  look  alone  to  the  warranty  and 
Scott's  knowledge  of  the  condition  of  the  horse,  when 
sold,  we  have  a  clear  showing  of  fraud.  The  warranty 
was,  itself,  no  less  than  a  representation  that  the  horse 
was  an  average  foal  getter.  If  it  was  given  with  a 
knowledge  that  it  was  false,  and  it  was  relied  upon,  it 
was  a  fraud,  and  within  the  allegations  of  the  answer. 
That  Scott  knew  of  the  disease  is  clearly  shown.  He 
was  treating  the  horse  for  the  same  ailment  as  early  as 
September  12, 1889,  when  it  is  proven  that  the  legs  and 
sheath  of  the  horse  were  swollen.  The  horse  was  not  a 
foal  getter,  because  of  his  diseased  condition,  and  this 
was  known  to  be  so  by  Scott.  The  sale  of  him,  with 
the  representation  that  he  was  a  foal  getter,  was  a 
fraud,  and  there  was  no  consideration  for  the  notes 
given.  It  does  not  appear  that  when  the  defendant  took 
the  horse  the  defects  were  observable  from  an  ordinary 
examination,  probably  because  of  treatment;  but  they 
sfcon  after  developed  when  the  treatment  ceased.  This 
fact  is  not  testified  to  in  terms,  but  it  is  inferable  from 
the  proven  facts.  It  is  not  a  case  in  which  the  defend- 
ant was  required  to  rely  on  his  own  senses  as  to  the 
qualities  of  the  horse.  He  had  a  right  to  rely  upon  the 
plaintiffs'  representations  as  made.  By  the  directions 
of  Scott,  whom  alone  the  defendant  knew  in  the  con- 
duct of  the  transaction,  he  expended  time  and  money 
to  save  the  horse.  It  was  a  direct  result  of  the  fraud, 
and  for  it  he  should  recover.  The  judgment  is  ia 
accord  with  our  views,  and  it  is  ajtiiuied. 
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The  State  of  Iowa,  Appellee,  v.  John  Niers,  Jr., 
Appellant;  Same  v.  John  F.  Seary,  Appellant; 
Same  v.  Thomas  Durkin,  Appellant ;  Same  v.  John 
Smith,  Appellant;  and  Same  v.  Charles  Miller, 
Appellant. 

1.  Indictment:  offense  committed  on  boundary  line  between 
counties:  sufficiency.  An  indictment  for  an  offense  committed 
within  five  hundred  yards  of  the  boundary  line  between  two  counties, 
which,  undev  section  41G0  of  the  Code,  is  triable  in  either,  need  not 
allege  that  no  prosecution  for  such  offense  has  been  commenced  in 
the  county  other  than  that  in  which  the  indictment  is  found* 

2.  :  liquor  nuisance:  duplicity.  An  indictment  charging  one  with 

using  a  building  for  the  purpose  of  selling  intoxicating  liquors 
therein  contrary  to  law,  and  for  the  purpose  of  owning  and  keephv 
intoxicating  liquors  thereiu  with  the  intent  to  unlawfully  sell  the 
same,  and  with  selling  intoxicating  liquors  therein  contrary  to  law, 
is  not  bad  for  duplicity,  as  the  several  acts  charged  are  simply  d ind- 
ent ways  of  committing  the  crime  of  nuisance. 

Appeal  from  Jones  District  Court. — Hon.  J.  H.  Pres- 
ton, Judge. 

Wednesday,  May  10,  1893. 

The  defendants  were  indicted  for  a  nuisance. 
They  demurred  to  the  indictment,  and  the  demurrer 
was  overruled.  They  stood  on  their  demurrer,  and, 
refusing  to  plead  further,  sentence  was  imposed.  The 
defendants  appeal. — Affirmed. 

J.  W.  Jamison,  for  appellants. 

John  Y.  Stone,  Attorney  General,  and  Thos.  A. 
Cheshire,  for  the  State. 

Kinne,  J. — The  record  in  these  five  cases  is  the 
same,  and  they  were  all  submitted  at  the  same  time, 
with  the  agreement  that  one  opinion  should  be  decis- 
ive of  all  of  them.    The  defendants  were  indicted  for 
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the  crime  of  nuisance.  The  material  part  of  the  indict- 
ment is  as  follows: 

"The  said  John  Niers,  on  the  fifth  day  of  October, 
1891,  in  the  county  of  Dubuque,  but  within  five  hun- 
dred yards  of  the  boundary  line  between  Dubuque 
and  Jones  counties,  Iowa,  in  the  county  aforesaid,  and 
on  divers  other  days  and  times  between  the  fifth  day 
of  October,  1891,  and  the  finding  of  this  indictment,  in 
said  county  of  Dubuque,  did  erect,  establish,  continue, 
and  use  a  building,  erection,  and  place,  with  intent  and 
for  the  purpose  then  and  therein  to  sell  intoxicating 
liquor  contrary  to  law,  and  with  intent  and  for  the  pur- 
pose there  and  therein  to  own,  keep,  and  be  concerned, 
engaged,  and  employed  in  owning  and  keeping  intoxi- 
cating liquors,  to  wit,  whisky,  wine,  ale,  and  beer,  and 
other  intoxicating  liquors,  with  intent  to  unlawfully 
sell  the  same  within  the  state  of  Iowa,  aforesaid  and 
did  then  and  there  and  therein  sell  intoxicating  liquors 
contrary  to  law,  and  did  then  and  there  and  therein 
own  and  keep,  and  was  then  and  there  and  therein 
concerned  and  engaged  and  employed  in  owning  and 
keeping,  intoxicating  liquors,  with  intent  unlawfully 
to  sell  the  same  within  said  state,  contrary  to  the  form 
of  the  statute  in  such  cases  made  and  provided,  and 
against  the  peace  and  dignity  of  the  state  of  Iowa." 

The  defendant  demurred  to  this  indictment.  His 
demurrer  was  overruled,  and,  he  refusing  to  plead 
further,  and  standing  on  his  demurrer,  sentence  was 
imposed.  The  defendant  excepted,  and  appeals  from 
the  order  of  the  court  overruling  his  demurrer,  and 
from  the  entry  of  judgment. 

I.  From  the  assignment  of  error  and  argument  it 

appears  that  two  objections  were  made  by  the  oral 

i.  iwdictmbnt:      demurrer  to  the  indictment:    First,  that 

SHued6  onm"     the  indictment  did  not  show  that  the  dis- 

brtueenVoun-  trict  court  of  Jones  county  had  jurisdic- 

cioocy.  tion  of  the  offense  charged;  second,  that 
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the  indictment  did  not  sufficiently  charge  the  crime  of 
nuisance.  We  will  consider  these  assignments  of  error 
in  the  order  stated. 

The  indictment  is  based  upon  section  4160  of  our 
Code,  which  provides:  "When  a  public  offense  is  com- 
mitted on  the  boundary  line  of  two  or  more  counties, 
or  within  five  hundred  yards  thereof,  the  jurisdiction 
is  within  either  county.' '  The  defendant  contends, 
as  either  county  had  jurisdiction  of  the  offense,  it  was 
incumbent  on  the  state  to  aver  in  the  indictment  found 
in  Jones  county  that  no  prosecution  of  the  accused  for 
the  crime  charged  had  then  been  instituted  in  Dubuque 
county.  We  do  not  think  such  an  averment  is  neces- 
sary. The  jurisdiction  given  by  the  statute  being  con- 
current, it  was  the  right  of  the  state  to  indict  and 
prosecute  in  either  county.  The  case,  so  far  as  juris- 
diction to  indict  is  concerned,  is  the  same  as  if  the 
crime  was  alleged  to  have  been  committed  within  the 
limits  of  the  county  wherein  the  indictment  is  found. 
The  law  in  fact  makes  a  crime  committed  within  the 
limits  prescribed  by  this  statute,  so  far  as  the  state  is 
concerned,  an  offense  committed  within  the  county 
where  the  indictment  is  found.  The  fact  that  it  might 
be  pleaded  as  a  defense  that  prior  to  the  finding  of 
the  indictment  the  defendant  had  been  indicted, 
acquitted,  or  convicted  of  the  same  offense  in  the  other 
county  having  jurisdiction,  is  no  reason  why  such 
facts,  or  any  of  them,  should  be  alleged  in  the  indict- 
ment. They  are  purely  matters  of  defense.  Code, 
section  4164. 

The  appellant  refers  to  County  of  Floyd  v.  County 
of  Cerro  Gordo,  47  Iowa,  186,  in  support  of  his  conten- 
tion. That  was  a  case  where  a  murder  had  been  com- 
mitted in  Cerro  Gordo  county,  and  within  five  hundred 
yards  of  the  boundary  of  Floyd  county.  An  indict- 
ment was  found  in  the  latter  county,  and  the  case  tried 
there,  where  a  large  amount  of  costs  and  expenses  were 
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incurred,  which  Floyd  county  paid.  An  action  was 
then  brought  against  Cerro  Grordo  county  to  recover 
the  sums  so  paid.  The  district  court  rendered  a  judg- 
ment for  the  plaintiff  which  was  reversed  on  appeal. 
In  the  opinion  it  is  said:  "Such  jurisdiction  must  be 
conferred  for  all  purposes.  There  is  no  statute  limit- 
ing it  in  any  respect.  For  all  purposes  connected  with 
the  prosecution,  the  strip  of  territory  within  the  defend- 
ant, but  also  within  five  hundred  yards  of  the  boundary 
of  the  plaintiff,  is  as  much  a  part  of  the  latter  as  any 
other  portion  of  the  territory  embraced  therein."  The 
case  does  not  support  the  appellant's  claim.  The 
indictment  was  sufficient  in  this  respect. 

II.  Is  the  indictment  bad  for  duplicity?     To  con- 
stitute a  nuisance  there  must  be  a  selling,  or  a  keeping 

with  intent  to  sell,  intoxicating  liquors,  in 
'n"uisanc2?du-    a  building  or  place,  in  violation  of  law. 

Code,  section  1543;  State  v.  Harris,  64 
Iowa,  287;  State  v.  Howorth,  70  Iowa,  157;  State  v. 
Hass,  22  Iowa,  193;  State  v.  Harris,  27  Iowa,  429.  A 
careful  reading  of  the  indictment  shows  that  nothing 
but  the  crime  of  nuisance  is  charged  therein.  There  is 
no  separate  charge  of  owning  and  keeping  intoxicating 
liquors  with  intent  to  sell  it  in  the  state  contrary  to 
law,  or  a  sale  of  it  without  regard  to  the  building  or 
place  where  sold  or  kept  for  sale.  The  latter  part  of 
the  indictment,  it  seems  to  us,  clearly  refers  to  an  own- 
ing, sale,  and  keeping  for  sale  in  the  building  or  place 
referred  to.  The  crime  is  sufficiently  charged  if  the 
indictment  states  that  intoxicating  liquors  were  sold  in 
a  building  or  place  in  the  county,  in  violation  of  law; 
and  so  it  would  be  if  it  averred  that  such  liquors  were 
kept  in  a  building  or  place  in  the  county  with  intent  to 
sell  the  same  in  violation  of  law.  Now,  it  has  always 
been  held  permissible  in  the  indictment  to  charge  that 
the  crime  was  committed  in  either  or  both  of  the  ways 
mentioned.    State  v.  Becker,  20  Iowa,  438;  State  v. 
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Baugliman,  Id.  498;  State  v.  Dean,  4A  Iowa,  648;  State 
v.  Spubreck,  Id.  667;  State  v.  Winebrenner,  67  Iowa, 
230;  State  v.  Paul,  81  Iowa,  596.  The  indictment  in 
the  case  at  bar  does  no  more  than  to  charge  that  the 
crime  was  committed  in  both  ways.  Either  act  would 
constitute  the  crime  of  nuisance,  and  to  charge  both  is 
only  charging  one  and  the  same  crime. 

The  indictment  is  unobjectionable,  and  the  judg- 
ment below  must  be  affirmed. 


E.  Abney  et  ah,  Appellants,  v.  Jasper  Clark  et  al.,  17-7271 
Members  of  Board  of  Supervisors,  Appellees.       ^sr^i 

1.  Highways :  proceedings  to  establish  .  appointment  op  apprais-  jf[  W\ 
ers.  Where,  in  proceedings  to  establish  a  highway,  the  appointment  - — 
of  appraisers  to  report  the  amount  of  damage  sustained  by  claimants,  87     727 

as  provided  by  section  940  of  the  Code,  was  made,  and  their  report 

filed,  before  the  day  fixed  for  the  filing  of  claims,  held,  that  the  final 

order  of  the  board  of  supervisors  establishing  the  road  was  illegal  and 
should  be  held  for  naught. 

2.  :  :  illegality:  remedy.    The  due  appointment  of  such 

appraisers  being  jurisdictional  the  remedy  of  persons  aggrieved  by  an 
illegal  appointment  is  by  writ  of  certiorari,  aDd  not  by  appeal. 

Appeal  from   Calhom  District  Court. — Hon.  Charles 
D.  G-OLDskiTH,  Judge. 

Thursday,  May  11,  1893. 

Certiorari  to  the  defendants,  as  members  of  the 
board  of  supervisors  of  Calhoun  county.  It  appears 
from  the  petition  and  return  to  the  writ  that  the  board 
of  supervisors  made  its  final  order  establishing  a  high- 
way along  aline  on  which  the  plaintiffs  were  landowners, 
and  were  entitled  to  damages;  that  the  proceedings  of 
the  board  are  regular  up  to  the  appointment  of  apprais- 
ers to  appraise  the  damages  upon  the  claims  filed;  that 
the  report  of  the  commissioners  to  review  and  report 
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upon  the  expediency  of  establishing  the  highway  was 
filed  October  21,  1889,  and  the  eighth  day  of  February, 
1890,  was  properly  fixed  as  the  time  for  filing  objections 
and  claims  for  damages.  The  time  of  appointing  the 
appraisers  does  not  definitely  appear,  but  they  met,  in 
pursuance  to  the  order  of  appointment,  and  made 
return  of  their  doings,  on  the  thirtieth  day  of  January, 
1890.  One  of  the  plaintiffs  had,  before  the  appoint- 
ment of  the  appraisers,  filed  its  claim  for  one  thousand 
dollars  damages;  and  the  other  two,  theirs  for  five  hun- 
dred dollars  each.  Each  was  allowed  by  the  appraisers 
fifty  dollars,  and  the  final  order  establishing  the  road 
was  made  November  3,  1890.  The  district  court  sus- 
tained a  motion  to  dismiss  the  petition  on  the  ground 
that  the  petition  and  the  return  to  the  writ  show  the 
plaintiffs  to  be  entitled  to  no  relief  whatever.  From  the 
order  of  the  court  the  plaintiffs  appeal. — Reversed. 

M.  H.  Baugh,  for  appellants. 

E.  C.  Stevenson,  County  Attorney,  for  appellees. 

Gbangeb,  J. — I.  It  will  be  observed  that  the 
appraisers  were  appointed  and  made  their  appraisement 
i.  highways:  ^  before  the  day  fixed  for  the  claims  to  be 
S^bH^gap-  filed,  February  8,  1890.  It  is  admitted 
appraisers.  because  of  an  undenied  averment  in  the 
petition,  that  the  plaintiffs  had  no  notice  or  knowledge 
of  the  appointment  of  the  appraisers,  or  their  doings, 
until  after  the  final  order  establishing  the  road,  but 
they  did  have  notice  of  the  time  fixed  for  filing  claims. 
By  Code,  section  940,  it  is  provided:  "When  claims 
for  damages  are  filed,  and  on  the  day  appointed  for 
filing  the  same,  the  auditor  must  appoint  three  suitable 
and  disinterested  electors  of  the  county  as  appraisers 
to  view  the  ground  on  the  day  fixed  by  him,  and  report 
upon  the  amount  of  damages  sustained  by  the  claim- 
ants.    Such   report  shall    be   made    and  filed  in   the 
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auditor's  office  within  thirty  days  after  the  day  they  are 
appointed."  It  is  insisted  that  the  appointment  of  the 
appraisers  before  the  day  fixed  by  the  statute  renders 
the  proceedings  void,  the  claim  being  that  the  fact  of 
such  appointment  is  jurisdictional.  On  the  othet  hand, 
it  is  claimed  that,  inasmuch  as  the  claims  were  filed  when 
the  appointment  was  made,  the  day  of  the  appointment 
is  not  material,  and  would  not  affect  the  proceedings. 

Statutes  fixing  the  time  and  manner  for  officers  in 
the  discharge  of  their  duties  are  often  held  to  be  direc- 
tory, but  it  is  not  so  held  when  the  time  and  manner  of 
doing  the  act  is  fixed  with  reference  to  the  rights  and 
opportunities  of  third  persons.  The  statute  is  specific, 
,  — that  when  claims  are  filed  the  auditor  must  appoint 
the  appraisers  on  the  day  appointed  for  the  filing  of  the 
same.  The  language  certainly  favors  a  particular  time 
for  making  the  appointment.  By  a  previous  section  of 
the  statute,  notice  of  the  time  fixed  for  the  filing  of 
claims  must  be  served  on  the  owners  of  land  abutting  on 
the  proposed  highway.  The  law  fixes  that  as  the  day 
for  appointing  the  appraisers.  The  requirements  of  the 
law  that  claimants  shall  have  notice  of  the  time  of  filing 
claims,  and  that  the  appraisers  must  be  appointed  on 
that  day,  are  the  equivalent  of  a  requirement  that 
claimants  shall  have  notice  of  the  time  of  the 
appointment.  The  duties  of  the  appraisers  have  a  spe- 
cial reference  to  the  rights  of  claimants  for  damages. 
These  claimants  have  a  direct  interest  in  the  appoint- 
ment, and  it  seems  to  us  reasonable  to  say  that  the  time 
for  the  appointment  is  fixed  at  the  time  claims  must  be 
filed,  that  is,  on  the  day  for  filing,  that  claimants, 
by  virtue  of  their  notice  thereof,  may  be  present,  to  be 
heard,  if  they,  desire.  Without  so  specific  a  statute, 
such  a  rule  wonld  accord  with  a  high  sense  of  natural 
justice,  and  has  the  sanction  of  many  adjudications, 
more  or  less  direct,  where  private  interests  are  involved. 

The  statute  formerly  was  that  commissioners  to 
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view  and  locate  highways  must  be  appointed  on  some 
of  the  regular  days  of  the  sessions  of  the  board  of  super- 
visors, or  at  some  time  then  fixed.  An  appointment 
at  another  time  was  held  invalid,  and,  speaking  of  the 
time  fixed  for  the  appointment,  this  court,  in  State  v. 
Kimball j  23  Iowa,  531,  used  the  following  language: 
"This  is  to  enable  those  who  may  be  affected  by  the 
proposed  road  to  be  present,  and  be  heard  upon  the 
question  as  to  who  shall  be  appointed  commissioner,  and 
upon  the  question  whether  the  statutory  prerequisites 
have  been  complied  with."  It  is  certainly  as  important, 
and  as  much  a  matter  of  personal  right,  for  a  claimant 
to  be  present  for  sufch  a  purpose  when  appraisers  upon 
his  claim  are  to  be  selected,  as  for  an  interested  party  to 
be  present  at  the  appointment  of  a  commissioner  who 
views  and  reports  upon  the  expediency  of  establishing 
a  highway.  In  that  case  it  is  said  that  the  failure  to 
appoint  at  the  time  specified  deprived  parties  "of  the 
right  expressly  and  plainly  secured  to  them."  Such  a 
deprivation  is  equally  true  in  this  case. 

But  it  is  said  the  parties  in  this  case  had  notice  in 
time  to  have  taken  an  appeal,  if  not  satisfied  with  the 
allowance.  It  must  be  remembered  that  this  right  of  ap- 
peal is  given  in  addition  to  the  right  of  an  appraisement 
made  under  a  proper  observance  of  the  law.  The  claim- 
ants entitled,  first,  to  a  due  appraisement,  which  he  may 
accept,  if  he  so  elects,  or  from  which  he  may  appeal,  if 
he  deems  it  inadequate.  The  appellees  cite  us  to  State 
v.  Kinney,  39  Iowa,  226.  The  law  required  that  the 
time  fixed  for  final  hearing  should  be  sixty  days  from 
the  coming  in  of  the  commissioners'  report,  and  the 
time  fixed  was  really  less.  The  case  holds  that,  with 
the  law  observed  as  to  the  presentation  of 'the  petition, 
the  posting  of  notices  and  the  appointment  of  a  com- 
missioner, jurisdiction  obtained,  and  that  the  fixing  of 
the  time  was  only  an  irregularity,  that  did  not  render 
the  proceeding  void,  or  liable  to  a  collateral  attack. 
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The  defect  in  that  case  was  not  as  to  notice,  but  only 
as  tcgthe  time  of  final  hearing;  and  it  does  not  appear 
that  due  notice  was  not  given  of  the  time  actually  fixed, 
so  that  all  persons  interested  might  be  heard.  The 
cases  are  unlike.  Again,  it  is  only  held  in  that  case 
that  the  proceeding  was  not  absolutely  void.  It  is  not 
held  that  because  of  the  irregularity  the  proceedings 
were  not  voidable  at  the  instance  of  a  party  prejudiced. 
In  this  case  the  attack  is  direct,  and  by  parties  preju- 
diced by  the  illegal  procedure.  It  is  not  necessary  that 
we  should  determine  that  the  proceedings  in  this  case 
are  absolutely  void,  so  as  to  be  of  no  validity  for  any 
purpose ;  but  in  our  judgment  the  failure  to  observe  the 
law  as  to  the  time  of  appointing  appraisers  was  an 
illegality  that  affected  the  final  action  of  the  board  in 
establishing  the  road,  and  that  the  same  should  be  held 
for  naught. 

II.     The  appellees  insist  that,  inasmuch  as    an 
appeal  is  allowed,  there  is  a  plain,  speedy,  and  adequate 

2  . .         remedy  at  law,  and  hence  that  certiorari 

remedy.71  will  not  lie,  and  cite  several  cases  in  sup- 
port of  the  claim,  all  of  which  are  dis- 
tinguishable for  the  same  reason,  and  we  need  notice 
but  one  of  them.  The  rule  that  certiorari  will  not  lie 
where  an  appeal  is  allowed,  and  affords  a  plain,  speedy, 
and  adequate  remedy,  is  not  to  be  doubted.  Ransom 
v.  Cummins,  66  Iowa,  137,  was  certiorari  to  a  justice  of 
the  peace,  and  the  illegality  averred  was  an  erroneous 
ruling  as  to  the  qualification  of  a  juror  in  the  case.  It 
was  held  that  an  appeal  gave  the  remedy  contemplated 
by  law.  In  cases  pending  before  a  justice  of  the  peace, 
where  jurisdiction  obtains  as  to  the  parties  and  the 
subject-matter,  it  is  quite  difficult  to  imagine  a  situation 
where  the  law,  by  writ  of  error  or  appeal,  does  not 
afford  a  sufficient  remedy  to  a  party  aggrieved  because 
of  illegal  procedure.  In  the  above  case,  and  others 
cited,  the  illegal  act  complained  of  could  in  such  a  way 
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have  been  reviewed,  so  that  the  remedy  would  have 
been  plain,  speedy,  and  adequate.  In  the  above-cited 
case  it  is  said,  speaking  of  the  justice,  "he  had 
jurisdiction  to  determine  every  question  of  which  com- 
plaint is  made."  The  jurisdiction  of  the  appraisers  to 
view  and  determine  depended  upon  their  appointment. 
If  the  appoiptment  was  illegal,  they  possessed  no 
authority  or  jurisdiction.  An  appeal  furnished  no 
remedy  for  such  an  illegality.  The  appeal  is  not  from 
the  action  of  the  appraisers,  nor  that  of  the  auditor  in 
their  appointment.  It  is  from  the  final  decision  of  the 
board  of  supervisors,  but  only  permits  a  review  of  the 
claim  for  damages.  Code,  section  959;  Pollard  v. 
Dickinson  Co.,  71  Iowa,  438.  Hence  on  appeal  there 
would  be  no  remedy  for  the  illegality  complained  of, 
and  which  we  hold  exists.  It  would  only  permit  such 
a  review  as  the  plaintiffs  would  be  entitled  to  upon  a 
legal  appraisement,  because  of  which  they  felt 
aggrieved.  They  were  entitled  to  a  legal  appraisement 
and  the  appeal.  The  rule  claimed  by  the  appellee 
would  deprive  them  of  the  former.  It  is  said  in  this 
connection  that  certiorari  will  not  lie  "when  the  ques- 
tion sought  to  be  reviewed  is  only  the  amount  of 
damages,  or  the  failure  to  make  an  award  on  a  proper 
day."  Reference  is  made  to  Cedar  Rapids,  J.  jF.  dk  N. 
W.  Railway  Co.  v.  Whelan,  64  Iowa,  694.  The  case  is 
in  line  with  our  holding.  It  states,  as  a  basis  for  its 
conclusion,  the  facts  as  to  notice  and  time  to  give  the 
sheriff's  jury  jurisdiction  to  assess  damages.  It  holds 
that  thereafter,  for  errors  in  the  proceeding,  an  appeal 
would  afford  an  adequate  remedy.  If  in  this  case  the 
appraisers  had  been  duly  appointed,  so  as  to  have  been 
vested  with  power  to  act,  the  same  rule  might  be  appli- 
cable. We  doubt  if  there  is  a  case  to  be  found,  not  in 
harmony  with  our  conclusions.  The  appellees  refer  in 
argument  to  a  motion  to  strike  the  appellant's  abstract 
from  the  files,  but  no  such  motion  is  to  be  found.  The 
judgment  is  beveled. 
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tc_  in, 

Rhoda  B.  Twiss,  Appellee,  v.  Guaranty  Life  Asso-     m»  iot 
ciation  et  ah.  Appellants.  J 

1.  Mutual  Benefit  Associations :  contract  to  pay  losses  of 
another  association:  ultra  vires.  A  contract  by  a  mutual  bene- 
fit association  to  pay  the  death  losses  of  another  association  in 
consideration  of  the  transfer  of  the  assets  and  membership  of  such 
other  association,  is.  in  the  absence  of  express  authority  in  its  articles 
of  incorporation,  ultra  vires  and  void. 

2.  :  :  estoppel.    The  purchasing  association  will  not  be 

estopped  from  denying  its  liability  under  such  contract,  after  the 
receipt  of  its  benefits,  where  it  appears  that  the  insured  has  not  been 
prejudiced  by  such  transfer,  because  of  the  bankruptcy  of  the  asso- 
ciation in  which  he  was  a  member  at  the  time  the  contract  was  made. 

Appeal  from  Polk  District  Court. — Hon.  W.  F.  Conrad, 

Judge. 

Thursday,  May  11, 1893. 

This  is  an  action  to  recover  the  amount  claimed  to 
be  due  upon  a  policy  of  insurance  on  the  life  of  David 
M.  Twiss.  The  plaintiff  herein  is  the  beneficiary  named 
in  said  policy.  No  defense  was  made  in  behalf  of  the 
defendant  the  Guaranty  Life  Association,  and  a  judg- 
ment was  rendered  against  it  for  the  sum  of  two  thou- 
sand dollars  and  interest,  being  the  full  amount 
claimed.  The  defendant  the  Southwestern  Mutual 
Benefit  Association  made  defense.  A  trial  by  jury  was 
had,  which  resulted  in  a  verdict  and  judgment  for  the 
plaintiff.     The  defendant  appeals. — Reversed. 

Caswell  &  Meeker,  for  appellant. 

Mitchell  &  Dudley  and  Nourse  £  Nourse,  for 
appellee. 


Digitized  by 


Google 


734  Twiss  v.  Guaranty  Life  Ass'n.    [87  Iowa 

Rothrook,  J. — I.  It  is  admitted  that  David  M, 
Twiss  held  a  valid  policy  of  insurance  upon  his  life  in 
i.  MuTUALbene-  th©  Guaranty  Association,  and  that  the 
fioSS?°co2tract  same  was  in  full  force  at  the  time  of  his 
o?  another  m-  death,  which  occurred  in  the  month  of  May, 
SSS^vTres.  1889,  and  that  the  plaintiff  herein  is  the 
beneficiary  under  said  policy.  The  appellant  was  in  no 
way  a  party  to  the  contract  of  insurance,  but  it  is 
claimed  that  it  is  liable  to  pay  the  amount  of  the  loss, 
by  reason  of  an  alleged  written  contract,  which  it  is 
claimed  was  entered  into  between  the  said  two  insur- 
ance companies  after  the  death  of  said  David  M.  Twiss. 
The  written  agreement  was  made  and  entered  into  by 
one  H.  S.  Halbert,  who  was  secretary  of  the  South- 
western Association,  and  by  one  Pickell,  who  styled 
himself  president  of  the  Guaranty  Life  Association. 
The  following  is  a  copy  of  said  written  agreement: 

"This  agreement,  made  and  entered  into  between 
the  Southwestern  Mutual  Benefit  Association,  of  Mar- 
shalltown,  Iowa,  and  the  Guaranty  Life  Association,  of 
Des  Moines,  Iowa,  and  H.  M.  Pickell,  as  trustee  for 
the  benefit  of  the  policy  holders,  severally,  of  said  last 
named  company,  witnesseth ;  that  the  said  company 
first  above  named  hereby  agrees  with  the  said  Guaranty 
Life  Association  and  H.  M.  Pickell,  as  trustee,  that  it 
will,  in  consideration  of  the  transfer  to  it  by  the  Guar- 
anty Life  Association  of  all  its  assets,  books,  and  fur- 
niture, perform  all  and  singular  the  undertakings, 
agreements,  and  covenants  heretofore  made  and  now 
outstanding  against  said  Guaranty  Life  Association  in 
favor  of  its  policy  holders,  and  will  pay  all  its  liabili- 
ties for  losses  unpaid.  In  consideration  of  the  premises, 
the  said  Guaranty  Company  agrees  that  it  will,  and  it 
does  hereby,  transfer  and  convey  unto  said  first  above 
named  company  all  its  books,  furniture,  and  its  assets 
of  every  kind  and  nature,  and  agrees  not  to  further 
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transact  its  business  of  life  insurance  in  the  state  of 
Iowa  or  elsewhere. 

[Signed] 

" Southwestern  Mut.  Benefit  Ass'n, 

"By  H.  S.  Halbert,  Secretary. 
"Guaranty  Life  Association, 
"H.  M.  Pickell,  President. 

"Des  Moines,  Iowa,  June  18th,  1889." 

There  can  be  no  doubt  that,  if  this  were  a  valid 
agreement,  it  is  an  end  of  the  controversy.  It  plainly 
provides  that  the  appellant  shall  pay  all  the  liabilities 
of  the  Guaranty  Company  for  losses  unpaid.  The  pol- 
icy in  suit  was  a  valid,  existing,  unpaid  loss.  But  it  is 
contended  in  behalf  of  the  appellant  that  the  written 
agreement  is  void  because  it  was  an  act  and  undertak- 
ing not  authorized  by  the  corporate  articles  of  associa- 
tion of  either  of  the  defendants,  and  that  it  was  entered 
into  by  the  parties,  and  the  same  was  signed,  without 
authority  from  their  respective  boards  of  directors.  It 
is  further  claimed  that  said  Pickell  induced  said 
Halbert  to  sign  the  agreement  by  certain  alleged  false 
and  fraudulent  representations  as  to  the  resources  of 
the  Guaranty  Company,  and  that  said  agreement  is 
void  by  reason  of  said  fraud.  We  do  not  regard  it 
necessary  to  examine  this  question  of  fraud.  The  evi- 
dence is  in  conflict  with  reference  thereto,  and  a  jury 
might  properly  find  for  either  party  on  that  issue.  And 
it  is  unnecessary  to  determine  whether  Pickell,  the 
alleged  president  of  the  Guaranty  Life  Company,  was 
authorized  by  his  board  of  directors  to  make  the  con- 
tract upon  which  the  action  is  founded. 

We  have  directed  our  attention  to  the  question  as 
to  whether  the  contract  was  such  an  obligation  as  the 
Southwestern  Association  was  authorized  to  make  by 
its  articles  of  incorporation.  If  it  was  in  excess  of  its 
power,  it  is  void,  and  can  not  be  enforced  as  a  contract ; 
and  while  in  such  case,  where  an  ultra  vires  contract 
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has  been  partly  performed,  the  party  repudiating  it 
may  be  compelled  to  account  for  whatever  benefits  may 
have  been  received  by  reason  of  it,  yet  this  exception, 
or  rather  modification,  of  the  rule,  has  no  application 
in  the  case  at  bar.  The  fact  is  that  the  appellant  did 
not  receive  any  real  benefit  from  the  transaction.  It 
paid  the  sum  of  one  thousand,  five  hundred  dollars  to 
the  said  Pickell,  and  received  in  return  about  one 
thousand,  two  hundred  dollars,  and  some  office  furni- 
ture worth  about  one  hundred  dollars.  It  is  true  that 
the  two  persons  who  assumed  to  make  this  contract 
undertook  to  transfer  the  membership  of  the  Guaranty 
Company  to  the  appellant  company,  and,  in  response 
to  a  circular  sent  out  to  said  members,  about  four 
hundred  of  them  did  agree  to  the  transfer.  Much 
has  been  urged  in  argument  to  the  effect 
that  the  appellant,  by  reason  of  this  accession  of  mem- 
bers, has  received  a  sufficient  consideration  to  uphold 
the  transaction,  or  to  require  it  to  pay  the  losses  of  the 
Guaranty  Company.  We  do  not  think  that  this  claim 
can  be  maintained.  The  aggregate  amount  of  said 
losses  is  about  eleven  thousand  dollars.  If  the  appel- 
lant should  pay  that  amount  for  four  hundred  members 
it  would  be  a  palpable  fraud  upon  all  of  the  other 
members  of  the  appellant  company.  It  would  be  the 
payment  of  a  bonus  of  about  twenty-five  dollars  each 
for  new  members.  It  would  be  a  withdrawal  and  appro- 
priation of  eleven  thousand  dollars  of  trust  funds,  without 
the  semblance  of  any  authority  to  do  so,  either  by  the 
insurance  laws  of  this  state,  or  by  any  provision  of  the 
articles  of  incorporation.  This  proposition  is  so  plain 
that  it  requires  no  further  consideration. 

That  the  making  of  the  contract  was  in  excess  of 
the  power  of  the  appellant  there  should  be  no  question. 
We  need  not  set  out  the  articles  of  incorporation  or  the 
by-laws.  It  is  enough  to  say  that  the  contract,  so  far 
as  it  attempts  to  bind  the  appellant,  is  contrary  to  the 
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whole  scope  and  purpose  of  the  corporation.  The 
payment  of  these  losses  would  be  a  diversion  of  trust 
funds  to  other  objects  than  those  authorized  by  tho 
charter,  and  would  be  a  crime.  Code,  section  1072. 
Both  of  these  companies  were  organized  upon  the 
assessment  plan.  The  assessments  were  made  quar- 
terly, and  a  fixed  amount  was  required  to  be  paid.  A 
certain  amount  was  set  apart  for  an  expense  fund,  and 
the  remainder  was  designated  as  the  mortuary  fund. 
The  articles  of  association  explicitly  provide  as  to  the 
disposition  to  be  made  of  these  several  funds.  There 
is  not  one  word  in  the  whole  record  which  by  the 
remotest  implication  can  be  construed  as  authorizing 
the  secretary,  or  even  the  board  of  directors,  to  use  any 
part  of  the  proceeds  of  these  quarterly  payments  for 
such  a  purpose  as  paying  the  death  losses  of  any  other 
insurance  company.  It  is  unnecessary  to  further 
discuss  this  question.  It  appears  to  us  that  the  under- 
taking to  pay  the  losses  of  the  Guaranty  Company  is 
plainly  in  excess  of  the  power  of  the  appellant  or  any 
of  its  officers.  The  facts  of  the  case  bring  it  within  the 
rules  announced  in  Lucas  v.  White  Line  Transfer  Co., 
70  Iowa,  542;  Davis  v.  Old  Colony  Railway  Co.,  131 
Mass.  258.  And  see,  also,  2  Morawetz  on  Private 
Corporations,  sections  580,  581,  591,  607,  609. 

II.     But  it  is  claimed  in  behalf  of    the  appellee 
that  the  contract  is  executed,  and  that  the  appellant  is 

estopped  from    questioning  its  validity. 
t#  ^ToppS?         As  we  have  said,   where  an  ultra  vires 

contract  is  made  and  performed  on  one 
side,  the  other  party  can  not  be  permitted  to  enjoy  the 
benefits  received,  but  will  be  required  in  a  proper  action 
to  account;  in  other  words,  the  doctrine  of  a  want  of 
power  to  contract  can  not  be  invoked  to  aid  a  party  to 
perpetrate  wrong  and  injustice.  But  this  case  presents 
no  such  features.  It  is  conceded  that  the  Guaranty 
Company  was  bankrupt  when  the  contract  in  question 
Vol.  87—47 
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was  made.  Complaint  had  been  made  to  the  state 
auditor  that  it  was  not  paying  its  death  losses  promptly, 
and  it  was  unable  to  obtain  a  certificate  authorizing  it 
to  continue  in  business.  It  is  said  by  counsel  for  the 
appellee,  in  argument,  that  for  the  payment  of  these 
death  losses  the  Guaranty  had  no  means  whatsoever, 
except  its  annual  premiums,  payable  in  quarterly 
installments.  It  had  no  certificate  authorizing  it  to  do 
business  after  March,  1889.  The  death  losses  had  been 
such  as  to  require  the  proceeds  of  the  mortuary  calls  to 
meet  the  claim,  and,  in  addition,  had  used  up  the 
reserve  fund.  It  was  in  this  condition  when  the 
insured,  David  M.  Twiss,  died,  and  the  claim  of  the 
plaintiff  accrued. 

It  is  urged  with  apparent  confidence  that,  as  there 
were  some  five  hundred  and  sixty-seven  members  of  the 
Guaranty  Company  when  it  failed,  the  appellant  should 
be  required  to  pay  its  death  losses  upon  the  ground 
that  by  the  contract  it  acquired  some  four  hundred  new 
members.  We  have  already  said  that  the  appellant 
was  not  authorized  to  buy  members  in  this  way,  and  on 
any  such  terms.  Let  us  see  whether  there  is  any 
ground  for  the  alleged  estoppel.  If  there  is  any  reason 
for  such  a  claim,  it  must  be  because  the  appellant,  by 
seeking  a  transfer  of  the  membership,  put  it  out  of  the 
power  of  the  plaintiff  to  compel  payment  by  the 
Guaranty  Company.  The  wrong  and  injury  to  the 
plaintiff,  if  any,  consists  in  taking  away  the  member- 
ship so  that  the  members  did  not,  pay  their  quarterly 
dues  to  the  Guaranty  Company,  by  the  payment  of 
which  the  plaintiff  would  have  received  the  amount  due 
on  the  policy.  It  appears  to  us  that  this  is  a  most 
unwarranted  assumption.  It  is  based  upon  the  theory 
that,  if  the  contract  had  not  been  made,  the  five 
hundred  and  sixty-seven  members  would  have  con- 
tinued to  pay  quarterly  installments  to  the  Guaranty 
Company  until  all  of  the  death  claims  were  satisfied 
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and  all  other  claims  paid.  That  this  would  have 
occurred  is  not  only  not  probable,  but  highly  improb- 
able. Members  of  such  organizations  are  not  more 
likely  to  pay  money  for  nothing  than  other  people. 
The  fact  is,  the  record  shows  beyond  all  question,  that, 
if  the  contract  had  not  been  made  between  the  two 
companies,  the  plaintiff's  claim  was  absolutely  worth- 
less. That  the  position  of  the  plaintiff  was  in  any 
manner  changed,  to  her  prejudice,  by  the  contract,  not 
only  does  not  appear,  but  the  face  of  the  transaction 
shows  that  it  was  not.  That  is  about  all  there  is  of 
this  case.  It  was  tried  by  a  jury,  and  the  defendant 
moved  that  a  verdict  be  directed  for  the  defendant. 
The  motion  was  overruled.  We  think  it  should  have 
been  sustained,  on  the  ground  that  the  conceded  facts 
in  the  case  showed  that  the  plaintiff  was  not  entitled  to 
recover.    Reversed. 


Julius  LeMoyne,  Appellant,  v.  D.  W.  Braden  et  ah,  -^^ 

Appellees.  lu  «§! 

1.  Assignment  for  Benefit  of  Creditors :  preferences.  A  gen- 
eral assignment  will  not  be  held  invalid  because  of  preferences  given 
to  bona  fide  creditors  by  transactions  closely  connected  with  the  deed 
of  assignment  in  point  of  time,  bnt  which  were  in  fact  wholly  inde- 
pendent thereof. 

2.   :  acknowledgment:  notice.     A  defective  acknowledgment  to    s 

a  general  assignment  will  not  enable  a  subsequent  attaching  creditor 
with  actual  notice  of  said  conveyance  to  acquire  a  lien  upon  the 
property  conveyed  superior  to  the  interest  of  the  assignee. 

3.  :  description  op  real  estate:  validity.  A  general  assign- 
ment, made  in  a  foreign  state,  which  purports  to  convey  all  of  the 
assignor's  property,  whether  real,  personal  or  mixed,  and  wherever 
situated,  but  which  does  not  describe  such  real  estate,  will  be  effect- 
ive to  transfer  to  the  assignee,  as  against  a  subsequent  attaching 
creditor,  the  real  property  of  the  debtor  in  this  state,   where,  in 
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accordance  with  the  statute  of  the  state  where  said  assignment  was 
made,  an  inventory  of  the  property  assigned  was  filed  of  record  within 
thirty  days  after  the  filing  of  the  assignment,  which  duly  described 
the  debtor's  property  in  this  state. 

4.  Practice:  reopening  cause:  newly  discovered  evidence.  Where 
a  motion  for  leave  to  amend  and  to  introduce  newly  discovered  evi- 
dence in  support  of  such  amendment,  was  filed  after  the  final  sub- 
mission of  a  cause,  and  after  the  court  had  indicated  his  decision, 
and  it  appeared  that  the  evidence  which  it  was  proposed  to  introduce 
was  that  of  a  witness  who  had  testified  upon  the  trial,  and  was  of 
such  a  nature  that  the  pleadings  and  evidence  on  which  the  cause 
was  tried  should  have  suggested  inquiry  for  it,  keld,  that  the  over- 
ruling of  said  motion  was  no  abuse  of  the  discretion  of  the  district 
court. 

Appeal  from  Monona  District  Court. — Hon.  Geobge  W. 
Wakefield,  Judge. 

Thursday,  May  11,  1893. 

Action  in  equity  to  recover  the  amount  due  on 
account  of  a  promissory  note,  indorsed  by  defendant 
D.  W.  Braden,  and  to  subject  to  its  payment  certain 
lands  claimed  by  defendant  Isaac  K.  Wood  as  assignee 
of  Braden.  There  was  a  hearing  on  the  merits,  and  a 
decree  in  favor  of  the  assignee.  The  plaintiff  appeals. 
— Affirmed. 

MeMillan  &  Kindall,  for  appellant. 

B.  H.  Hanna,  for  appellees. 

Robinson,  C.  J. — The  parties  to  this  action  are 
nonresidents  of  the  state  of  Iowa,  and  at  the  time  the 
note  in  suit  was  given,  and  for  some  time  thereafter, 
they  were  residents  of  the  state  of  Pennsylvania.  The 
note  was  given  on  the  nineteenth  day  of  October,  1889, 
to  Braden,  for  the  sum  of  three  thousand  dollars.  It 
was  payable  four  months  after  its  date,  and  was  trans- 
ferred by  Braden  to  the  plaintiff  by  an  indorsement  in 
blank.     On  the  twenty-seventh  day  of  November,  1889, 
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Braden  made  a  general  assignment  for  the  benefit  of 
his  creditors  to  the  defendant  Wood.  At  that  time 
Braden  was  the  owner  of  eighty  acres  of  land  in 
Monona  county,  and  of  two  hundred  acres  of  land  in 
Union  county,  in  this  state,  which  his  assignee  claims 
under  the  deed  of  assignment.  The  plaintiff  transferred 
the  note  by  indorsement.  It  was  duly  protested  for 
nonpayment  at  maturity,  and  he  was  compelled  to  pay 
it.  This  action  was  brought  to  recover  the  amount  so 
paid,  with  interest,  and  was  aided  by  attachment; 
writs  having  been  issued  and  levied  upon  the  lands 
described.  The  plaintiff  asks  that  the  deed  of  assign- 
ment be  set  aside,  and  that  the  lands  be  subjected  to 
the  payment  of  his  claim.  The  defendant  Braden, 
although  duly  served  with  notice  of  the  action,  failed 
to  appear.  The  defendant  Wood,  as  assignee,  appeared 
and  filed  an  answer,  which  included  a  counterclaim. 
In  that  he  sets  out  his  title  to  the  land,  and  asks  that 
it  be  confirmed  and  quieted,  as  against  the  claim  of  the 
plaintiff.  After  the  action  was  brought,  the  land  in 
controversy  was  sold,  in  accordance  with  the  stipula- 
tion of  parties,  and  the  proceeds  thereof  were  deposited 
in  bauk,  subject  to  the  decree  to  be  rendered  in  the 
case.  The  district  court,  on  final  hearing,  dismissed 
the  petition  of  the  plaintiff,  gave  to  the  defendant 
Wood,  as  assignee,  the  relief  demanded,  and  ordered 
the  bank  to  pay  to  the  assignee  the  money  deposited 
with  it. 

I.     The  appellant  contends  that  the  assignment  to 

Wood  was  void  because  made  with  preferences.     It 

i.  assignment      appears  that  Braden  was  the  owner  of  sev- 

c?edbuorsfl:tof    eral  tracts  of  land,  of  a  house  and  lot,  and 

preferences.     Qj  ftn  jnterest.  jn  several  other  houses  and 

lots,  in  Greene  county,  Pennsylvania,  where  he  then 
resided ;  that,  on  the  day  he  made  the  assignment,  sev- 
eral judgments,  valid  under  the  statutes  of  Pennsylva- 
nia, were  entered  in  the  court  of  common  pleas  in  and 
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for  Greene  county,  some  of  which  may  have  created 
liens  upon  the  real  estate  of  Braden  in  that  county, 
paramount  to  the  deed  of  assignment;  that  the  judg- 
ments so  entered  were  upon  instruments  in  writing 
made  by  Braden,  in  which  he  empowered  any  attorney 
of  any  court  of  record  to  appear  for  him,  and  confess 
judgment  against  him  for  certain  specified  sums,  and 
that  the  assignee,  Wood,  was  his  brother-in-law.  It  is 
claimed,  also,  that,  on  the  day  of  the  assignment,  and 
before  it  was  made,  Braden  transferred  to  his  mother- 
in-law,  to  his  daughter,  and  to  one  Dr.  Brock,  shares 
of  the  capital  stock  of  a  bank,  and  of  certain  cattle  and 
horse  companies,  and  that  these  various  acts,  including 
the  assignment  to  Wood,  should  be  regarded  as  parts 
of  a  single  transaction;  hence  that  certain  creditors 
were  preferred,  and  that  the  assignment  was,  for  that 
reason,  fraudulent  and  void.  It  is  further  claimed  that 
the  deed  of  assignment  did  not  describe,  and  was 
insufficient  to  convey,  the  lands  in  controversy ;  that 
the  certificate  of  acknowledgment  was  defective ;  that 
the  deed  was  not  recorded  in  the  proper  record  of 
Monona  county;  and  that  the  record  thereof  did  not 
impart  constructive  notice  of  the  deed. 

If  it  be  true  that  the  giving  of  the  authority  to 
enter  the  judgments,  and  the  transfer  of  the  certificates 
of  stock,  and  the  execution  of  the  deed  of  assignment, 
should  be  regarded  as  parts  of  a  single  transaction,  it 
would  be  contrary  to  the  provision  of  section  2115  of 
the  Code,  and  void,  under  the  laws  of  this  state,  as 
being  an  attempt  to  make  a  general  assignment  with 
preferences.  Clement  v.  Johnson,  85  Iowa,  566,  and 
cases  therein  cited.  The  instruments  by  virtue  of 
which  the  judgments  against  Braden  were  entered  were 
given  on  various  dates,  commencing  on  the  twenty- 
fourth  day  of  November,  1885,  and  ending  on  the 
twenty-first  day  of  September,  1889.  That  they  were 
given  in  good  faith,  for  valid  considerations,  is   not 
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questioned.  Braden  had  no  power,  unless  by  their 
payment,  to  prevent  the  entering  of  the  judgments 
upon  them.  No  evidence  was  offered  which  author- 
izes the  conclusion  that  the  judgments  were  entered  at 
the  request  or  instance  of  Braden,  and  it  is  our  opinion 
that  they  must  be  treated  as  transactions  independent 
of  the  general  assignment. 

Braden  transferred  to  Dr.  Brock  shares  of  the  capi- 
tal stock  of  the  Farmers'  and  Drovers'  National  Bank 
of  Waynesburg,  of  the  value  of  seven  thousand,  two 
hundred  and  fifty  dollars  to  secure  the  payment  of 
about  seven  thousand,  seven  hundred  and  fifty  dollars. 
Braden  was  then  owing  to  Brock  a  part  of  that  amount, 
and,  for  the  remainder,  Brock  was  security  for  Braden. 
The  stock  was  transferred  on  the  books  of  the  bank  on 
the  day  the  assignment  was  made,  but  in  fact  was 
assigned  to  Brock  about  two  weeks  before  that  time. 
Braden  owned  thirty-one  thousand  and  eight  hundred 
dollars  of  the  capital  stock  of  the  Dowzin  &  Rush 
Cattle  Company ;  and  the  books  of  that  company  show 
that  five  thousand  dollars  of  that  amount  was  trans- 
ferred to  his  daughter,  Mrs.  Foster,  on  the  fourteenth 
day  of  December,  1889,  and  that  ten  thousand  dollars, 
on  the  same  date,  was  transferred  to  his  mother-in-law, 
Mrs.  Howden.  It  appears,  however,  that  the  original 
assignments  were  made  on  the  certificates  of  stock  on 
the  twenty-seventh  day  of  November,  1889,  and  undis- 
puted evidence  shows  that  they  were  so  made  before  the 
deed  of  assignment  was  executed.  It  appears  that 
Braden  also  transferred  to  his  daughter  thirty  shares  of 
the  capital  stock  of  the  Rock  Creek  Horse  Company,  on 
a  date  not  shown,  although  it  was  before  the  deed  of 
assignment  was  made.  In  March,  1890,  the  defendant 
Wood,  as  assignee,  commenced  an  action  in  equity  in 
the  court  of  common  pleas  of  Greene  county,  Pennsyk 
vania,  to  set  aside  the  transfer  of  stock  to  Mrs. 
Howden,  on  the  alleged  ground  that  it  was  fraudulent 
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as  to  his  creditors,  but  the  action  has  not  been  deter- 
mined. The  fact  that  such  an  action  has  been  com- 
menced proves  nothing  as  to  the  character  of  the  trans- 
fer, nor  is  the  assignee  estopped  thereby  to  claim  in  this 
action  that  the  assignment  is  valid.  The  allegations  in 
his  pleading  in  the  Pennsylvania  court  do  not  purport 
to  be  based  upon  his  personal  knowledge,  and  are 
entitled  to  little,  if  any,  weight,  as  evidence  in  this 
case.  The  transferring  of  the  stock  on  the  day  the 
general  assignment  was  made  is  a  circumstance  calcu- 
lated to  arrest  attention,  but  does  not,  alone,  establish 
fraud.  If  it  was  an  independent  transaction,  in  no  way 
connected  with  the  assignment,  it  was  authorized  by 
law,  and  does  not  affect .  the  assignment.  Farwell  v. 
Cunningham,  86  Iowa,  67.  That  Braden  was  indebted 
to  his  mother-in-law  and  daughter  in  large  amounts, 
larger  than  the  value  of  the  stock  transferred  to  them, 
is  shown,  and  not  seriously  questioned.  We  are  satis- 
fied, from  a  careful  examination  of  all  the  evidence 
submitted,  that  the  plaintiff  has  failed  to  show  that  the 
entering  of  judgment  and,  the  transferring  of  stock 
were  any  part  of  the  general  assignment. 

II.  The  certificate  of  acknowledgment  attached  to 
the  deed  of  assignment  when  it  was  executed  did  not 

comply  with  the  requirements  of  the  stat- 

See"16111'  no"  u*e  °'  *k*s  s*a*e'  an(*  *^e  plaintiff  was  not 
charged,  bythe recording  of  thedeed  in  this 
state,  with  constructive  notice  of  its  contents ;  but  he  was 
informed  on  the  day  that  it  was  executed  that  Braden 
had  made  a  general  assignment  of  all  his  property  for 
the  benefit  of  his  creditors,  and  therefore  had  actual 
knowledge  of  the  fact.  The  deed  was  on  a  later  date 
properly  acknowledged,  and  is  valid. 

III.  It  is  said,  however,  that  it  was  defective  in 
that  it  did  not  describe  the  land  in  controversy.  The 
8  .  de8Clip.    deed  purported  to  assign  and  transfer  to 

es0tate:r^iid.   the    assignee    "all   of    his    [Daniel    W. 
ity'  Braden's]   property,   of  every  kind  and 
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nature,  whether  real,  personal,  or  mixed,  and  wherever 
situated;  the  principal  part  thereof  being  situated  in 
Greene  county,  Pennsylvania,  *  *  *  Union,  Adair, 
and  Monona  counties,  Iowa.  *  *  *"  No  inventory 
of  the  property  conveyed,  nor  list  of  creditors,  was 
annexed  to  the  assignment,  as  required  by  section  2117 
of  the  Code,  but  that  section  and  section  2124  together 
provide  that  the  inventory  shall  not  be  conclusive  as  to 
the  amount  of  the  estate  conveyed,  that  the  assignment 
shall  vest  in  the  assignee  the  title  to  any  property  of 
the  debtor  not  specified  in  the  inventory,  and  that  the 
failure  to  file  an  inventory  and  list  shall  not  render  the 
assignment  fraudulent  or  void.  A  statute  of  Pennsyl- 
vania requires  the  filing  of  an  inventory  or  schedule  of 
the  property  assigned  within  thirty  days  after  the  exe- 
cution of  the  assignment.  It  is  shown  that  such  an 
inventory  was  filed,  that  it  included  the  land  in  con- 
troversy, and  that  the  assignment  is  valid  under  the 
laws  of  Pennsylvania.  We  are  of  the  opinion  that  no 
sufficient  reason  for  holding  it  to  be  invalid  under  the 
laws  of  this  state  has  been  shown. 

IV.  The  cause  was  tried  to  the  district  court  and 

submitted  in  June,  1891.     Some  time  thereafter  the 

trial  judge  notified  the  attorneys  of  the 

'  opening6,  re"  parties  to  the    action  that  the  decision 

discovered       would    be    in    favor    of    the    defendant 

evidence. 

Wood,  but  that  a  decree  would  not  be 
entered  until  the  September  term,  in  order  to  give  the 
plaintiff  an  opportunity  to  appeal  and  preserve  his 
attachment  liens.  On  the  third  day  of  October,  1891, 
the  plaintiff  filed  a  motion  asking  leave  to  amend  his 
answer  to  the  counterclaim  of  Wood  by  pleading,  in 
effect,  that  one  or  more  of  the  judgments  entered 
against  Braden  on  the  twenty-seventh  day  of  Novem- 
ber, 1889,  were  entered  pursuant  to  an  agreement  with 
Braden  that  they  should  be  so  entered  before  the  deed 
of- assignment  should  be  delivered,  in  order  to  create 
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preferences  in  favor  of  the  judgment  creditors,  and  that 
one  or  more  of  such  judgments  were  entered,  pursuant 
to  such  agreement,  before  the  deed  of  assignment  was 
executed,  thereby  creating  preferences.  The  motion 
also  asked  for  leave  to  introduce  newly  discovered  evi- 
dence, which,  it  was  alleged,  would  sustain  the  aver- 
ments of  the  proposed  amendment.  It  was  overruled, 
and  of  that  ruling  the  plaintiff  complains.  The  witness 
whose  testimony  the  plaintiff  asked  leave  to  introduce 
had  testified  in  the  cause,  and,  so  far  as  is  shown,  had 
answered  fully  all  questions  asked  him.  The  additional 
testimony  proposed  was  of  such  a  nature  that  the  plead- 
ings and  evidence  on  which  the  cause  was  tried  and 
submitted  should  have  suggested  inquiry  for  it,  but  no 
diligence  to  procure  it  is  shown.  We  are  of  the  opinion 
that  the  court  did  not  abuse  its  discretion  in  refusing 
to  permit  the  plaintiff  to  amend  his  pleading,  and 
offer  additional  evidence. 

The  decree  of  the  district  court  is  affibmed. 


S.  A.  Hoyt,  Appellant,  v.  W.  A.  McLagan  et  ah, 
Appellees. 

.  Practice  in  Supreme  Court:  trial  de  novo:  record.  A  con- . 
troversy  between  parties  as  to  the  correctness  of  the  record  of  the 
evidence  in  a  cause,  as  presented  in  the  abstract  of  the  appellant  and 
the  amendments  thereto,  will  not  deprive  the  appellant  of  the  right  to 
a  trial  de  novo  in  the  supreme  court  where  a  complete  transcript  of 
the  record  has  been  filed. 

.  Practice:  dismissal  op  action:  effect.  Where,  in  an  action  for 
damages  for  the  breach  of  the  covenants  in  a  deed  the  defendant 
set  up  a  counterclaim  for  damages  for  an  alleged  breach  of  the  cove- 
nants in  a  deed  from  the  plaintiff  to  him,  and  after  the  introduction 
of  the  evidence  the  plaintiff  dismissed  his  cause  of  action,  held, 
that  the  plaintiff  was  not  thereby  precluded  from  asking  the  re-forma- 
tion of  a  written  contract,  in  pursuance  of  which  both  of  said  deeds 
were  executed,  so  far  as  the  same  related  to  the  defendant's  cause  of 
action. 
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3.  Deeds:  delivery:  escrow.  Where,  in  an  exchange  of  real  estate, 
the  deeds  of  the  respective  parties  were  placed  in  the  hands  of  a 
third  person  to  hold  until  abstracts  of  title  to  their  respective  proper- 
ties should  be  procured,  but  such  third  person  was  not  authorized  to 
determine  the  performance  of  said  condition,  and  both  parties 
entered  into  immediate  possession  of  the  property  conveyed,  held, 
that  there  was  not  a  delivery  of  the  deeds,  except  as  escrows. 

4.  :  breach  op  warranty:  evidence.     Where,   in  an  action  to 

recover  damages  for  an  alleged  breach  of  the  covenants  of  warranty 
in  a  deed,  based  upon  the  right  of  a  lessee  of  the  property  conveyed 
to  remove  a  building  situated  thereon,  it  appeared  that  while  the 
deeds  were  in  escrow  the  grantee  purchased  said  building  of  the 
lessee  because  of  a  previous  verbal  agreement  to  take  said  property 
subject  to  said  right  of  the  lessee,  held,  that  the  grantee  was  not 
entitled  to  recover. 

Appeal    from    Carroll   District    Court. — Hon.    J.    P* 
Connek,  Judge. 

Thursday,  May  11,  1893. 

The  plaintiff  brought  this  action  to  recover  dam- 
ages for  an  alleged  breach  of  the  covenants  of  warranty 
in  a  deed.  The  defendant  answered,  admitting  the 
execution  of  the  deed,  denying  every  other  allegation, 
and  setting  up  a  counterclaim  for  damages  for  an 
alleged  breach  of  the  covenants  of  warranty  in  a  deed, 
executed  by  the  plaintiff  to  him,  for  lot  1  and  the  east 
ten  feet  of  lot  2,  block  21,  in  the  town  of  Carroll,  Iowa. 
The  breach  claimed  is  that  a  certain  building  situated 
on  said  lots  belonged  to  one  Sprague.  The  plaintiff 
replied,  admitting  the  execution  of  the  deed,  and  alleg- 
ing that  it  was  made  in  pursuance.of  a  written  contract, 
and  that  by  mistake  and  oversight  there  was  left  out  of 
the  contract  the  reservation  of  the  right  of  Sprague  to 
remove  the  building;  that,  prior  to  the  delivery  of 
said  deed,  the  defendant  released  the  plaintiff  from  lia- 
bility by  reason  of  said  building,  by  agreement  in 
parol,  whereby  the  plaintiff  was  induced  to  deliver  said 
deed.  The  plaintiff  asked  that  the  written  contract  be 
re-formed,  and  that  the  reservation  made  with  reference 
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to  said  building  be  inserted  therein,  and  that  the  con- 
tract, so  re-formed,  be  decreed  to  be  a  part  of  said  deed. 
The  case  was  tried  as  in  equity,  and,  after  the  evidence 
was  introduced,  the  plaintiff  dismissed  her  cause  of 
action  without  prejudice,  and  judgment  was  entered  in 
favor  of  the  defendant  on  his  counterclaim  for  one 
hundred  and  eighty  dollars,  with  interest  at  six  per 
cent,  from  February  1,  1890,  from  which  the  plaintiff 
appeals. — Reversed. 

Beach  &  Hoyt  and  G.  C.  A  G.  L.  Nourse,  for 
appellant. 

S.  M.  Elwood,  F.  M.  Powers  and  Cole,  McVey  A 
Cheshire,  for  appellee. 

Given,  J. — I.  The  appellee  contends  that  "this 
case  can  not  be  tried  de  novo  here  because  there  is  no 
„  ^  ,       authenticated    abstract    of   the  record.' ' 

1.  Practice  In 

tofiideenor  *:  "e  aPPeUee  fited  an  abstract,  in  which 
record.  ^e  saySi  "there  are  a  few  material  errors 

in  the  appellant's  abstract  (evidently  the  fault  of  the 
printer ),"  and  then  points  out  five  particulars  wherein 
he  claims  the  appellant's  abstract  is  erroneous.  The 
appellant  filed  an  additional  abstract,  admitting  that  the 
appellee's  abstract  is  correct  as  to  the  three  errors  last 
named  therein,  and  denying  that  it  is  correct  as  to  the 
first  two,  and  therewith  filed  a  complete  transcript. 
The  transcript  shows  the  appellee's  abstract  to  be  cor- 
rect, and  a§,  by  the  transcript,  we  have  the  complete 
record  before  us,  we  may  try  the  case  de  novo,  it  having 
been  tried  as  in  equity  in  the  court  below  without 
objection. 

II.  The  appellee  insists  that,  as  the  plaintiff  dis- 
missed her  action,  she  is  not  entitled  to  be  heard  upon 

2.  practice  :  dis-  her  claim  f  or  a  re-f ormation  of  the  con- 
action  direct,   tract.    Her  action  was  upon  the  covenants 

in  the  deed  from  the  defendant  to  her,  and  no  re-for- 
mation is  asked  as  to  those  covenants.    The  re-forma- 
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tion  asked  is  of  the  contract  as  it  relates  to  the  deed 
from  the  plaintiff  to  the  defendant,  upon  which  the 
defendant  bases  his  cause  of  action.  The  re-formation 
asked  is  in  reply  to  the  defendant's  action,  and  the  case 
stands  as  though  the  action  had  been  originally 
brought  by  the  defendant,  and  the  plaintiff  had 
answered,  setting  up  the  matters  stated  in  her  reply. 
The  prayer  for  a  re-formation  of  the  contract  pertains 
to  the  defendant's  cause  of  action,  and  was  not  with- 
drawn by  the  dismissal  of  the  plaintiff's  action. 

III.  The  questions  before  us  arise  solely  upon  the 
defendant's  cause  of  action,  stated  by  way  of  counter- 
».  dbbds:  deiiv-  claim,  and  the  plaintiff's  answer  thereto, 

ery:  escrow.      fcy    way     of    repjy        Tfae     f0H0Wing     factg 

appear  without  dispute:  On  October  30,  1889,  these 
parties  entered  into  a  contract  in  writing,  whereby  the 
plaintiff  was  to  convey  to  the  defendant  the  lots  in 
Carroll,  and  the  defendant  was  to  convey  certain  lands 
in  Sac  county  to  the  plaintiff;  each  to  convey  to  the 
other  "by  good  and  sufficient  warranty  deed,  free  and 
clear  of  all  incumbrances  whatsoever."  The  deed 
from  the  plaintiff  to  the  defendant  was  to  be  "subject 
to  lease  made  to  one  Nolen,  on  the  northeast  corner  of 
said  lots."  On  the  same  day  each  executed  a  deed, 
with  covenants  of  general  warranty,  to  the  other, 
which  deeds,  when  executed,  were  left  with  Mr. 
Beach  "until  we  got  proper  abstracts  of  title." 
Immediately  after  the  deeds  were  executed,  each  party 
went  into  the  possession  of  the  property  for  which  he 
had  traded,  and  made  improvements  thereon,  the 
defendant  making  extensive  and  valuable  improve- 
ments upon  the  lots  in  Carroll.  One  S.  S.  Sprague 
owned  a  building  standing  on  the  lots  conveyed  to  the 
defendant,  which  building  he  had  a  right  to  remove. 
No  reservation  was  made  in  the  contract  as  to  this 
building,  nor  was  any  reservation  made  in  the  deed  to 
the  defendant  as  to  it  or  to  Mr.  Nolen 's  lease.     Soon 
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after  the  execution  of  the  deeds,  contention  arose 
between  the  parties  as  to  Sprague's  building,  the  plain- 
tiff claiming  that  it  was  understood  and  agreed  by  the 
defendant  that  Mr.  Sprague  had  a  right  to  remove  his 
building,  and  that  this  right  was  reserved  in  their 
agreement,  but  omitted  from  the  written  contract  by 
mistake  and  oversight.  The  defendant  denied  any 
such  agreement  or  reservation,  and  upon  this  subject 
there  is  a  conflict  in  the  evidence.  The  plaintiff 's  hus- 
band who,  as  her  agent,  made  the  contract,  testifies 
plainly  and  explicitly  that  such  was  the  agreement, 
and  he  is  corroborated  by  several  witnesses,  who  testi- 
fied to  statements  made  by  the  defendant  tending 
strongly  to  show  that  he  understood  that  he  was  not 
to  have  the  Sprague  building.  His  own  testimony  on 
that  subject  stands  without  corroboration,  and  is  not 
direct  nor  convincing.  In  January,  1890,  while  the 
deeds  yet  remained  with  Mr.  Beach,  and  while  the 
plaintiff  was  insisting  that  the  defendant  must  take  the 
lots  subject  to  Mr.  Sprague's  right  to  move  his  build- 
ing, the  defendant  paid  Mr.  Sprague  one  hundred  and 
eighty  dollars  for  the  building,  and  it  is  this  amount 
which  he  seeks  to  recover  as  damages.  The  matter 
with  Mr.  Sprague  having  been  thus  adjusted,  each 
party,  with  the  knowledge  and  consent  of  the  other,  on 
the  sixth  day  of  March,  1890,  received  from  Mr.  Beach 
the  deed  executed  by  the  other  party. 

The  appellant  contends  that  the  deeds  were  not 
delivered  until  March  6,  1890,  when  they  were  taken 
from  Mr.  Beach,  and  therefore  the  appellee  can  not 
recover  upon  the  covenants  in  the  deed  for  the  money 
previously  paid  to  Mr.  Sprague  for  his  building.  The 
appellee  contends  that,  as  each  party  took  possession 
under  the  deed  to  him,  there  was  a  delivery;  that  the 
deeds  were  not  left  with  Mr.  Beach  as  escrows,  but  sim- 
ply as  a  stimulant  to  each  party  to  procure  his  abstract, 
and  that  the  delivery  to  Mr.  Beach  was  a  delivery  to 
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the  respective  grantees.     "The  question  of  delivery  is 
always  one  of  intention  of  the  parties."     Steel  v.  Miller, 
40  Iowa,  406.     "An  essential  characteristic  and  indis- 
pensable feature  of  every  delivery,  whether  absolute  or 
conditional,  is  that  there  must  be  a  parting  with  the 
possession  and  of  the  power  of  and  control  over  the 
deed  by  the  grantor  for  the  benefit  of  the  grantee  at 
the    time    of   delivery.     *     *     *    As  Has  been    well 
observed,  a  conditional  deed,  that  is,   one  delivered 
conditionally,  is  not  a  deed,  but  an  escrow;    a  mere 
writing  having  the  form  of  a  deed,  but  the  effect  of 
which  depends  wholly  upon  the  happening  of  the  con- 
ditions or  events  upon  which  it  is  to  be  delivered  to  the 
grantee."    Prutsman  v.   Baker,    30    Wis.    644.     The 
authorities  are  uniform  in  holding  that,  to  constitute  a 
good  delivery,  the  grantor  must  part  with  all  power  and 
control  over  the  deed,  and  the  right  to  revoke  it.  Shir- 
ley  v.  AyreSj  14  Ohio,  307;  Berry  v.  Anderson,  22  Ind. 
37;   Cook  v.  Broivn,  34  N.  H.  460;    Fitch  v.  Bunch,  30 
Cal.  213.     The  defendant  testified,     "After  the  deeds 
were  signed  that  day,  they  were  put  into  the  hands  of 
Mr.   Beach.     Mr.  Hoyt  said  we  would  leave  them  in 
the  hands  of  a  third  party  until  we  got  proper  abstracts 
of  title."    This  is  uncontradicted,   and  is  the  only  evi- 
dence upon  the  subject.     It  is  clear  that  there  was  no 
intention  that  these  deeds  should  pass  or  take  effect 
until  proper  abstracts  were  furnished.    No  doubt  the 
parties  had  confidence  that  proper  abstracts  would  be 
furnished,   and  therefore  exchanged  possession,   but 
each  reserved  to  himself  control  over  his  deed  until  the 
other  produced  a  proper  abstract.     If  the  intention 
was  to  then  part  with  control  over  their  respective 
deeds  and  pass  title,  why  were  they  left  with  Mr.  Beach? 
They  could  have  obtained  proper  abstracts  with  the 
deeds  delivered  to  each  other,  as  well  as  in  the  hands 
of  Mr.  Beach.     Another  fact  that  shows  that  a  delivery 
was  not  intended  is  that  Mr.  Beach  was  not  authorized 
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to  determine  whether  the  abstracts  were  proper  or  not. 
This  the  parties  reserved  to  themselves.  We  are  of  the 
opinion  that  the  deeds  were  not  delivered  at  the  time  of 
their  execution,  and  that  they  were  escrows  in  the 
hands  of  Mr.  Beach,  subject  to  the  condition  that  each 
party  furnish  to  the  other  a  proper  abstract. 

IV.  The  appellee  contends  that,  though  the  deeds 
were  delivered'  as  escrows,  when  the  conditions  were 
_.  breach  Performed  they  will  be  held  to  relate  back 
2v™£ce?ty:  to  the  time  of  their  execution,  " where 
the  ends  of  justice  require  it. "  Conceding 
such  to  be  the  law,  and  it  is  so  held  in  many  cases,  the 
question  remains  whether,  under  the  facts  of  this  case, 
"the  ends  of  justice  require"  that  we  hold  the  deed  to 
the  defendant  to  relate  back  and  take  effect  from  the 
time  of  its  execution.  As  already  stated,  plaintiff's  agent 
testifies  explicitly  that  it  was  agreed  that  the  defendant 
was  to  take  the  lots  subject  to  the  right  of  Mr.  Sprague 
to  remove  his  building.  The  evidence  shows  that  at 
all  times  he  so  insisted  in  each  of  the  several  inter- 
views with  the  defendant,  between  the  time  the  deeds 
were  executed  and  the  time  they  were  taken  from  Mr. 
Beach.  Mr.  Nolen  testifies  that  about  the  third  to  the 
sixth  of  November,  1889,  when  settling  with  the 
defendant  concerning  his  building,  the  defendant 
said,  "We  are  to  settle  with  you  and  with  Sprague." 
Mr.  Sprague  testifies  that  he  was  present  at  an  inter- 
view about  the  twenty-second  of  November,  1889 ;  that 
Mr.  Hoyt  said:  "  'If  we  are  going  to  have  any  trouble 
about  these  buildings,'  she  says,  'you  just  walk  up  to  the 
office,  and  we  will  exchange  papers.'  He  says,  4I  would 
rather  give  them  up  than  have  trouble  about  these  build- 
ings.' Mr.  McLagan  said,  'I  supposed  the  building  be- 
longed to  the  lot.'  Hoyt  says,  'You  know  better;  you 
know  I  told  you,  about  two  or  three  times,  the  buildings 
did  not  belong  to  the  lot,  and  that  you  could  take  the 
rents,  or  move  the  buildings  off ;'  and  Mr.  McLagan  says 
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he  guessed  it  would  be  all  right  when  Kentner  came 
home.  Mrs.  Hoyt  says:  'This  must  all  be  fixed  up  in 
good  shape  before  I  will  deliver  that  deed.  You  must 
settle  with  Sprague,  and  fix  it  all  up ; '  and  he  said  he 
would  as  soon  as  Kentner  came  home."  It  was  after 
this  that  the  defendant  did  settle  with  Mr.  Sprague. 
The  preponderance  of  the  evidence  is  clearly  in  favor 
of  the  conclusion  that  the  defendant  purchased  and 
paid  for  Sprague's  building  because  he  had  agreed  to 
take  the  lot  subject  to  Sprague's  right  to  remove  the 
building.  It  surely  can  not  be  said,  under  these  facts, 
that  the  ends  of  justice  require  that  we  hold  the  deed 
to  the  defendant  to  have  taken  effect  from  the  time  of 
its  execution.  As  the  deed  under  which  the  defendant 
claims  had  not  been  delivered  at  the  time  he  settled 
with  Mr.  Sprague,  and  was  afterwards  delivered1 
because  he  had  so  settled,  a  re-formation  of  the  written* 
contract  is  not  required  to  enable  the  plaintiff  to  main- 
tain her  defense  to  the  defendant's  cause  of  action. 
Our  conclusion  is  that  the  defendant  is  not  entitled  to 
recover  upon  the  cause  of  action  set  up  in  his  counter- 
claim. 

The  judgment  of  the  district  court  is,  therefore, 
beversed. 

Vol.  87—48 
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SUPPLEMENT. 


[The  following  opinions  were  not  published  with  others  of  the  term  aft 
which  they  were  filed,  because  of  the  filing  of  petitions  for  rehearing.— 
Bbpobtbb.] 


David  Lonebgan,  Appellant,  v.  Illinois  Central 
Bailroad  Company,  Appellee. 

Negligence:  omission  of  railway  engine  to  give  signal  at  crossing: 

liability.  While  the  plaintiff  was  engaged  in  unloading  corn  from  Ujg  JJg 
his  wagon  into  a  crib  upon  the  defendant's  depot  grounds  near  the 
railroad  track,  and  near  a  highway  crossing  over  the  defendant's 
road,  the  horses  which  were  attached  to  the  wagon  were  frightened 
by  the  passing  of  an  engine  upon  the  defendant's  road,  and  ran  away, 
and  the  plaintiff  was  thrown  from  his  wagon,  and  injured.  In  an 
action  for  damages  on  account  of  the  injuries  sustained,  it  appeared 
that  the  engine  passed  over  the  crossing  near  which  the  plaintiff  was 
unloading  without  ringing  a  bell  as  required  by  chapter  104  of  Acts 
of  the  Twentieth  General  Assembly.  Held,  that  the  failure  to  ring 
the  bell  was  negligence,  and  rendered  the  defendant  liable  for  the 
damages  sustained, 

Appeal  from  Floyd  District  Court. — Hon.  George  W. 
Ruddick,  Judge. 

^Saturday,  October  10,  1891. 

Action  to  recover  for  personal  injuries  caused  by 
the  negligence  of  defendant's  employees  in  failing  to 
ring  the  bell  of  an  engine  running  upon  the  defendant's 
railroad.  The  cause  was  tried  to  a  jury,  and  upon 
direction  of  the  court  a  verdict  was  rendered  for  the 
defendant.    The  plaintiff  appeals. — Reversed. 

(755) 
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— \ 

J.  S.  Boot,  for  appellant. 
W.  J.  Knight,  for  appellee. 

Beck,  C.  J. — The  undisputed  facts  of  the  case  are 
these:  While  the  plaintiff  was  rightfully  engaged  in 
unloading  corn  from  his  wagon  into  a  crib  upon  the 
defendant's  depot  ground  near  the  railroad  track,  an 
engine  passing  on  the  railroad  frightened  the  plaintiff's 
horses  hitched  to  the  wagon,  causing  them  to  run  away, 
throwing  the  plaintiff  from  the  wagon,  and  thereby 
inflicting  personal  injuries,  to  recover  for  which  this  suit 
is  brought.  The  crib  in  which  plaintiff  was  unload- 
ing the  corn  was  near  two  highway  crossings  upon  the 
defendant's  road,  over  which  the  engine  ran  without 
the  bell  thereon  being  rung.  Upon  these  facts  the 
court  directed  a  verdict  for  the  defendant  by  an  instruc- 
tion in  the  following  language: 

4 'You  are  instructed  in  this  case,  the  evidence  of 
the  plaintiff,  which  is  undisputed,  shows  that  at  the 
time  the  plaintiff's  team  started  to  run,  and  he  was 
thrown  from  the  wagon  and  injured,  he  was  unloading 
a  load  of  corn  at  the  corn  crib,  near  the  defendant's 
station  house,  and  was  not  attempting  to  cross  the 
railway  track,  or  using  a  highway  for  the  purpose  of 
traveling  thereon.  Under  these  circumstances,  I  charge 
you  that  the  failure  to  ring  the  bell,  as  charged  in  the 
petition,  does  not  constitute  negligence  on  the  part  of 
the  defendant,  for  which  it  can  be  held  liable  in  this 
action,  and  that  the  statute  requiring  a  bell  to  be  rung 
approaching  public  crossings  does  not  apply  to  this 
case,  and  your  verdict  should  be  for  the  defendant." 

Upon  this  instruction  arises  the  only  question  in 
the  case.  Chapter  104  of  Acts  of  the  Twentieth  General 
Assembly  (Miller's  Code,  471;  McClain's  Code  [Ed. 
1888],  sections  2003,  2004),  provides  as  follows: 

"Section  1.  That  a  bell  and  a  steam  whistle  shall  be 
placed  on  each  locomotive  engine  operated  on  any  rail- 
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way  in  this  state,  and  said  whistle  shall  be  twice  sharply 
sounded  at  least  sixty  rods  before  a  highway  crossing 
is  reached,  and  after  the  sounding  of  the  whistle  the 
bell  shall  be  rung  continuously  until  the  crossing  is 
passed:  providing,  that  at  street  crossings  within  the 
limits  of  incorporated  cities  or  towns  the  sounding  may 
be  omitted,  unless  required  by  the  council  of  any  such 
city  or  town ;  and  the  company  shall  also  be  liable  for 
all  damages  which  shall  be  sustained  by  any  person  by 
reason  of  such  neglect.' ' 

i 'Section  2.  Every  officer  or  employee  of  any  rail- 
way company  who  shall  violate  any  of  the  provisions 
of  this  act  shall  be  punished  by  fine,  not  exceeding  one 
hundred  dollars,  for  each  offense." 

The  statute  imposed  the  duty  upon  the  person 
operating  the  engine  to  ring  the  bell  while  the 
engine  was  passing  the  place  where  the  plaintiff  was 
unloading  his  corn,  and  makes  the  neglect  of  such 
a  duty  a  misdemeanor  punishable  by  fine,  and  declares 
that  the  defendant  shall  "be  liable  for  all  damages 
which  shall  be  sustained  by  any  person  by  reason  of 
such  neglect."  The  failure  of  the  defendant's  employes 
to  perform  the  duty  to  ring  the  bell,  imposed  upon 
them  by  statute,  was  negligence,  under  the  familiar 
doctrine  of  the  law.  Correll  v.  Burlington,  C.  B.  &  M. 
Railway  Co.,  38  Iowa,  120;  Shearman  &  Redfield  on 
Negligence  [3  Ed.],  section  13a.  It  will  be  observed 
that  the  bell  is  to  be  rung  at  the  crossings.  It  may  be 
presumed  that  the  statute  is  intended  to  warn  persons 
at  the  crossings  of  the  approach  of  the  cars,  and  thus 
enable  them  to  avoid  the  engine.  But  the  signal 
enables  all  persons  who  may  be  exposed  to  danger  by 
the  approaching  engine  to  escape  it,  and  such  persons 
may  rely  upon  the  discharge  of  the  duty  required  by 
the  statute,  as  in  all  other  cases,  and  act  accordingly. 
It  is  therefore  plain  that  the  plaintiff  sustained  injury 
by  the  neglect  of  the  defendant's  employees  in  omitting 
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the  signal,  and  may  recover  therefor.  It  can  not  be 
doubted  that  when  one  may  rely  upon  the  discharge  of 
a  duty  imposed  by  law  upon  another,  and  is  injured  by 
the  negligent  omission  of  that  duty,  he  may  have  an 
action  therefor  against  the  person  guilty  of  the  negli- 
gence. It  is  not  the  case  of  negligence  in  the  perform- 
ance of  a  contract  for  the  transportation  of  persons  and 
property,  but  it  is  negligence  by  reason  of  the  omission 
of  a  duty  imposed  by  statute.  The  negligent  omission 
was.  inherently  wrong,  for  it  is  in  violation  of  the  stat- 
ute and  is  a  misdemeanor,  and  it  endangered  life  and 
property  of  all  persons  exposed  to  the  danger  of  a  pass- 
ing engine  without  the  signals  required  by  law.  It  is 
plain  that  all  persons  exposed  to  the  dangers  and 
suffering  from  the  effects  of  such  negligence  may 
recover  therefor.  Shearman  &  Redfield  on  Negligence, 
section  54. 

The  instruction  of  the  court  below,  directing  the 
verdict,  seems  to  be  based  upon  the  thought  that  no 
one  is  entitled  to  protection  against  the  negligence  of 
omitting  to  ring  the  bell,  except  persons  who  were 
using  or  about  to  use  the  highway  crossing.  This 
would  be  true  only  in  case  the  negligence  was  the 
omission  of  an  obligation  or  duty  raised  by  contract, 
express  or  implied,  or  imposed  by  special  relations  of 
the  parties.  But  the  case  is  one  where  the  negligence 
causing  the  injury  arises  by  reason  of  the  violation  of 
a  statute  which  declares  the  negligence  to  be  a  misde- 
meanor. In  support  of  these  views,  we  cite  Wakefield 
v.  Connecticut  &  P.  Hirers  Railroad  Co.,  37  Vt.  330; 
Central  Railroad  Co.  v.  Raiford,  9  S.  E.  Rep.  (Ga.) 
169;  Georgia  Railroad  Co.  v.  Williams,  74  Ga.  723; 
Western  &  A.  R.  Railroad  Co.  v.  Yovng,  7  S.  E.  Rep. 
(Ga.)  912;  Ransom  v.  Chicago,  St.  P.,  M.,  &  0.  Rail- 
road Co.,  22  N.  W.  Rep.  (Wis.)  149.  Cases  are  cited 
by  counsel  for  the  defendant  in  support  of  views  in 
conflict  with  our  conclusions,  and  some  of  them  are  to 
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that  effect,  but  we  are  clearly  of  the  opinion  that  they 
are  in  conflict  with  principle.  Other  cases  cited  by 
counsel  are  not  in  conflict  with  our  conclusions  in  this 
case. 

In  our  opinion,  the  district  court  erred  in  giving 
the  instruction  directing  a  verdict  for  the  defendant. 
Its  judgment,  therefore,  ought  to  be  reversed. 

upon  rehearing. 
Friday,  October  14,  1892. 

Rothrock,  J. — A  petition  for  rehearing  was 
granted  in  this  case,  and  we  have  again  examined  the 
question  involved  in  the  light  of  reargument  by  counsel 
for  the  respective  parties. 

It  is  claimed  in  the  petition  for  rehearing  that  the 
cases  cited  in  the  opinion  as  sustaining  the  conclusion 
reached  are  not  in  point.  It  rarely  occurs  that  cases 
are  exactly  alike  in  their  facts.  This  can  occur  only 
when  the  cases  arise  out  of  the  same  transaction.  But 
there  are  a  multitude  of  adjudged  cases  which  are  so 
nearly  alike  that  the  same  legal  principles  may  be 
applied  in  deciding  them. 

It  is  important  that  we  keep  in  mind  the  precise 
relation  that  the  plaintiff  in  this  case  sustained  to 
the  railroad  company.  He  had  driven  his  wagon 
loaded  with  corn  upon  the  station  ground  for  the 
purpose  of  placing  the  load  in  a  crib,  that  the  corn 
might  be  shipped  on  the  defendant's  road.  It  is 
a  matter  of  common  knowledge  that  grain  elevators, 
corn  cribs,  coal  sheds,  and,  in  some  instances,  lumber 
yards,  are  located  on  station  grounds  of  railroads. 
Every  team  which  is  driven  upon  the  grounds  for  the 
purpose  of  loading  or  unloading  grain  or  other  freight 
received  or  to  be  shipped  on  the  railroad  must  be 
regarded  as  on  the  depot  ground  by  the  invitation  of 
the  railroad  company.  It  is  an  absolute  necessity  that 
they  should  be  there  to  transact  their  business;   other- 
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wise,  the  railroad  company  could  not  transact  the  busi- 
ness of  a  common  carrier. 

In  the  case  of  Wakefield  v.  Connecticut  &  P.  Rivers 
'Railway  Co.,  37  Vt.  330,  the  plaintiff  had  driven  his 
team  over  a  highway  crossing  and  along  a  public  road, 
about  thirty-five  rods  south  on  the  highway,  parallel 
with  the  railroad,  when  a  train  going  north  frightened 
his  horses.  IPhe  negligence  charged  was  that  the  cross- 
ing signal  was  not  given.  The  question  was  whether, 
after  having  passed  the  crossing,  a  duty  was  due  to  him 
to  give  the  signals.  The  court  held  that  the  purpose 
of  the  law  is  to  secure  as  much  safety  as  could  be  done 
by  notice  of  the  approach  of  an  engine  against  acci- 
dents by  reason  of  such  crossings.  But  the  court  said: 
u  While  such  accidents  are  in  the  main  likely  to  happen 
to  persons  approaching  and  about  passing  such  cross- 
ings, yet  they  are  not  confined  to  such  persons,  and  we 
think  it  would  be  an  unwarrantable  restriction  of  this 
provision  of  the  statute  to  hold  that  the  duty  thereby 
imposed  has  reference  only  to  persons  approaching  or 
in  the  act  of  passing  the  crossing.  In  our  judgment, 
that  duty  exists  in  reference  to  all  persons  who,  being 
lawfully  on  or  in  the  vicinity  of  the  crossing,  may  be 
subjected  to  accident  and  injury  by  the  passing  of 
engines  at  that  place. " 

In  Georgia  Railroad  Co.  v.  Williams,  74  Ga.  723, 
the  case  and  question  decided  are  well  and  tersely 
stated  in  a  headnote  as  follows:  " Where  a  person 
injured  by  a  railroad  train  was  walking  on  the  track 
without  the  permission  of  the  company,  and  had  passed 
beyond  the  crossing  of  a  public  road  about  two  hun- 
dred yards,  when  he  was  injured  by  a  train  coming  up 
behind  him,  a  noncompliance  on  the  part  of  the  com- 
pany with  the  law  in  regard  to  the  duty  of  railroad 
companies  in  respect  to  the  erection  of  blow  posts,  and 
the  blowing,  and  continuing  to  blow,  the  whistle,  and 
the  cheekiug,  and  continuing  to  check,  the  speed  in 
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running,  may  go  to  the  jury  as  a  circumstance  showing 
negligence.' '  This  case  was  approved  in  Central  Bail- 
road  Co.  v.  Raiford,  9  S.  E.  Rep.  (Ga.)150.  In  Ransom 
v.  Chicago,  St.  P.  M.  &  0.  Railroad  Co.,  22  N.  W.  Rop. 
(Wis.)  149,  it  was  held  that  a  statute  similar  to  that 
in  force  in  this  state  was  designed  to  guard  against 
danger  of  injury  from  the  frightening  of  teams  travel- 
ing upon  the  highway  or  crossing,  as  well  as  the  danger 
of  actual  collision  at  the  crossing;  and  a  railroad 'com- 
pany is,  therefore,  liable  for  injuries  caused  by  a  failure 
to  comply  with  that  statute  to  persons  traveling  .upon  a 
highway  parallel  to  the  railroad,  and  not  intending  to 
cross  the  track. 

Now,  it  appears  to  us  that  these  cases  are  in  accord 
with  the  reasoning  and  result  reached  in  the  foregoing 
opinion.  Indeed,  they  go  further  in  their  requirements 
as  to  the  duty  of  the  company  to  give  the  signals  than 
it  is  necessary  to  go  in  the  case  at  bar.  In  Georgia 
Railroad  Co.  v.  Williams,  the  plaintiff  was  in  no  man- 
ner connected  with  the  railroad  company,  and  his  posi- 
tion had  no  relation  to  the  crossing,  or  to  travel  on  a 
parallel  road.  He  was  walking  on  the  railroad  track 
without  the  permission  or  invitation  of  the  railroad  com- 
pany. In  the  other  cases  the  parties  were  not  approach- 
ing a  crossing,  nor  intending  to  cross,  but  were  travel- 
ing lines  of  road  parallel  with  the  railroad.  In  the  case 
at  bar  the  plaintiff  was  upon  the  depot  grounds,  where 
it  was  actually  necessary  that  he  should  be,  to  unload 
his  corn,  that  the  defendant  might  conveniently  re- 
ceive it  and  ship  it  to  market.  In  the  case  of  CaJiill  v. 
Cincinnati,  N.  0.  &  T.  P.  Railway  Co.,  18  S.  W.  Rep. 
(Ct.  App.  Ky.)  2,  it  was  held  that  persons  lawfully 
using  a  private  crossing  are  entitled  to  the  benefit 
of  signals  which  they  know  it  is  the  duty  and  cus- 
tom of  the  railroad  to  give  at  public  crossings,  and 
for  failure  to  give  such  signals,  negligence  as  to 
such  persons  will  be    imputed  to  the  railroad  corn- 
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pany.  It  is  to  be  said  that  there  is  no  statute  in 
force  in  the  state  of  Kentucky  requiring  signals  to  be 
given,  but  it  is  held  by  the  courts  of  that  state  that  a 
failure  to  give  such  signal  of  the  approach  of  a  railroad 
train  as  would  be  sufficient  to  apprise  persons  at  or 
near  a  public  crossing  of  its  approach  is  regarded  as 
negligence.  And  in  the  recent  case  of  Sanborn  v. 
Detroit,  B.  C.  &  A.  Railway  Co.,  52  N.  W.  Rep.  (Sup. 
Ct.  Mich.)  153,  it  was  held  by  a  majority  of  the  court 
that  the  provisions  of  a  statute  requiring  a  highway 
signal  to  be  given  inures  to  the  benefit  not  only  of 
persons  on  the  highway,  but  to  one  injured,  by  reason 
of  failure  to  give  the  signal,  while  lawfully  using  a 
private  crossing  at  a  distance  from  the  highway.  It 
appears  to  us  that  the  last  two  cited  cases  are  more 
nearly  in  principle  like  the  case  at  bar  than  those  cited 
in  the  foregoing  opinion.  In  the  case  at  bar  the  plain- 
tiff was  on  the  depot  grounds,  unloading  his  corn,  by 
the  permission  and  invitation  of  the  defendent,  and  in 
the  cited  cases  the  parties  injured  were  lawfully  upon 
the  private  crossings,  and  each  had  a  right  to  suppose 
that  the  defendant's  employees  would  obey  the  law  of 
the  state  requiring  signals  at  public  crossings. 

It  is  conceded  in  the  foregoing  opinion  that  cases 
cited  by  counsel  for  the  defendant  are,  in  effect,  in  con- 
flict with  our  conclusions.  These  cases  are  again  called 
to  our  attention  in  the  petition  for  rehearing.  The  first 
case  presented  in  the  petition  is  O'Donnell  v.  Providence 
&  W.  Railroad  Co. ,  6  R.  1. 211,  where  a  party  walking  on  a 
railroad  track  a  short  distance  from  a  highway  crossing 
was  run  over  and  injured,  and  brought  suit  against  the 
company,  alleging  a  failure  to  ring  the  bell,  as  required 
by  statute,  as  negligence.  It  was  held  that  he  could 
not  recover,  because  the  statute  was  not  for  the  benefit 
of  persons  in  the  situation  of  the  plaintiff,  the  statute 
not  having  been  enacted  for  his  benefit.  East  Term. 
Va.  &  Ga.  Railroad  Co.  v.  Feathers,  10  Lea,   103,  is  a 
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case  where  the  plaintiff  and  his  wife,  traveling  on  horse- 
back, had  passed  over  the  crossing,  and  traveled  east 
on  a  road  parallel  with  the  railroad  for  a  quarter  to 
half  a  mile  from  the  crossing,  when  a  train  approached 
from  the  west,  and  frightened  the  wife's  horse,  which 
threw  her  and  killed  her.     It  was  held  that  the  com- 
pany was  not  liable    for  failure  to    give  a  crossing 
signal.     The  reason  of  the  decision  is  that  the  statute 
does  not  apply,  because  the  plaintiff  and  his  wife  were 
riding  parallel  to  the  railroad,  with  no  purpose  to  cross 
it.     Harty  v.  Central  Railroad  Co.,  42  N.   Y.  468,  was 
another  case  where  a  party  was  injured  while  walking 
on  the  railroad  track  at  a  point  two  hundred  feet  from 
a  road  crossing.     It  was  held  that  the  railroad  company 
owed  him  no  duty,  under  the  law,  to  ring  the  bell  or 
sound  the  whistle.     Bell  v.  Hannibal   &  St.   Jo.  Rail- 
road Co.,  72  Mo.  50,  was  another  case  where  a  boy  was 
standing  on  a  railroad  track  forty  to  sixty  feet  from  a 
street  or  road  crossing,  and  was  run  over  and  killed. 
It  was  held  that  a  statute  requiring  a  bell  to  be  rung  at 
a  public  crossing  was  for  the  benefit  of  persons  at  the 
road  crossing,  or  approaching  it,  and  not  for  one  forty 
or  sixty  feet  away  from  it,  and  on  the  railroad  track, 
fn  Williams  v.  Chieago  &  Alton  Railroad  Co.,  26  N.  E. 
Rep.  (111.)  661,  it  was  held  that  a  statute  requiring 
crossing  signals  to  be  given  had   no  application  to  a 
case  where  the  plaintiff  was  plowing  on  a  farm  near  the 
railroad  right  of  way.     Other  cases  are  cited  which 
hold  that  a  statutory  provision  requiring  signals  upon 
the  approach  to  a  public  crossing  are  for  the  benefit  of 
travelers  upon  public  highways,  and  not  for  others. 

The  only  cases  cited  by  counsel  for  the  appellee 
in  which  it  is  held  that  the  duty  to  give  a  crossing 
signal  has  no  application  to  persons  having  substan- 
tially the  same  relations  to  the  railroad  company  as  the 
plaintiff  in  this  case  are  Railroad  Co.  v.  Depew,  40 
Ohio  St.  121,  and  Pike  v.  Chicago  &  Alton  Railroad  Co., 
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39  Fed.  Rep.  754.  In  the  first  named  case,  the  plaintiff 
was  injured  while  walking  on  the  railroad  track  from 
the  station  to  a  car  load  of  his  goods,  which  he  was 
about  to  send  over  the  road ;  and  in  the  last  named 
case,  the  plaintiff  was  a  watchman  on  a  railroad  bridge, 
and  he  alleged  that  by  reason  of  a  failure  to  give  a 
crossing  signal  at  a  public  highway  half  a  mile  from 
the  bridge,  he  was  caught  on  the  bridge  and  injured. 
It  is  not  to  be  denied  that  there  is  a  conflict  of 
authorities  upon  the  question,  but  it  will  be  seen,  by 
an  examination  of  all  the  cases,  that  in  most  of  them 
which  hold  that  a  failure  to  give  the  signal  is  not  neg- 
ligence, the  plaintiff  bore  no  relation  to  the  company 
whatever.  He  was  either  upon  the  railroad  track 
without  permission,  or  engaged  in  no  duty  to  the  rail- 
road company,  but  was  in  a  place  of  danger  of  his  own 
choice,  and  for  his  own  convenience  or  pleasure. 
Another  was  plowing  in  a  field.  We  do  not  hold  that 
a  railroad  company  may  incur  liability  for  damages 
occasioned  by  the  frightening  of  teams  engaged  in  all 
kinds  of  service  and  employment  near  the  railroad 
track  because  no  signal  is  given  at  public  crossings,  by 
reason  of  which  teamsters  fail  to  secure  their  teams 
when  the  cars  approach,  and  it  is  not  necessary  in  this 
case  to'  hold  that  it  is  negligence  to  fail  to  give  the  sig- 
nals to  travelers  upon  highways  running  parallel  with 
the  railroad.  We  desire  to  limit  the  general  statements 
of  the  foregoing  opinion  to  the  particular  facts  of  this 
case,  and  our  holding  is  that  the  relation  between  the 
defendant  and  the  plaintiff  was  such  that  the  plaintiff 
had  the  right  to  rely  on  the  defendant  obeying  the  law  in 
reference  to  giving  the  signal.  Any  other  disposition 
of  the  case  would  be  a  license  tQ  locomotive  engineers 
to  approach  stations,  where  there  are  always  road  and 
street  crossings,  without  warning,  by  signals,  no  matter 
what  injury  might  result  from  frightening  teams  law- 
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fully  upon  the  station  grounds,  with  persons  in  charge 
transacting  business  with  the  railroad  company. 

We  adhere  to  the  original  opinion,  and  the  judg- 
ment is  REVERSED. 


620 


Daniel  Haworth,  Appellee,  v.  Seevers  Manufactur- 
ing Company  et  al.,  Appellants. 

1.  Master  and  Servant:   defective  appliances:    pleading:  in- 
structions to  jury.    In  an  action   by  an  employee  against  his 
employers  for  injuries  received  through  a  defective  scaffold  used  in    87   765 
the  erection  of  a  building,  one  of  the  charges  of  negligence  was  that  m — 
the  defendants  attempted  to  manage  the  erection  of  the  building  fifj 
themselves,  instead  of  employing  a  skillful  foreman  or  carpenter  to  ^? 
do  so;  and  the  court  instructed  the  jury  that,  if  they  found  that  this   120 
charge  was  established  by  the  evidence,  they  should  next  consider    87 
whether  this  was  negligence  on  the  part  of  the  defendants.     The  . 
instruction  was  objected  to  on  the  ground  that  the  defendants  had  U34 
the  right  to  superintend  the  work,  unless  incompetent,  and  that  their 
competency  was  not  questioned  by  the  pleadings  or  the  evidence. 
Held,  that  conceding  that  the  defendants  had  the  right  to  manage  the 
work,  if  competent,  yet  their  competency  was  involved  in  the  issue 
of  negligence  in  failing  to  employ  a  foreman,   and  it  was  not  neces- 
sary to  specially  allege  incompetency ;  and,   there  being  evidence 
that  the  defendants  permitted  the  use  in  the  scaffold  of  a  defective 
board,  which  occasioned  the  injury,  the  instruction  was  warranted  by 
the  issues  and  the  evidence. 


:  ' :    employment  of  skilled  workmen.    As  the  law 

requires  that  reasonable  care  shall  be  exercised  to  have  the  work  of 
constructing  platforms,  on  which  men  are  to  stand  for  such  work, 
done  by  or  under  the  supervision  of  men  that  have  knowledge  of  the 
materials  and  workmanship  necessary  for  their  safety,  held,  that  it 
was  not  error  to  submit  to  the  jury  the  question,  whether  the  defend- 
ants were  negligent  in  not  employing  skilled  laborers  where  the  work 
required  such  workmen. 


:    :    NEGLIGENCE  OP    EMPLOYEE   IN   CHARGE:    INSTRUCTION 

to  jury.  It  being  alleged  that  the  defendants  were  negligent  in  direct- 
ing the  construction  of  the  scaffold,  the  court,  in  submitting  this 
issue,  instructed  as  follows:  "Should  you  believe  from  the  evidence 
that  the  defendants  had  employed  any  person  to  take  charge  of  the 
erection  of  said  scaffold,  then  any  act  of  omission  or  commission  by 
such  person  in  this  employment  is  as  binding  on  the  defendants  as  if 
done  by  themselves,   provided  you  find  that  plaintiff  himself  did  not 
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aid  in  such  erection."  Held,  that  this  was  a  correct  statement  of  the 
law,  and  that  the  instruction  was  warranted  by  the  evidence,  whieh 
tended  to  show  that  one  of  the  workmen  was  employed  as  superin- 
tendent of  the  work,  and  that  his  employment  included  such  details 
as  preparing  proper  scaffolding  to  carry  it  forward. 

4.  : :  "unsound  and  rotten  material."    An  allegation 

that  the  defendants  were  negligent  in  using  "unsound  and  rotten 
material"  in  the  scaffold,  held,  to  be  supported  by  evidence  that  the 
board  which  broke,  and  caused  the  injury,  was  an  old  pine  board, 
knotty,  cross-grained  and  dangerous. 

5.    :      :      REQUIRING    SERVICE    IN    DANGEROUS    PLACE.       The 

court  having  submitted  to  the  jury  the  question,  whether  or  not  the 
defendants  were  negligent  "in  directing  and  compelling  the  plaintiff 
to  go  upon  the  scaffolding,"  held,  that  this  was  warranted  by  evidence 
that  the  plaintiff  was  assigned  to  work  which  involved  his  going  upon 
the  scaffold;  the  word  "compelled,"  as  used,  meaning  nothing  more 
than  "ordered"  or  "directed." 

6.  Expert  Testimony :  competency  op  witness  :  discretion  of  trial 
court.  Where  the  evidence  as  to  the  competency  of  a  witness  to  tes- 
tify as  an  expert  is  very  indefinite,  the  exclusion  of  his  testimony  is  not 
reversible  error,  even  though  it  might  properly  have  been  admitted. 

Appeal  from  Mahaska  District    Court. — Hon.   J.  K. 
Johnson,  Judge. 

Monday,  February  8, 1892. 

Action  for  personal  injuries.  There  was  a  judg- 
ment for  the  plaintiff,  and  the  defendants  appeal. — 
Affirmed. 

J.  F.  &  W.  B.  Lacy  and  Seevers  <&  Seevers,  for 
appellants. 

Blanchard  &  Preston  and  Bolton  &  McCoy ',  for 
appellee. 

Granger,  J. — The  Seevers  Manufacturing  Com- 
pany is  a  copartnership  composed  of  Thomas  and  H. 
W.  Seevers,  and  the  general  business  of  the  firm  is  the 
manufacture  of  steam  heaters,  iron  bridges,  and  vari- 
ous kinds  of  machinery,  at  Oskaloosa,  Iowa.  About  the 
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twenty-fifth  day  of  March,  1886,  in  aid  of  its  business, 
the  firm  was  engaged  in  the  erection  of  a  wooden  build- 
ing near  its  works,  and  the  plaintiff,  who  is  a  boiler 
maker  by  trade,  and  a  day  laborer,  was  in  the  employ  of 
the  firm,  and  working  on  the  building.  For  the  purpose 
of  putting  the  rafters  in  position  a  stage  or  scaffold  was 
made  on  the  upper  joists,  that  had  been  put  in  posi- 
tion, eight  feet  apart,  by  laying  across  them  boards 
sixteen  feet  long,  and  generally  of  one  inch  in  thick- 
ness. The  plaintiff,  while  engaged  with  two  others,  in 
putting  up  the  rafters,  was  standing  on  a  wooden 
horse  about  two  and  one-half  feet  high,  holding  rafters, 
while  the  others  nailed  them  in  place.  After  the  raft- 
ers were  nailed,  he  stepped  backwards,  from  the  horse 
to  the  platform,  and  onto  an  old,  knotty  board  that 
had  been  placed  thereon,  which  broke,  and  he  fell  to 
the  ground,  about  ten  feet,  receiving  a  spinal  injury 
resulting  in  a  paralysis  of  the  lower  limbs  and  the 
lower  part  of  his  body,  rendering  him  unable  to  stand, 
and  his  injuries  are  permanent.  The  judgment  is  for 
two  thousand  dollars,  which  the  appellants  concede  is 
not  excessive  if  the  plaintiff  is  entitled  to  recover. 

I.  The  ninth  instruction  given  by  the  court  is  as 
follows: 

"9.  As  to  the  first  of  said  alleged  grounds  of  neg- 
ligence on  the  part  of  defendants  hereinbefore  stated, 
you  are  instructed  as   follows:     If    you 
{Sou™  appii-    "n(*'  *rom  ***e  evi(ience,  that  the  defend- 
fnnKf*nBPtruac^    ants  attempted  to  manage  the  erection  of 
tion  to  jury.     the  building,  and  did  not  employ  a  skillful 
foreman  or  carpenter  to  erect  the  same,  you  will  next 
consider  whether  or  not  this  was  carelessness  or  negli- 
gence on  the  part  of  the  defendants.     If,  however,  you 
find,   from  the  evidence,  that  this   allegation   is  not 
proved,  then  you  need  pursue  this  inquiry  no  further, 
but  will  find  for  defendants  to  this  extent." 

It  is  said  by  the  appellants  that  the  court  erred  in 
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this  instruction,  because  they  were  not  bound  to 
employ  "a  skilled  foreman  or  carpenter;  that  they  had 
the  undoubted  right  to  superintend  the  erection  of  their 
own  building,  unless  they  were  incompetent  to  perform 
the  duties  which  devolved  upon  them ;"  and  it  is  fur- 
ther said  that  the  issues  in  the  case  present  no  question 
as  to  their  competency,  nor  is  there  testimony  tending 
to  support  such  a  claim.  The  court  stated  to  the  jury, 
in  substance,  the  allegations  or  grounds  of  negligence 
in  the  petition  as  follows : 

First .  That  the  defendants  attempted  to  manage 
the  erection  of  said  building,  and  did  not  employ  a 
skilled  foreman  or  carpenter  to  erect  said  building. 

Second.  That  the  defendants  were  negligent  in 
employing  unskilled  laborers  for  work  which  required 
skilled  workmen. 

Third.  That  defendants  were  careless  and  negli- 
gent in  directing  the  construction  of  said  scaffolding. 

Fourth.  The  defendants  were  careless  and  negli- 
gent in  putting,  or  causing  to  be  put,  unsound  and  rot- 
ten material  into  said  scaffolding. 

Fifth.  That  defendants  were  careless  and  negligent 
in  directing  and  compelling  plaintiff  to  go  on  said  scaf- 
folding. 

Sixth.  That  defendants  were  negligent  and  care- 
less in  not  causing  said  scaffolding  to  be  properly  con- 
structed and  supported. 

There  was  evidence  tending  to  establish  the 
following  additional  facts:  That  the  erection  of  the 
building  was  under  the  supervision  of  Thomas  and  H. 
W.  Seevers,  Thomas  being  presumably  in  charge;  that 
the  boards  in  the  platform  were  such  as  Thomas 
directed  to  be  used ;  that  an  old  shed  had  been  torn 
down,  by  direction  of  Thomas,  and  the  boards  piled  up 
near  by ;  that  the  board  which  broke  was  one  of  the 
pile,  "knotty,"  and  unsafe  for  such  a  purpose;  that 
the  platform  was  made  the  day  before  the  injury,  when 
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the  plaintiff  was  not  at  ^rork  on  the  building;  that  on 
the  next  day  he  again  went  to  work,  and  was  told  to 
help  one  Baker,  and  the  following  is  a  part  of  his  tes- 
timony: 

"When  we  started  to  work  on  that  morning,  the 
day  I  was  hurt,  they  told  me  to  go  to  work.  Harry 
Seevers  told  me  to  go  to  work  with  Alec  Baker,  and 
we  went  to  the  bottom  and  got  all  the  rafters  out,  and 
Alec  had  the  patterns  made  for  them.  I  would  get  the 
two  by  fours,  and  Alec  would  saw  them,  and,  when  we 
got  them  sawed,  we  would  put  them  two  by  two,  in 
their  places,  and  then  put  them  up  on  the  building. 
Question.  What  direction  was  given  to  you  about  that! 
Answer.  I  was  told  to  work  with  Alec  Baker,  and 
when  he  went  to  put  up  the  rafters  of  course  I  had  to 
go  up  with  him.  Alec  Baker  would  get  on  one  side, 
and  I  would  hand  him  up  the  rafters,  and  he 
would  put  them  up.  He  would  hold  one  till  I  got 
another,  and  then  we  had  a  horse  up  there.  I  got  on 
that,  and  held  the  rafters  in  place  while  he  and  Eowe 
Browherd  nailed  them.  Baker  would  nail  one  end,  and 
Browherd  the  other.  When  I  got  down  off  the  horse 
Baker  got  up  and  nailed  them  in  the  center.  There 
were  eight  pairs  of  rafters  on  the  building.  I  held  the 
rafters  up  while  they  were  nailed.  Baker  nailed  them. 
While  he  was  nailing  one  end  I  held  them  in  place.  I 
do  not  remember  how  the  first  two  were  put  up,  but 
after  that  I  steadied  them  while  he  nailed  them.  He 
did  all  the  nailing,  all  the  way  through.  Question.  Who 
told  you  to  help  him  put  them  up?  Answer.  Harry 
Seevers.  He  got  me  up  there,  all  the  way  through. 
Question.  How  many  of  them  did  you  get  up  before  you 
fell?  Answer.  We  put  them  all  up.  That  was  the 
last  one,  when  I  fell.  When  I  got  through  holding  up 
there,  and  Baker  got  that  nailed,  I  stepped  backwards, 
off  the  " horse,' J  and,  when  I  stepped  on  the  board  ther^ 
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it  broke  right  through.  I  stepped  off  the  horse  on  the 
board  which  broke  when  Alec  got  through  nailing  the 
rafter.  After  I  fell  I  seen  the  board  that  broke  was  an 
old  board.  I  had  not  noticed  it  before.  All  the  other 
boards  were  new.  I  did  not  notice  any  old  board  but 
that  one  which  broke  with  me.  It  was  eight  feet  long. 
After  I  fell  some  one  called  my  attention  to  it.  The 
two  ends  hung  by  a  nail,  and  I  heard  some  one  say, 
'Take  them  down,  or  they  will  fall  on  him,'  and  of 
course  I  paid  some  attention  to  it.  It  broke  right  in 
the  middle.  This  old  board  that  broke  came  from  the 
old  shed  that  we  tore  down  there.  Tom  Seevers  told 
me  to  tear  down  the  old  shed  to  make  room  for  mater- 
ials for  the  new  building,  which  I  did,  and  laid  the  old 
boards  in  a  pile.  The  shed  we  tore  down  was  old,  and 
it  had  the  appearance  of  being  an  old  building.  I  can 
not  say  that  the  particular  board  which  broke  was 
rotten,  only  it  was  knotty,  great  knots  running  from 
the  center  of  the  board  out  both  ways,  where  it  broke. 
It  was  cross-grained.  It  was  knotty,  it  was  full  of 
knots.  There  was  a  knot  in  the  center.  Question. 
After  it  broke  you  could  see  it  was  knotty  and  cross- 
grained  t  Answer.  Yes,  I  could  see  that.  I  did  not 
know  how  I  fell,  I  went  down  so  sudden.  I  found 
myself  lying  on  my  back.  When  I  struck  I  could  not 
move.  My  brother,  Alec  Baker,  and  Harry  Seevers  all 
came  to  see  what  was  the  matter,  and  raised  me  up, 
and  I  was  carried  home.  -I  suffered  great  pain  from  the 
injuries.' } 

The  testimony  of  the  plaintiff  has  strong  corrobo- 
ration throughout,  and,  in  many  particulars,  is  without 
dispute. 

From  this  statement  of  the  facts  and  the  testimony, 
with  the  issues,  we  may  have  in  view  the  necessary 
directions  to  be  given  to  the  jury,  and  judge  of  their 
merits  or  demerits  under  the  complaints  made.  We  must 
concede  the  proposition  of  law,  made  by  the  appellants, 
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that  they  had  the  right  to  superintend  the  erection  of 
the  building,  unless  incompetent.  There  is  an  allega- 
gation  that  they  were  negligent  in  not  employing  a 
skilled  workman.  With  the  rule  of  law,  as  claimed  and 
conceded,  there  could  be  no  negligence  because  of  such 
a  failure,  unless  the  appellants  were  incompetent,  and 
hence  the  question  of  the  competency  of  the  appellants 
was  involved  in  the  issue  of  negligence  in  failing  to 
employ  a  foreman.  We  do  not  think  it  necessary  that 
the  incompetency  of  the  defendants  should  be  specially 
alleged.  With  this  view  of  the  issues  there  was  certainly 
evidence  on  which  to  base  the  instruction. 

II.     The  eleventh  instruction  is  as  follows: 
"11;  The  second  of  the  six  grounds  of  negligence  alleged 
and  claimed  by  plaintiff  against  the  defendant  is,  'That 

2 . .  em_  defendants  were  negligent  in  employing 

SkinS? wo?L-    unskilled  laborers  for  work  which  required 
m<m:  skilled  workmen/    If  you  find,  from  the 

evidence,  that  the  defendants  did  not  employ  unskilled 
laborers  where  skilled  workmen  were  required,  then  you 
need  pursue  this  inquiry  no  further,  but  will  find  for  the 
defendants  on  this  point  in  the  issue.  If,  on  the  other 
hand,  you  find  it  is  sustained  by  a  preponderance  of 
the  evidence,  then  you  may  next  consider  whether  or 
not  this  was  negligence  on  the  part  of  the  defendants. 
Defendants  were  bound  to  exercise  only  ordinary  care 
in  procuring  labor  on  their  building,  and  what  would 
be  ordinary  care  depends  upon  the  circumstances 
proved  as  surrounding  the  case.  You  should  take  into 
account  the  character  of  the  i^ork  to  be  done,  the  kind 
of  men  employed,  and,  if  such  care  was  used  by  the 
defendants  as  an  ordinary,  prudent  man  would  exercise 
under  the  same  or  similar  circumstances,  then  defend- 
ants are  not  guilty  of  negligence  under  this  allegation, 
and  you  should  find  for  the  defendants,  to  this  extent, 
on  this  point  in  issue." 

The  complaint  as  to  this  instruction  is  that,  with 
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the  exception  of  a  competent  foreman,  skilled  workmen 
were  not  required  to  erect  such  a  building,  it  being,  as 
said  in  argument,  "a  mere  one-story  shed  or  work- 
shop,' '  and  it  is  said  there  is  no  expert  evidence  that 
the  workmen  employed  were  not  competent.  There  is, 
however,  evidence  of  others  as  to  the  general  occupa- 
tions of  the  men  employed,  showing  that  they  were 
generally  engaged  in  other  employments,  and  from 
which  the  jury  could  believe  they  were  not  skilled  in  the 
work  of  such  construction,  and  that  a  defective  platform 
was  the  result  of  such  inexperience.  It  is  likely  true 
that  the  law  would  not  require  all  the  workmen  to  be 
skilled ;  but  what  it  does  require  is  that  reasonable  care 
shall  be  exercised  to  have  the  work  of  constructing 
stagings  arid  platforms,  on  which  men  are  to  stand  for 
such  work,  done  by  or  under  the  supervision  of  men 
that  have  knowledge  of  the  materials,  and  workmanship 
necessary  for  their  safety.  It  is  quite  evident  that  there 
is  a  misconception  of  the  intended  purpose  in  using  the 
term ' 'skilled  workmen,' '  as  it  is  urged  that  such  work- 
men are  not  essential  for  work  on  such  a  building 
as  the  one  being  constructed.  But,  not  losing  sight  of 
what  must  have  been  in  the  minds  of  both  judge  and 
jury  at  the  trial,  we  will  understand  that  the  skill  inten- 
ded by  all  was  not  of  the  character  required  for  good 
building,  but  such  knowledge  of  building  as  to  carry 
forward  the  work  with  safety  to  the  persons  engaged, 
to  know  what  would  be  a  safe  platform  for  such  a  use, 
and  the  method  of  construction.  The  result  proved  con- 
clusively that  the  platform  was  not  sufficient.  Whether 
or  not  the  defect  was  the  result  of  negligence,  and,  if 
so,  that  of  the  defendants,  are  questions  in  dispute. 
There  is  evidence  as  to  who  built  the  platform,  and  its 
insufficiency  is  demonstrated;  and  hence  the  instruc- 
tion has  the  support  of  evidence. 

III.     A  complaint  is  also  made  of  the    twelfth 
instruction,  which  is  in  the  following  words: 
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"12.     The  third  of  the  six  allegations  of  negligence 

or  carelessness  on  the  part  of  defendant  is  'that  the 

*'  ^iii^ce  of   defendant  was  careless  and  negligent  in 

charge?6  **     directing  the  construction  of  the  scaffold.' 

tos^ctiou      If  you  findj  from  the  evidence,  that  the 

defendants,  either  by  themselves  or  through  a  foreman 
or  carpenter  in  charge  of  the  work,  did  not  direct  the 
construction  of  the  scaffold,  then  you  need  not  pursue 
this  inquiry,  and  determine  whether  or  not  defendants 
were  careless  or  negligent  in  so  doing.  If,  on  the  other 
hand,  you  find,  from  the  evidence,  that  the  defend- 
ants so  directed  the  construction  of  the  scaffold,  then 
you  will  consider  whether  or  not  defendants  were  neg- 
ligent in  so  doing.  Defendants  were  bound  to  exercise 
ordinary  care  and  skill  in  the  construction  of  said  scaf- 
fold, for  the  safety  of  the  employees ;  that  is  to  say,  such 
care  and  skill  as  an  ordinarily  prudent  i!nan  would  exer- 
cise under  the  same  or  similar  circumstances.  If 
defendants  did  this,  then  you  should  find  for  them  on 
this  point;  if  not,  then  to  this  extent  you  should  find  for 
plaintiff.  You  are  instructed,  in  passing  upon  this,  that, 
should  you  believe  from  the  evidence  that  defendants  had 
employed  any  person  to  take  charge  of  the  erection  of  said 
scaffold,  then  any  act  of  omission  or  commission  by  such 
person  in  this  employment  is  as  binding  on  the  defendants 
as  if  done  by  themselves,  provided  you  find  that  plaintiff 
himself  did  not  aid  in  such  erection" 

The  italicized  portion  is  quoted  in  argument  as 
being  erroneous.  It  is  said  there  is  no  evidence  tend- 
ing to  show  that  "the  defendants  employed  any  person 
to  take  charge  of  the  erection  of  the  scaffold."  The 
argument,  however,  concedes  that  there  is  evidence 
tending  to  show  that  they  employed  one  Baker  to  super- 
intend the  erection  of  the  building.  But  it  is  said  the 
employments  are  different.  It  is  likely  true  they  might 
be  different,  but  an  instruction  should  be  viewed  in 
connection  with  the  evidence  and  facts  as  to  which  it  is 
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to  serve  as  a  rule  or  guide  for  the  jury,  and  we  think 
that  if  it  appears  from  the  evidence  in  this  case  that 
Baker  was  employed  to  superintend  the  erection  of  the 
building  in  question,  where  he  would  be  immediately 
engaged  with  the  other  employees  in  the  work,  and  he 
was  so  engaged,  with  the  knowledge  of  the  defendants, 
the  evidence  would  tend  to  show  that  his  employment 
as  superintendent  of  the  construction  or  erection  of  the 
building  included  such  details  as  preparing  proper 
scaffolding  to  carry  forward  the  work.  The  evidence  in 
the  case  certainly  has  such  a  tendency. 

It  is  further  urged  that  the  instruction  is  errone- 
ous in  that  it  violates  the  rule  whereby  a  principal  is 
not  liable  for  the  negligence  of  a  co-employe  or  a  fellow- 
servant.  It  is  conceded  that  the  following  quotation 
from  Cooley  on  Torts,  page  663,  is  a  correct  statement 
of  the  law:  " We  have  seen  that,  in  some  cases,  the 
master  is  charged  with  a  duty  to  those  serving  him  of 
which  he  can  not  divest  himself  by  any  delegation  to 
others.  He  is  charged  with  such  a  duty  as  regards  the 
safety  of  his  premises,  the  suitableness  of  the  tools, 
implements,  machinery,  or  materials  he  procures  or 
employs,  and  the  servants  he  engages  or  makes  use  of. 
Whoever  is  permitted  to  exercise  the  master's  authority 
in  respect  to  these  matters  is  charged  with  the  master's 
duty,  and  the  latter  is  as  responsible  for  a  want  of  prop- 
er caution  on  the  part  of  the  agent  as  for  his  own 
personal  negligence."  In  Bishop  on  Non-Contract 
Law,  section  647,  it  is  said:  "This  duty  of  providing 
proper  appliances  is  not  a  thing  pertaining  to  the  service, 
but  it  is  the  master's  own.  He  may  employ  agents  in 
discharging  it,  but  the  law  does  not  deem  them  fellow- 
servants,  for  the  consequences  of  whose  neglect  he  is  not 
answerable  to  a  servant.  His  neglect  of  this  duty, 
whether  personal  or  by  agent,  is  his  own."  In  the 
next  section  (648)  it  is  said:  "The  same  doctrine  ap- 
plies to  the  place  to  work  as  to  the  appliances.     The 
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master,  as  a  personal  duty,  must  use  reasonable  care 
that  the  place  is  safe."  See  Cook  v.  Railway  Co.,  34 
Minn.  45,  24  N.  W.  Rep.  311.  With  the  rule  of  law 
settled  that  the  employer  is  liable  for  injuries  resulting 
from  negligence  in  providing  a  suitable  place  for  the 
work,  whether  the  provision  is  made  by  the  employer 
in  person  or  through  an  agent,  the  question  before  us 
may  be  disposed  of  without  difficulty.  We  have  held 
before  in  this  opinion  that  there  was  testimony  tending 
to  show  such  an  employment  of  Baker,  as  superin- 
tendent, as  to  include  the  preparation  of  the  platform  in 
question,  and  if  so  employed,  and  he  was  negligent, 
the  employer  is  not  protected  under  the  rule  where  he 
is  not  liable  for  the  negligence  of  a  fellow  servant  or 
co-employee. 

IV.  The  thirteenth  instruction  treats  of  the  liabil- 
ity of  the  defendants  for  using,  in  the  platform, 
4  . .        unsound  or  rotten  material,  and  it  is  said 

an^rotSn       there  is  no  testimony  to  that  effect.  There 
material."       ^  however>  an  abundance  of  testimony 

that  the  board  that  broke  was  "knotty,  cross-grained, 
and  dangerous. "  It  was  an  old  pine  board,  taken  from 
the  shanty  that  was  removed  to  make  room  for  the  new 
building.  There  is,  we  may  say,  no  evidence  that  the 
board  was  decayed  so  as  to  come  within  the  ordinary 
acceptation  of  the  term  "rotten, "  but  it  was  unsound, 
and  its  strength  likely  weakened  by  time  and  exposure. 
One  definition  given  by  Webster  for  "rotten' '  is  "cot 
firm  or  trusty;  unsound;  defective;"  etc.  The  expres- 
sion, in  the  pleadings  and  on  the  trial,  was  evidently 
used  in  that  sense,  and  properly  so.  * 

V.  There  is,  also,  a  complaint  because  the  court 
submitted  to  the  jury,  by  its  fourteenth  instruction,  the 

question  whether  or  not  the  defendants 

5.  — — :  — :  re- 

fl^SiSf  wwiS6  were  ne&ligenfc   "*n    directing  and  com- 
pi«ie.  pelling  the  plaintiff  to  go  upon  the  scaf- 

folding,7 '  for  the  reason  that  there  is  no  evidence  that 
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he  was  compelled  to  go  there,  other  than  that  he  was 
assigned  to  the  work  of  putting  up  the  rafters.  Baker 
was  engaged  in  that  work,  and  the  evidence  shows  that 
the  plaintiff  was  told  by  the  defendants  "to  work  with 
Alec  Baker;"  to  "help  the  carpenter."  The  discharge 
of  the  duty  thus  assigned  him  involved  his  going  upon 
the  platform.  The  word  "compelled,"  in  the  sense 
used,  has  no  other  significance  than  "ordered"  or 
"directed;"  and,  in  the  light  of  the  record,  would  not 
be  otherwise  understood. 

VI.  As  bearing  on  the  question  of  Baker's  being  a 
skilled  workman,  one  Hoffman  was  a  witness,  and  was 
6.  extort  testi-    asked:  "Have  you  some  knowledge  of  the 

SSSy'of^E6*  carpenter  business,  so  you  can  judge  of 
Son  of  truT  the  capabilities  of  a  man  working  at  that 
mm  '  trade?"    He  answered  that  he  had  a  little 

knowledge  of  such  business,  and  knew  Baker,  and  had 
worked  with  him  a  little,  in  1856,  at  the  carpenter  busi- 
ness. He  was  then  asked:  "What  kind  of  a  workman 
is  he?"  The  question  was  excluded,  and,  while  he 
might  have  been  permitted  to  answer,  there  is  no  revers- 
ible error  in  the  ruling.  The  evidence  is  very  indefinite 
as  to  the  competency  of  the  witness  to  testify.  Because 
of  a  dispute  in  the  abstracts  we  have  been  to  the  tran- 
script to  look  to  the  evidence  in  this  respect,  and  it 
shows  that  the  opinion  of  the  witness  could  have 
been  of  but  trifling,  if  any,  value  on  the  question  of 
Baker's  skill  as  a  workman  in  the  construction  of  build- 
ings. His  principal  business  was  that  of  a  pattern- 
maker, and  he  did  some  work  in  "millwrighting"  and 
building. 

VII.  Some  few  other  questions  are  discussed,  but 
they  are  mainly  embraced  in  the  considerations  already 
given,  and  none  of  them  present  errors,  if  at  all,  that 
would  justify  a  reversal.  We  think  the  verdict  has 
good  support  in  the  evidence,  and  the  judgment  is 

AFFIEMED. 
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opinion  upon  beheabing. 

Fbiday,  Febbuaby  3,  1893. 

Kinne,  J. — The  former  opinion  in  this  case  will  be  t 
found  above.  As  the  facts  are  fully  stated  in  the  orig- 
inal opinion,  we  need  not  set  them  out  herein.  After  a 
most  careful  investigation  of  the  questions  involved  in 
the  case,  we  are  content  with  the  conclusions  reached  in 
the  original  opinion,  and  must  adhere  thereto.  The 
petition  charges  that  the  defendants  were  negligent  in 
attempting  to  manage  the  erection  of  the  building,  and 
that  they  did  not  employ  a  skilled  foreman  or  carpenter 
to  erect  it.  The  testimony  tends  to  show  that  a  mem- 
ber of  the  firm  superintended  the  work  on  the  building. 
The  proposition  of  law  is  conceded  that,  if  he  was  com- 
petent, it  was  not  negligence  for  him  to  assume  the  dis- 
charge of  such  a  duty.  If  the  person  in  charge  of  the 
work,  whether  one  of  the  defendants  or  another,  was  in 
fact  competent,  then  there  was  no  negligence  in  failing 
to  employ  one  who  was  competent.  What  proof  was 
necessary  to  establish  the  allegation  of  the  petition  of 
negligence  in  failing  to  employ  a  competent  person  to 
superintend  the  erection  of  the  building?  The  one  fact 
only  that  the  person  in  charge  was  not  competent.  If 
the  law  requires  a  competent  person  to  be  in  charge  to 
avoid  negligence,  the  effect  of  an  allegation  that  the 
defendants  failed  to  employ  a  competent  person  must 
be  understood  as  alleging  that  whoever  was  in  charge 
was  incompetent.  As  the  evidence  shows  that  the 
defendants  themselves  had  the  work  in  charge,  the 
court,  in  the  ninth  instruction,  properly  directed  the 
inquiry  of  the  jury  to  the  question  of  their  compe- 
tency, regardless  of  an  express  averment  that  the 
particular  person  in  charge  was  not  competent.  Other 
questions  are  sufficiently  considered  in  the  original 
opinion.    Affibmed. 
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ABSTRACTS  OP  TITLE. 
Errors  of  abstractor. 

1.  Action  for  damages— limitation  of  actions.  An  action  against  the 
maker  of  an  abstract  of  title,  to  recover  damages  arising  from  an  error 
therein,  being  based  upon  contract,  and  not  on  tort,  is  barred  after 
five  years  from  the  date  of  the  delivery  of  the  abstract  containing  the 
alleged  defect,  though  the  error  be  not  discovered,  and  no  special 
damage  resulting  therefrom  arises,  until  long  after  the  abstract  is 
delivered.    Russell  f  Co.  v.  Polk  County  Abstract  Co.,  £$$. 

2.  — — continuing  contract.    The  contract  in  such  case 

is  not  a  continuing  one,  so  that  a  new  cause  of  action  accrues  when- 
ever special  damage  is  suffered  by  its  breach.    Id. 

ACCOUNTING. 

Statement  by  court. 

Party  to  action  not  entitled  to  as  matter  of  right.  In  an  action  in 
equity  involving  mutual  accounts,  it  is  proper  for  the  trial  judge  to 
make  a  statement  of  the  accounts,  but  a  party  can  not  demand  it  as 
a  matter  of  right;  and,  although  the  supreme  court  will  sometimes 
remand  a  cause,  under  such  circumstances,  for  a  restatement  of 
accounts,  this  will  not  be  done  where  a  satisfactory  conclusion  can  be 
reached  without  such  restatement.    Burnett  v.  Loughridge,  S£4, 

See  Attachment,  1. 

ACKNOWLEDGMENTS. 

Validity. 

1.  Before  interested  party— notice.  The  acknowledgment  of  a  chat- 
tel mortgage  made  to  a  partnership,  taken  before  a  notary  who  is  one 
of  the  partners,  is  void;  and  the  record  of  such  mortgage  will  not 
impart  constructive  notice  to  third  parties.  City  Bank  of  Boone  *. 
Badtke,  86$. 

Certificate. 

2.  Deed  of  general  assignment — defective  acknowledgment— effect— 
notice.  A  defective  acknowledgment  to  a  general  assignment  will  not 
enable  a  subsequent  attaching  creditor  with  actual  notice  of  said  con- 
veyance to  acquire  a  lien  upon  the  property  conveyed  superior  to  the 
interest  of  the  assignee.    LeMoyne  v.  Brayden,  738 e 
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ADULTERY.    See  Criminal  Law. 

ADVERSE  POSSESSION.    See  Real  Property,  2. 

AGENCY. 

Evidence. 

1.  Declarations  of  agent.  The  faet  of  agency  can  not  be  shown  by 
the  statements  and  representations  of  the  alleged  agent.  Butler  f. 
Chicago,  B.  fQ.  Ky  Co.,  206. 

See  Mortgages  of  Real  Estate,  5. 

Liability  op  agent. 

2.  Contract  for  unincorporated  association.  One  who,  as  the  agent 
of  an  unincorporated  association,  contracts  for  services  to  be  rendered 
in  its  behalf,  is  personally  liable  for  the  price  of  such  services.  Com- 
fort v.  Graham,  295. 

Liability  of  principal.    See  Insurance  (Fire),  1. 

Embezzlement  by  agent.    See  Criminal  Law,  17. 
ALIENS. 

Eligibility  to  office.    See  Officers,  1. 
APPEAL. 

Parties. 

1.  Guardian  of  minor — appointment— protest— parties  on  appeal 
Where  the  adopting  parents  of  a  minor  child  have  died,  and  the  child 
has  come  into  the  custody  of  one  who  was  named  as  guardian  by  the 
will  of  the  deceased  father  by  adoption,  and  the  natural  father  is 
afterwards  appointed  by  the  district  court  guardian  of  the  child, 
against  the  protest  of  the  guardian  named  in  the  will,  the  latter  has 
such  an  interest  in  the  matter  that  he  may  appeal  from  the  order  of 
the  district  court.    In  re  Guardianship  of  Johnson,  130. 

Jurisdiction. 

2.  In  cases  involving  less  than  one  hundred  dollars — certificate  for — 
sufficiency.  The  certificate  of  the  district  judge  for  the  appeal  of  this 
cause  to  the  supreme  court  is  considered  and  held  to  be  sufficient  for 
the  purpose.     Chandler  v.  Loomis,  151. 

Record. 

3.  Delay  in  filing  additional  abstract.  Delay  in  filing  an  additional 
abstract  is  not  sufficient  ground  for  striking  it  from  the  files,  where 
no  prejudice  is  shown  to  have  resulted  therefrom.  France  v.  Smith, 
552. 

4.  Evidence  preserved  by  bill  of  exceptions.  Where  the  evidence  in 
a  law  action  is  taken  down  by  a  shorthand  reporter,  and  made  of 
record  by  a  skeleton  bill  of  exceptions,  which  properly  identifies  every 
item  of  evidence,  so  that  the  clerk  of  the  court  is  enabled  to  make  up 


Digitized  by 


Google 


Index.  781 

APPEAL.    Record.    Continued. 

his  transcript  with  certainty,  the  record  will  be  deemed  sufficient 
upon  appeal.     Wright  v.  Everett,  696. 

5.  Judge's  certificate  to  evidence— shorthand  notes  made  of  record  by 
decree.  A  jndge  before  whom  a  cause  has  been  tried  can  not,  after 
his  term  of  office  has  expired,  certify  the  evidence  for  the  purposes  of 
an  appeal.  But  where  the  decree,  duly  signed  by  the  judge,  recited 
that  the  evidence  was  all  reduced  to  writing  by  the  shorthand  reporter 
of  the  court  taking  same  in  shorthand,  and  that  the  same  was  ordered 
filed,  and  made  a  part  of  the  record,  and  the  shorthand  notes  were 
duly  certified  by  the  reporter  and  filed  as  ordered,  held,  that  the  legal 
effect  was  the  same  as  if  the  certificate  of  the  judge  had  been  duly 
attached  to  the  notes,  and  that  a  duly  certified  translation  of  these 
notes  by  the  reporter  was  not  required  to  be  certified  by  the  judge,, 
and  the  fact  that  the  judge's  certificate  thereto  was  made  after  the 
expiration  of  his  term  of  office  became  immaterial.  Burnett  v.  Lough- 
ridge,  324. 

6.  Documentary  evidence.  Books  of  record  and  documents  which 
have  been  properly  identified  in  the  shorthand  reporter's  notes,  and 
introduced  in  evidence,  are  to  be  regarded  as  parts  of  the  record, 
though  they  are  not  on  file  or  in  the  actual  custody  of  the  clerk,  and 
are  not  attached  to,  nor  incorporated  in,  the  shorthand  reporter's  report 
or  translation  thereof,  when  certified  by  the  judge.  Jamison  v.  Weaver, 
72. 

7.  Affidavits  to  contradict  record.  Affidavits  can  not  be  considered 
in  the  supreme  court  to  show  that  the  translation  of  the  shorthand 
reporter's  notes  was  changed  before  an  additional  abstract  thereof 
was  made.  The  remedy  in  such  case  is  by  application  to  the  lower 
court  to  correct  the  record,  for  which  purpose  this  court  will  grant 
time,  in  a  proper  case,  when  asked.    France  v.  Smith,  552, 

Bight  to  trial  de  novo. 

8.  Dispute  as  to  record—transcript.  A  controversy  between  parties 
as  to  the  correctness  of  the  record  of  the  evidence  in  a  cause,  as  pre- 
sented in  the  abstract  of  the  appellant  and  the  amendments  thereto, 
will  not  deprive  the  appellant  of  the  right  to  a  trial  de  novo  in  the 
supreme  court  where  a  complete  transcript  of  the  record  has  been 
filed.    Hoyt  v.  McLagan,  745. 

Abandonment. 

9.  Revival  after  abandonment.  An  appellant  who  has  once  aban* 
doned  his  appeal  can  not,  after  an  opinion  has  been  filed  in  the  su- 
preme court,  revive  it  upon  a  rehearing.    Pitkin  v.  Peet,  268. 

Questions  considered  on  appeal. 

10.  Jurisdiction — question  of-— when  considered  on  appeal.  Although 
an  objection  to  the  jurisdiction  of  the  trial  court  is  overruled!  and 
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such  ruling  is  in  favor  of  the  plaintiff,  and  the  defendant  does  not 
appeal,  yet,  upon  an  appeal  by  the  plaintiff  from  the  final  judgment 
the  supreme  court  will  consider  the  question  of  jurisdiction,  if  sug- 
gested by  its  own  examination  or  otherwise,  since,  without  jurisdic- 
tion, a  court  is  powerless  to  act.    State  v.  Fan  Beek,  569. 

11.  Errors  not  assigned.  Errors  not  assigned,  or  not  assigned  with 
the  exactness  required  by  section  3207  of  the  Code,  and  errors  not  dis- 
cussed, though  properly  assigned,  will  not  be  considered  on  appeal* 
Mc Murray  v.  Capital  Ins.  Co.,  44$. 

12.  Questions  not  raised  in  district  court.  Questions  not  raised  in 
the  trial  court  will  not  be  considered  upon  appeaL  Long  v.  FaUeau, 
675. 

13.  Evidence— taken  subject  to  objection— practice.  Where  upon  trial 
to  the  court,  certain  evidence  is  admitted  subject  to  an  objection,  and 
the  objector  does  not  except,  and  no  other  action  is  had  upon  the 
point,  the  objection  is  waived,  and  can  not  be  renewed  in  the  supreme 
court.    Souster  v.  Black,  519. 

14.  Becord— objections  to  evidence.  In  an  action  on  a  promissory 
note,  where  the  defense  vras  a  former  adjudication,  the  record  on 
appeal  showed  that  W.,  an  alleged  former  holder  of  the  note,  had 
brought  an  action  on  it  in  the  district  court;  that  the  defendant,  by 
the  clerk  of  the  court,  identified  the  judgment  docket,  appearance 
docket,  judgment  record  and  court  calendar,  in  relation  to  the  ease  of 
W.  against  the  defendant,  for  a  certain  term  of  court,  and  the  files  and 
pleadings  in  said  case;  that  an  objection  by  the  plaintiff  on  the  ground 
of  immateriality  was  sustained,  and  that  the  defendant  excepted. 
Held,  that  the  objection  could  not  be  considered,  since  the  identified 
record  did  not  appear  to  have  been  offered  in  evidence,  and  it  was  not 
possible  to  determine  at  what  the  objection  was  aimed.  Johnson  t. 
Johnson,  410. 

15.     verdict  supported   by  evidence.      Where  the 

abstract  does  not  show  that  it  contains  all  the  evidence,  or  what  part 
of  it,  if  any,  is  omitted,  the  supreme  court  can  not  consider  whether 
the  verdict  is  sustained  by  the  evidence  nor  whether  certain  testimony 
was  properly  admitted.    Id. 

16.  Error  in  allowing  damages— objection  too  late.  Where,  in  a 
replevin  case  tried  to  the  court,  the  property  was  awarded  to  the 
plaintiff,  together  with  ten  dollars  damages  for  its  retention,  held, 
that  the  objection  that  there  was  no  evidence  to  sustainthe  judgment 
for  damages  could  not  be  made  for  the  first  time  in  the  supreme  court, 
the  amount  being  little  more  than  nominal.  Waterhouse  v.  Black, 
317. 

17.  Errors  not  excepted  to — instruction  to  jury.  An  objection  to  an 
instruction  of  the  trial  court,  directing  the  jury  that  they  need  not 


Digitized  by 


Google 


Index,  783    • 

APPEAL.    Questions  considered  on  appeal.    Continued. 

return  a  general  verdict,  unless  they  choose  to  do  so,  can  not  be  con- 
sidered in  this  court,  where  no  exception  was  taken  to  the  instruc- 
tion.   Bichardson  v.  Coffman,  ltU 

Grounds  fob  reversal. 

18.  Error  without  prejudice.  Errors  in  rulings  upon  the  admission 
of  evidence  are  not  ground  for  reversal,  when  the  appellant  has  not 
been  prejudiced  thereby.     Walker  v.  Daily,  375. 

19.  Verdict — conflict  of  evidence.  A  judgment  will  not  be  reversed 
in  the  supreme  court  because  of  the  insufficiency  of  the  evidence, 
where  the  evidence  is  conflicting,  and  there  is  evidence  tending  to 
support  the  verdict  of  the  jury.    State  v.  Lindoen,  701. 

20.  Verdict— sufficiency  of  evidence  to  support.  Where,  under  the 
instructions,  a  verdict  for  the  defendant  may  be  based  upon  one  of 
two  grounds,  it  will  not  be  set  aside  on  appeal  because  the  evidence 
is  insufficient  to  sustain  it  upon  one  of  these  grounds.  Shipley  v.  Bear 
soner,  655. 

21.  Instructions  to  jury — clerical  error — no  prejudice.  A  mere  cler- 
ical error  in  an  instruction,  in  using  the  word  "defendant11  for 
"plaintiff,"  is  immaterial,  and  is  not  ground  for  reversal,  where  the 
error  is  apparent,  and  the  meaning  clear.    Id. 

22 .  Immaterial  evidence  erroneously  admitted  but  subsequently  stricken 
out.  The  admission  of  evidence  which  is  found  to  be  immaterial, 
and  is  therefore  stricken  out,  is  not  ground  for  reversal,  where  it  could 
not  in  reason  have  been  prejudicial,  and  the  court  directs  the  jury  to 
disregard  it.    State  v.  Jordan,  86. 

23.  Exclusion  of  evidence — expert  testimony — competency  of  witness — 
discretion  of  trial  court.  Where  the  evidence  as  to  the  competency  of 
a  witness  to  testify  as  an  expert  is  very  indefinite,  the  exclusion  of 
his  testimony  is  not  reversible  error,  even  though  it  might  properly 
have  been  admitted.    Eaworth  v.  Seevers  Mfg.  Co.,  765. 

24.  Sufficiency  of  evidence — same  verdict  by  three  juries.  Where  three 
juries  in  two  different  counties  have  found  against  the  defendant  upon 
the  issues  in  a  case,  and  two  different  trial  courts  have  approved 
these  verdicts,  this  court  will  not  set  aside  the  last  verdict  as  being 
unsupported  by  the  evidence,  when  the  testimony,  if  believed  by  the 
the  jury,  is  ample  to  support  the  verdict,  even  though  it  appears  that 
some  of  the  facts  relied  upon  by  the  plaintiff  are  unusual  or  even 
improbable.    McMurrin  v.  Bigby,  18. 

Costs. 

25.  Unnecessary  record.  Where  the  appellant's  abstract  is  a  fair 
presentation  of  the  evidence,  but  the  appellee  files  an  unnecessarily 
long  amendment  thereto,  and  then,  without  warrant,  denies  that  the 
abstract  and  the  amendment  contain  all  the  evidence,  thus  making  a 
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APPEAL.    Costs.    Continued. 

transcript  necessary,  the  cost  of  such  transcript,  and  of  so  much  of 
the  amendment  as  is  superfluous,  wiU  be  taxed  to  the  appellee,  though 
the  judgment  is  affirmed.     GoU  f  Drank  Co.  v.  MiUer,  426. 

ASSAULT.    See  Criminal  Law. 

ASSIGNMENT. 

Sufficiency  of. 

1.  Assignment  Of  wages— sufficiency  of  writing — intention.  Where  an 
employee  of  a  railroad  company  addressed  a  letter  to  one  as  auditor, 
without  naming  the  company  for  which  he  was  auditor,  and  requested 
him  to  pay  his  salary  for  the  month  just  past,  and  for  the  next  six 
months  to  come,  to  one  B.,  on  account  of  his  indebtedness  to  B.,and  the 
company  recognized  this  as  an  assignment  of  the  employee's  wages  to 
B.,  and  had  paid  his  wages  to  B.  for  several  months,  when  it  was  gar- 
nished as  the  debtor  of  the  assignor,  held,  that,  though  the  writing 
was  informal  as  an  assignment,  yet,  having  been  intended,  accepted 
and  acted  upon  as  an  assignment  of  the  assignor's  wages  to  B.,  it  was 
effectual  for  that  purpose.    MetcaJfv.  Kincaid,  448. 

Validity. 

2.  As  to  wages  yet  to  be  earned.  An  assignment  of  wages  yet  to  be 
earned  is  good  as  against  the  claims  of  attaching  creditors,  if  accepted, 
and  if,  at  the  time  it  is  made,  there  is  an  existing  engagement  or 
employment  by  virtue  of  which  wages  are  being,  and  in  the  future  may 
reasonably  be  expected  to  be  earned,  even  though  there  is  no  contract 
or  fixed  time  of  employment.    Id. 

3.  Procured  by  fraud— misrepresentation  as  to  liability  for  crime. 
The  relation  of  a  partner  to  the  property  of  the  firm  is  such  that  he 
does  not  commit  the  crime  of  embezzlement  by  appropriating  such 
property  to  his  own  use ;  and  an  assignment  of  a  chose  in  action,  pro- 
cured by  representing  to  the  assignor  that  it  was  necessary  in  order 
to  protect  a  partner  from  prosecution  and  punishment  for  embezzling 
the  firm  property,  may  be  repudiated  by  him  on  the  ground  that  it  was 
obtained  by  misrepresentation  and  fraud.  Gary  v.  Northwestern 
Mutual  Aid  Association,  25. 

See  Equity,  1;  Mortgages  of  Real  Estate,  1,  2;  Pleading,  L 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 

Description  of  property. 

1.  Foreign  assignment — description  in  inventory.  A  general  assign- 
ment, made  in  a  foreign  state,  which  purports  to  convey  all  of  the 
assignor's  property,  whether  real,  personal  or  mixed,  and  wherever  sit- 
uated, but  which  does  not  describe  such  real  estate,  will  be  effective 
to  transfer  to  the  assignee,  as  against  a  subsequent  attaching  creditor 
the  real  property  of  the  debtor  in  this  state,  where,  in  accordance 
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with  the  statute  of  the  state  -where  said  assignment  was  made,  an 
inventory  of  property  assigned  was  filed  of  record  within  thirty  days 
after  the  filing  of  the  assignment,  which  duly  described  the  debtor's 
property  in  this  state.    LeMoyne  v.  Braden,  738. 

Defective  acknowledgment. 

2.  Notice — rights  of  attaching  creditors.  A  defective  acknowledg- 
ment to  a  general  assignment  will  not  enable  a  subsequent  attaching 
creditor  -with  actual  notice  of  said  conveyance  to  acquire  a  lien  upon 
the  property  conveyed  superior  to  the  interest  of  the  assignee.    Id. 

Preferences. 

3.  Contemporaneous  transactions.  A  general  assignment  will  not 
be  held  invalid  because  of  preferences  given  to  bona  fide  creditors  by 
transactions  closely  connected  with  the  deed  of  assignment  in  point 
of  time,  but  which  were  in  fact  wholly  independent  thereof.    Id. 

ASSOCIATIONS. 
Unincorporated. 

1.  Contracts— liability  of  agent.  -  One  who,  as  the  agent  of  an  unin- 
corporated association,  contracts  for  services  to  be  rendered  in  its 
behalf  is  personally  liable  for  the  price  of  such  services.  Comfort  v. 
Graham,  295. 

Sale  of  stock. 

2.  Unincorporated  joint  ttock  company — rights  of  members.  Where, 
the  articles  of  association  of  an  unincorporated  joint  stock  company, 
organized  for  the  purpose  of  conducting  a  banking  business,  permitted 
its  members  to  borrow  money  of  the  company,  and  contained  no  prohi- 
bition against  the  sale  of  the  stock  of  one  member  to  another,  but  pro- 
vided simply  that  the  company  should  have  a  first  option  to  purchase 
stock  offered  for  sale,  and  some  of  the  company's  stock  was  purchased 
by  one  of  its  members  at  one  half  its  value  with  money  borrowed  of 
the  company  for  that  purpose,  after  the  company  had  waived  its  option 
to  purchase,  held,  that  the  purchaser  could  not  be  compelled  to  account 
to  the  company  for  the  profits  from  such  transaction  upon  the  ground 
that  one  partner  can  not  use  the  money  or  property  of  the  partner- 
ship for  his  own  benefit.     Taylor  v.  Lovett,  177. 

3. .    In  consideration  of  a  loan  by  the  company  of 

an  amount  necessary  to  puohase  said  stock,  the  purchaser  offered  to- 
give  one  third  of  the  stock  purchased,  but  the  cashier  of  the  company 
insisted  upon  his  having  one-half  of  the  same.  The  loan  was  finally 
made,  however,  under  an  agreement  that  the  consideration  to  be  paid 
should  be  settled  thereafter,  but  no  settlement  was  effected.  Held, 
that,  the  money  having  been  furnished  with  knowledge  that  only  one- 
third  of  the  Rtock  was  offered  as  a  consideration,  the  cashier  wasenti- 
VOL.  87—50 
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tied  to  that  proportion  only,  and  that  the  purchaser  ooald  not  be 
heard  to  complain  that  the  cashier  chose  to  claim  the  same  for 
the  bank  instead  of  for  himself.    Id. 

ATTACHMENT. 

Grounds. 

1.  Action  for  accounting  between  partners — attachment  in  aid  of. 
Where  a  partner  brings  an  action  against  his  copartner  for  an  account- 
ing, and  alleges  that  such  accounting  will  show  a  sum  due  to  him 
from  his  copartner,  and  asks  judgment  therefor,  his  petition  shows 
upon  its  face  an  indebtedness  due  to  him  from  his  copartner,  for  which 
an  attachment  may  issue  as  in  other  actions.    Hansen  v.  Morris  SOS. 

Priorty  op  liens. 

2.  Intervention — equitable  relief— transfer  to  equity.  Where,  in  an 
attachment  proceeding  the  plaintiff  had  judgment  against  the  defend- 
ants, but  an  intervenor  claimed  the  property,  and  the  plaintiff  answer- 
ing the  petition  of  intervention,  alleged  that  the  transfer  of  the  property 
to  the  intervenor  was  made  for  the  purpose  of  defrauding  the  defend- 
ant's creditors, and  prayed  ' 'judgment  against  the  intervenor  subjecting 
■such  property  to  the  payment  of  their  judgment,  held,  that  the  action 
being  in  its  nature  one  at  law,  it  was  not  changed  to  an   equitable 

'One  by  such  prayer,  since  no  prayer  was  necessary,  and  the  same 
judgment  must  have  been  rendered  had  the  prayer  been  omitted. 
MarTcley  v.  Keeney,  S98. 

3.    Bight  of  intervenor  to  question  validity  of  attachment. 

An  intervenor  who  claims  attached  property  by  virtue  of  a  sale  to  him 
prior  to  the  attachment,  must  recover,  if  at  all,  upon  the  strength  of 
his  own  title,  and,  where  that  fails  him,  he  can  not  fall  back  upon 
the  alleged  invalidity  of  the  attachment.    Id. 

See  Corporations,  3;  Garnishment,  3;  Partnership,  1,  2. 

-Of  mortgaged  chattels. 

4.  Application  of  proceeds — exemptions— priorities.  An  attachment 
was  levied  upon  chattels  upon  which  the  owner,  the  plaintiff's  hus- 
band, had  made  two  mortgages.  Afterwards  the  husband  absconded, 
and  his  wife,  under  section  3078  of  the  Code,  rightfully  claimed  a  part 
of  the  property  as  exempt  from  the  attachment.  The  attaching  cred- 
itor, proceeding  under  chapter  117,  Laws  of  1886,  became  subrogated 

;  to  the  rights  of  the  holders  of  the  mortgages,  and  proceeded  to  6ell  the 
property  thereunder,  except  such  as  was  exempt  to  the  wife.  He 
applied  the  proceeds,  first  to  the  satisfaction  of  the  first  mortgage,  and 
next  to  the  judgment  procured  in  the  attachment  proceeding,  and  was 
about  to  sell  the  exempt  property  to  satisfy  the  second  mortgage,  when 
this  action  was  commenced  by  the  wife  in  equity  to  enjoin  the  sale, 
and  for  an  accounting.  Held,  that  such  application  of  the  proceeds 
■could  not  be  allowed,  but  that  all  the  proceeds  of  the  non-exempt  prop- 
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erty  must  be  applied  upon  the  mortgages,  in  their  order,  and  that  the 
exempt  property  could  be  sold  only  to  pay  the  residue,  if  any,  of  the 
mortgage  debt.  In  this  case,  the  wife  was  given  thirty  days  after 
decree  within  which  to  redeem  the  exempt  property  by  paying  such 
residue,  if  any.    Frantz  v.  Hanford,  469. 

Action  on  bond. 

5.  Wrongful  suing  out— remedy.  In  the  absence  of  malice,  the 
only  remedy  for  the  premature  and  unlawful  suing  out  of  an  attach- 
ment is  an  action  upon  the  attachment  bond.    Id. 

See  Conversion. 

ATTORNEYS. 

Fees. 

1.  Contract — demand — resistance  after  commencement  of  suit.  Where 
a  note  was  by  its  terms  payable  in  Boston,  but  no  particular  place  in 
said  city  was  designated,  no  notice  given  to  whom  payment  should  be 
made,  and  no  demand  made  before  suit,  held,  that  the  defendants 
having  resisted  payment  after  the  commencement  of  action  thereon, 
the  plaintiff  was  entitled  to  recover  an  attorney's  fee.  Livermore  v. 
Maxwell,  704. 

2.  Services  in  violation  of  law — recovery.  Whether  an  attorney  can 
recover  for  attendance  before  a  notary  upon  the  examination  of  wit- 
nesses whose  depositions  are  being  taken  upon  written  interrogato- 
ries, in  violation  of  section  3738  of  the  Code,  qu&re.  Comfort  v.  Gra- 
nam,  295. 

3.  Liquor  nuisance — value  of  services  of  attorney.  Where  there  is  a 
controversy  in  regard  to  the  value  of  the  services  rendered  by  the 
attorney  for  the  state  in  a  criminal  prosecution  for  maintaining  a 
liquor  nuisance,  the  amount  of  the  attorney  fee  should  be  determined 
by  the  court  upon  the  record  and  the  evidence  that  may  be  introduced. 
State  v.  McEnturff,  690. 

4.  Liquor  nuisance— judgments  on  appearance  bond — lien  for  attor- 
*    neyfecs  and  commissions.    An  attorney  fee  taxed  against  a  defendant 

convicted  of  the  offense  of  keeping  a  liquor  nuisance  is  not  an  attor- 
ney fee  in  an  action  upon  the  forfeiture  of  the  defendant's  appearance 
bond,  and  can  not  be  made  a  lien  upon  the  judgment  procured  in 
such  action;  neither  is  the  county  attorney  in  such  action  entitled  to 
a  commission  upon  such  judgment  as  for  "fines  collected,"  under  sec- 
tion 11  of  chapter  73  of  Acts  of  the  Twenty* first  General  Assembly, 
since  a  forfeiture  is  not  a  fine.    State  v.  Beebee,  636, 

Privileged  communications. 

5.  Objections  to  evidence.  Where  the  testimony  of  a  witness  related 
to  actions  he  had  taken,  and  statements  he  had  made  as  attorney  for 
the  defendants,  and  the  authority  under  which  he  acted,  and  some  of 
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it,  at  least,  was  material  and  competent,  held,  that  an  objection  to  the 
whole  of  such  testimony,  on  the  ground  that  it  was  a  disclosure  of 
privileged  communications,  was  not  well  taken.  City  of  Ft.  Dodge  «• 
Minn,  f  St.  L.  E'y  Co.,  389. 

Misconduct  of.    See  New  Trial,  2;  Practice  and  Procedure,  9. 
BAIL.    See  Costs,  2;  Criminal  Law,  6,  7. 
BAILMENTS. 

Lien. 

Livery  stable  keeper —waiver — revival.  Where  the  one  who  had  the 
possession  of  certain  horses  had  them  kept  in  a  livery  stable,  and  was 
indebted  for  their  keeping  when  they  were  taken  away  by  a  mort- 
gagee, by  virtue  of  his  mortgage,  but  the  mortgagee  did  not  then 
pay  the  stable  keeper,  nor  take  an  assignment  of  his  claim  and  lien, 
held,  that  the  lien  was  waived,  and  that  it  was  not  revived  by  the 
subsequent  payment  by  the  mortgagee,  of  the  amount  due  the  keeper 
and  the  assignment  of  the  lien  to  him,  it  not  appearing  that  the 
assignment  was  executed  pursuant  to  any  agreement  made  when  the 
horses  were  taken  away.    Shellhammer  v.  Jones,  620. 

BASTARDY.    See  Criminal  Law,  10,  11.  ' 
BILL  OF  EXCEPTIONS.    See  Appeal,  4. 
BILLS  AND  NOTES. 
Construction. 

1.  Note  of  corporation — signature  by  one  as  president— parol  evident* 
inadmissible  to  explain.  A  promissory  note  reading  "we*  promise  to 
pay,1'  etc.,  and  containing  no  reference  in  the  body  of  the  note  to  the 
character  or  capacity  of  the  makers,  was  signed  "Dubuque  Mattress 
Co.,  John  Kapp,  Pt."  Held,  that,  upon  the  face  of  the  note,  Eapp 
was  personally  liable,  and  that  oral  testimony  was  inadmissible  to 
show  that  he  was  at  the  time  president  of  the  company,  and  author- 
ized to  sign  notes  for  it,  that  the  note  was  given  for  goods  sold  to  the 
company,  and  was  intended  to  bind  it  alone,  and  that  the  payee  knew 
that  fact  when  he  took  it— Kinne  and  Granger,  JJ.,  dissenting. 
Mathews  f  Co.  v.  Dubuque  Mattress  Co.,  246. 

See  Attorneys. 

Innocent  purchaser. 

2.  Banking— collateral  securities — bona  fides.  Where  a  bank  has 
been  accustomed  to  make  loans  to  a  customer,  and  to  take  promissory 
notes  as  collateral  security,  the  fact  that  it  has  permitted  him  to  draw 
upon  money 8  paid  in  upon  maturing  collaterals,  upon  depositing  other 
collaterals  to  take  their  place,  is  no  proof  that  the  bank  is  not  the  bona 
fide  holder  of  a  collateral  note  so  taken  before  maturity  although  such 
may  not  be  the  bank's  method  of  doing  business  with  its  other 
customers.    Mahaska  County  State  Bank  v.  Christ,  415. 
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Defenses. 

3.  Fraud— purchaser  with  notice — estoppel  of  maker  by  new  contract. 
Although  the  indorsee  of  a  note  takes  it  with  notice  that  it  is  void  for 
fraud  as  between  the  maker  and  the  payee,  yet, where  he  so  takes  it  at 
the  solicitation  of  the  maker,  and  upon  his  promise  to  secure  and  pay 
the  same,  and  the  maker  receives  a  part  of  the  consideration  given  by 
him  for  the  note,  such  new  contract  is  binding  upon  the  maker,  and 
estops  him  from  denying  his  liability  to  the  indorsee  upon  the  ground 
that  the  latter  knew  of  the  infirmities  of  the  note  when  he ''took  it. 
Shipley  v.  Reasoner,  555. 

See  Instructions  to  Jury,  7;  Sureties,  3. 

Bights  and  liabilities  of  sureties.    See  Limitation  of  Actions,  4. 

Checks. 

4.  Death  of  drawer  before  payment — effect.  When  the  delivery  of  a 
bank  check  as  a  gift  is  coupled  with  an  intent  to  transfer  a  present 
interest  in  the  money  represented  by  the  check,  and  no  revocation  is 
attempted,  the  intent  of  the  donor  should  be  given  effect,  and  the 
transaction  be  held  to  transfer  a  present  interest,  and  a  right  to  the 
payment  of  the  check  after  the  death  of  the  drawer,  as  well  as  before. 
May  v.  Jones,  188. 

BOARD  OF  SUPERVISORS.  See  Highways;  Municipal  Corporations,  2. 

BOUNDARIES. 
Proceedings. 

1.  Town  plats — conflict  between  survey  and  plat.  When  there  is  a 
conflict  between  a  survey,  as  actually  made,  and  the  plat  thereof,  the 
actual  survey  controls  when  it  can  be  ascertained.  Accordingly, 
where  an  addition  to  a  town  was  surveyed  by  M.,  but  the  plat  was 
made  by  the  proprietor,  who  soon  thereafter  sold  lots  therein  by  num- 
ber, pointing  out  to  the  purchasers  the  boundaries  thereof,  and  the 
latter  built  their  fences,  and  made  other  improvements  according  to 
such  boundaries,  and  occupied  and  controlled  the  lots  for  many  years 
held,  that  it  must  be  presumed  that  such  boundaries  were  the  ones 
established  by  the  survey  of  M. ;  and  that  the  town  upon  sub- 
sequently ascertaining  that  they  did  not  correspond  with  the  plat,  had 
no  right  to  interfere  with  the  lots  in  tbe  actual  possession,  of  the 
owners,  in  order  to  make  the  alleys  correspond  with  the  plat.  Boot 
v.  Totcn  of  Cincinnati,  £03. 

Evidence. 

2.  City  plat— presumption.  Where  the  line  of  division  between  two 
adjacent  city  lots  in  a  block  of  a  certain  length  was  in  question,  and 
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the  city  plat,  without  indicating  the  width  of  the  lots,  showed  them  to- 
be  of  about  equal  width,  held,  that  this  was  sufficient  evidence  to  jus- 
tify a  presumption  that  they  were  of  equal  width,  and  to  sustain  a  ver- 
dict establishing  the  line  in  question  accordingly.  Goldsborough  v> 
Pidduck,  599. 

3.  Surveyor* 8  plat.  In  such  case  a  plat  of  the  block  made  by  the 
surveyor  who  had  surveyed  it,  is  admissible  to  illustrate  and  explain 
the  surveyor's  testimony  in  regard  to  the  measurements  made  by 
him>    Id. 

BURGLARY.     Stfe  Criminal  Law.    ' 

CASES  CITED,  DISTINGUISHED,  ETC.  See  page  v. 

CITIES  AND  TOWNS.    See  Municipal  Corporations, 

COMITY.     See  Receivers,  2. 

COMMISSIONERS  OF  INSANITY. 

Compensation  of.    See  Officers,  11. 
CONSPIRACY. 

Proof. 

1.  Declarations  of  co-conspirators — order  of  testimony.  While  the 
general  rule  is  that  a  prima  facie  case  of  conspiracy  must  be  made 
before  evidence  of  the  acts  and  declarations  of  the  alleged  conspira- 
tors can  be  introduced,  it  is  proper  to  permit  such  evidence  to  be 
first  introduced,  where  the  plaintiff  promises,  in  the  further  prosecu- 
tion of  the  case,  to  introduce  evidence  to  prima  facie  establish  a  con- 
spiracy, and  the  court  instructs  the  jury  that  the  evidence  first  intro- 
duced is  not  to  be  considered,  unless  a  conspiracy  is  proved.  Work 
Bros.  $  Co.  v.  McCoy,  217.  \ 

2.  Admission  of  co-conspirator — action  for  price  of  goods — evidence. 
Where  in  an  action  for  goods  procured  to  be  sold  to  one  of  two  persons 
through  their  alleged  conspiracy  to  obtain  credit  therefor,  the  question 
of  their  partnership  was  also  in  issue,  held,  that  the  admission  of 
the  one  to  whom  the  goods  were  sold  that  a  copy  of  the  account  sued 
on  was  correct,  was  admissible  against  the  other  party,  either  as 
co-conspirator  or  copartner,  and,  after  such  admission,  such  copy 
was  admissible  in  evidence.    Id. 

3.  Conspiracy  to  obtain  credit — evidence.  In  an  action  for  conspir- 
acy to  obtain  credit,  the  plaintiffs  are  not/in  proving  the  conspiracy, 
limited  to  facts  known  to  them  at  the  time  of  extending  credit. 
Id. 

4.  Sufficiency  of  evidence  to  support  verdict.  The  evidence  showed 
that  L.  sold  a  stock  of  goods  to  M.,  whom  he  knew  to  be  insolvent,  on 
credit,  and  without  security;  that  M.  then  added  to  the  stock  a  large 
quantity  of  goods  purchased  of  the  plaintiffs  on  the  faith  of  his 
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ownership  of  such  stock  unincumbered;  that,  before  the  additional 
goods  were  paid  for,  and  with  knowledge  of  the  facts,  L.  made  a  loan 
to  M.,  and  then  took  a  mortgage  upon  the  whole  stock.  Held,  that  a 
verdict  finding  that  there  was  a  conspiracy  to  defraud  the  plaintiffs 
was  not  without  evidence  to  support  it.    Id. 

Liability  of  conspirators. 

5.  Attachment — right  to  personal  judgment.  Where  M.  and  L.  con- 
spired together  to  procure  goods  to  be  sold  by  the  plaintiffs  to  M.  upon 
credit,  and,  in  furtherance  of  the  scheme,  they  transferred  the  goods 
to  L.  before  the  bills  were  due,  and  the  plaintiffs  sued  them  both  for 
the  price,  and  attached  the  goods,  held,  that  the  court  properly 
instructed  the  jury  that,  if  they  found  that  a  conspiracy  was  formed 
and  carried  out  as  alleged,  they  should  find  for  the  plaintiffs  against 
both  of  the  defendants,  notwithstanding  the  attached  goods  may 
have  been  worth  more  than  the  plaintiffs'  claim.    Id. 

CONSTITUTIONAL  LAW. 

Class  legislation. 

1.  Board  of  medical  examiners— powers— constitutional  law.  The 
provisions  of  chapter  104,  of  Acts  of  the  Twenty-first  General  Assem- 
bly, giving  to  the  board  of  medical  examiners  the  power  to  determine 
whether  the  diplomas  of  applicants  for  admission  to  the  practice  of 
medicine  are  issued  by  a  medical  school  legally  organized,  and  in  good 
standing,  etc.,  are  not  unconstitutional  as  not  being  uniform  in  their 
operation,  nor  as  granting  to  a  class  of  citizens  privileges  not  equally 
enjoyed  by  all,  nor  as  the  creation  of  a  corporation  by  special  laws. 
Iowa  Eclectic  Medical  College  Ass'n  v.  Schroder,  659. 

CONTEMPT.    See  Practice  and  Procedure,  13;  Intoxicating  Liquors,  &, 

CONTINUANCE. 

Grounds. 

1.  Preparation  for  trial — negligence  in  procuring  counsel.  A  con- 
tinuance should  not  be  granted  to  a  defendant  in  a  criminal  cause  on 
the  ground  that  his  attorney  has  just  been  called  into  the  case,  and 
can  not  be  prepared  for  trial  at  the  time  set  therefor,  where  it  appears 
that  the  defendant  has  been  negligent  in  the  timely  employment  of 
counsel.    Maloney  v.  Traverse,  S06. 

2."  Pending  proceedings  in  another  action.  In  an  action  of  man- 
damus, brought  by  a  city  against  the  receiver  of  a  railroad,  appointed 
in  an  action  to  foreclose  a  mortgage,  to  compel  the  construction  of  a 
street  crossing  over  its  tracks,  the  receiver  moved  for  a  continuance 
until  the  foreclosure,  then  pending  in  the  same  court,  should  be  ter- 
minated, and  the  deposition  of  the  receiver  could  be  taken,  and 
certain  creditors  could  intervene.  Held,  that  the  motion  was  properly 
overruled,  because  no  connection  was  shown  between  the  foreolos- 
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CONTINUANCE.    Grounds.    Continued. 

ure  of  the  mortgage  and  the  duty  to  construct  the  crossing,  and  no 
reason  given  why  the  deposition  of  the  receiver  had  not  already  been 
taken,  and  there  being  no  definite  showing  as  to  the  intention  of 
creditors  to  intervene.  City  of  Ft.  Dodge  v.  Minn.  4-  St.  L.  Ky  Co.,  389- 

CONTRACTS. 

Consideration. 

1.  Lease — change  by  parol  agreement.  The  plaintiffs,  in  writing, 
leased  to  the  defendant  certain  land  to  be  planted  with  corn,  for 
which  the  defendant  agreed  to  pay  as  rent  sixteen  bushels  of  corn 
per  acre.  The  growing  corn  having  been  damaged  by  storms,  the 
parties  made  a  new  agreement  by  parol,  whereby  the  defendant  was 
to  replant  the  corn,  and  raise  as  good  a  crop  as  he  could,  and  the 
plaintiffs  were  to  accept  one-half  of  the  corn  raised  in  satisfaction  of 
their  claim  for  rent.    Held,  that  the  parol  contract  was  not  without 

v  consideration  on  the  ground  that  it  required  nothing  more  of  the 
defendant  than  he  was  already  bound  to  perform,  since  it  was  uncer- 
tain whether  one-half  the  corn  raised  would  be  more  or  less  than 
sixteen  bushels  per  acre,  though  all  the  parties  probably  supposed 
that  it  would  be  less.    Raymond  v.  Kruskopf,  602. 

Delivery.    See  Insurance  (Fire),  3. 

Validity. 

2.  School  districts — contract  to  pay  director  for  services  void— injunc- 
tion by  taxpayer — recovery  of  money  paid.  An  agreement  by  the  board 
of  directors  of  a  school  district  to  employ  one  of  their  number  as 
superintendent  of  the  construction  of  a  school  building,  though 
entered  into  in  good  faith,  is  not  only  voidable,  but  void,  as  being 
against  public  policy;  and  where  a  taxpayer,  prior  to  the  performance 
of  the  services  under  such  a  contract,  began  au  action  against  the  dis- 
trict, its  directors  and  the  one  thus  employed,  praying  that  the  per- 
formance of  the  contract  be  enjoined,  and  that,  if  it  be  found  that 
any  money  had  been  paid  thereunder,  an  order  be  made  requiring  the 
directors  and  their  employee  to  pay  it  back  to  the  district,  but  no 
temporary  injunction  was  issued,  and  prior  to  the  hearing  of  the 
cause  the  services  contracted  for  had  been  rendered  and  partly  paid 
for,  held,  that  the  plaintiff  was  entitled  to  a  decree  according  to  his 
prayer.     Wei U:  v.  Independent  District  of  Des  Moines,  81. 

Construction. 

3.  Antenuptial  contract— agreement  not  to  claim  dower — share  in 
personal  estate  not  afftctcd.  A  provision  in  an  antenuptial  contract, 
whereby  the  wife  agreed  to  claim  "no  right  of  dower  or  homestead  in 
or  to  any  property  which  should  belong  to  the  estate"  of  the  husband 
at  the  time  of  his  decease,  heldf  to  have  reference  only  to  real  prop- 
erty, and  that  it  did  not  preclude  the  wife  from  takiog  her  distribu- 
tive share  of  her  husband's  personal  estate.    Pitkin  v.  Peet,  368. 
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CONTRACTS.    Construction.    Continued. 

4.  Bight  of  way — deed.  By  a  written  agreement  signed  by  the 
parties  hereto,  the  plaintiff,  in  consideration  of  the  right  of  way 
"granted"  to  it  for  a  railroad  to  connect  its  fair  grounds  with  the 
main  line  of  an  established  railroad,  agreed  to  pay  to  the  defendant 
two  hundred  dollars  per  year  for  the  term  of  five  years.  Held,  that  it 
was  a  conveyance  of  a  perpetual  right  of  way,  and  not  a  mere  lease 
for  the  term  of  five  years.  Dee  Moines  County  Agricultural  Society  v 
Tubbessing,  138. 

5.  Contract  to  sell  land — agreement  as  to  price.  The  owners  of  certain 
land  agreed  to  sell  it  to  the  defendants.  The  contract  provided  that 
the  defendants  should,  within  a  reasonable  time,  ascertain  the  value  of 
the  land,  by  personal  inspection  or  otherwise,  and,  after  the  actual 
cash  value  was  so  obtained  by  them,*  to  apply  the  same  toward  the 
payment  of  a  note  and  mortgage  held  by  them  against  the  plaintiffs. 
It  also  provided  that  the  plaintiffs  should  have  the  right  to  redeem 
the  land  within  one  year  by  repayment  of  the  price  and  interest, 
and  that  they  should  have  the  first  right  for  one  year  to  purchase  the 
land  upon  paying  the  price  that  the  defendants  might  be  offered  for 
it  by  others.  Held,  that  the  defendants  had  the  right,  under  the 
agreement,  to  fix  the  value  at  which  the  land  should  be  credited  on 
the  note  and  mortgage,  and  that,  in  the  absence  of  fraud,  such  value 
was  binding  upon  the  plaintiffs.  Harvey  $  Son  v.  Van  Paten  $  Marks, 
159. 

See  Bills  and  Notes,  1. 

Performance. 

6.  Contract  to  convey  real  estate— conditions — specific  performance. 
The  defendant,  in  the  year  1884,  agreed  to  convey  to  the  plaintiff 
certain  land  for  use  as  a  college  campus,  and  certain  lots  to  such 
persons  as  the  same  might  be  sold  to  by  the  plaintiff.  In  consid- 
eration thereof  the  plaintiff  agreed  to  erect  two  college  buildings 
on  said  campus,  one  of  which  was  to  be  completed  in  time  for  the 
beginning  of  the  school  year  in  1885,  and  the' other  by  June  1,  1886. 
There  was  nothing  in  the  terms  of  said  agreement  making  the  time 
for  the  erection  of  said  building  of  the  essence  of  the  contract,  but  it 
was  expressly  provided  that,  if  the  plaintiff  should  fail  to  maintain  a 
"college  of  standard  grade"  on  said  grounds  for  a  period  of  one  year, 
at  any  time  within  the  next  ten  years,  then  the  agreement  should  be 
null  and  void,  and  said  grounds  should  revert  to  the  defendant  or  the 
plaintiff  should  pay  the  value  thereof  in  cash.  The  first  of  said  build- 
ings was  completed  within  the  time  provided,  but  the  second  was  not 
completed  within  the  time  stipulated,  nor  within  an  extension  of  time 
granted  therefor;  yet  the  plaintiff  was  permitted  to  proceed  with  its 
completion,  at  a  cost  of  about  fifteen  thousand  dollars,  without  any 
notice  from  the  defendant  that  it  intended  to  claim  a  forfeiture  of  any 
of  the  plaintiff's  rights  because  of  said  default.  Held,  that  the  plain- 
tiff's  default  was  no  defense  to  an  action  for  specific  performance, 
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CONTRACTS.    Performance.    Continued. 


the  second  building  having  been  completed  prior  to  the  commence* 
V    merit  of  this  action.     University  of  Des  Moines  v.  Folk  County  Home- 
stead and  Trust  Co.,  36. 

7.    — —  college  of  standard  grade — evidence.   It  appearing 


from  the  evidence  that  the  plaintiff  was  financially  weak  at  the  time 
the  contract  was  made,  that  its  condition  and  prospects  were  then 
known  to  the  defendant,  and  that  the  buildings  contemplated  by  the 
contract  were  of  limited  capacity;  yet  that  the  courses  of  study  in  the 
college  were  up  to  the  average  of  other  colleges  in  the  state,  that  its 
apparatus  was  sufficient  for  ordinary  purposes,  and  that  its  instrnc. 
tors  were  of  good  ability  and  well  qualified  for  their  respective 
positions,  though  receiving  small  salaries  and  teaching  in  the  pre- 
paratory department,  held,  that  there  was  a  performance  of  the  agree- 
ment to  maintain  a  college  of  "standard  grade"  within  the  contem- 
plation of  the  parties.     Id. 

Breach.    See  Abstracts  of  Title;  Damages,  4. 

Rescission. 

8.  Bight  of— evidence.  Where  the  plaintiff  agreed  to  put  in  for 
the  defendant  a  well,  pump,  windmill,  etc.,  and  to  furnish  a  good 
supply  of  water  for  her  stock,  knowing  the  number  of  head  of  stock 
she  had,  and  the  work,  when  done,  failed  to  furnish  a  good*  supply  of 
water,  and  the  plaintiff,  upon  being  notified  of  that  fact,  failed  to 
remedy  the  defect,  held,  that  the  defendant  had  the  right  to  rescind 
the  contract  by  notifying  the  plaintiff  to  remove  the  windmill  and 
appliances,  and  refusing  longer  to  use  the  same.  The  fact  that  the 
season  was  unusually  dry  was  not  material.     Wernli  v.  Collins,  548. 

9.  recovery  on  quantum  meruit.  The  improvements  con- 
tracted for  in  such  case,  not  being  of  such  a  permanent  nature  that 
they  could  not  be  removed,  held,  that  the  defendant  was  not  bound  to 
keep  them  for  what  they  were  actually  worth;  and  that,  in  any  event, 
the  plaintiff  could  not  recover  anything  therefor,  since  his  action  was 
brought  upon  an  express  contract,  and  not  upon  a  quantum  meruit.  Id. 

Reformation. 

10.  Belief  in  equity — grounds  for.  Where  a  petition  for  the  refor- 
mation of  a  written  contract  alleged  that  the  plaintiff  knew,  at  the 
time  the  contract  was  executed,  that  one  of  the  elements  of  the 
agreement  was  omitted  therefrom,  and  requested  that  it  be  inserted, 
but  that  the  defendant  refused  to  have  it  inserted,  bnt  orally  agreed 
that  the  same  should  be  binding  upon  him  the  same  as  if  inserted  in 
the  written  contract,  held,  that  it  was  demurrable  on  the  ground  that 
the  facts  stated  did  not  entitle  the  plaintiff  to  the  relief  demanded; 
such  relief  being  warranted  only  when,  through  fraud,  accident  or 
mistake,  the  written  contract  fails  to  express  the  real  agreement  of 
the  parties.     Bintnall  9.  Briggs,  538. 
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CONTRIBUTORY  NEGLIGENCE.    See  Negligence;   Railroads;  Master 
and  Seivant. 

COUNTIES.    See  Municipal  Corporations. 

CONVERSION.  ' 

What  constitutes. 

Property  taken  by  receiver  under  onder  of  court.  Where,  upon  the 
application  of  the  plaintiff,  in  an  action  by  attachment,  a  receiver  for 
the  attached  property  was  appointed  by  the  court,  held,  that  the  tak- 
ing of  the  property  by  the  receiver,  in  the  absence  of  any  showing  that 
the  property  or  its  proceeds  was  not  held  by  him  for  whoever  might 
be  found  entitled  to  it,  did  not  amount  to  a  conversion  thereof  by  the 
plaintiff.     Work  Bros.  $  Co.,  v.  McCoy,  £17. 

CONVEYANCES. 

Description.    See  Assignment  for  Benefit  of  Creditors,  1. 

Delivery. 

1.  Surrender  to  grantor — destruction  of  deed.  A  father  made  a  con- 
veyance of  all  his  property  to  his  children,  jointly.  The  deed  was 
placed  by  the  grantor  in  the  hands  of  tbe  husband  of  one  of  his  daugh- 
ters, with  directions  to  take  it  to  the  county  seat,  and  submit  it  to  a 
certain  named  attorney,  and,  if  the  propriety  and  legality  of  the  trans- 
action were  approved  by  him,  to  file  it  for  record.  The  attorney 
advised  against  the  conveyance,  and  the  deed  was  returned  to  the 
grantor,  and  by  him,  or  on  his  order,  destroyed.  He  subsequently 
made  several  mortgages  on  the  land,  of  which  the  grantees  had  knowl- 
edge, but  to  which  they  made  no  objection.  Held,  that  there  was  no 
delivery  of  the  deed,  and  that  no  title  passed  by  virtue  thereof.  Farm- 
ers' and  Traders'  Bank  v.  Haney,  101. 

2.  Escrow — evidence.  Where,  in  an  exchange  of  real  estate,  the 
deeds  of  the  respective  parties  where  placed  in  the  hands  of  a  third 
person  to  hold  until  abstracts  of  title  to  their  respective  properties 
should  be  procured,  but  such  third  person  was  not  authorized  to  deter- 
mine the  performance  of  said  condition,  and  both  parties  entered  into 
immediate  possession  of  the  property  conveyed,  held,  that  there  was 
not  a  delivery  of  the  deeds,  except  as  escrows.  Hoyt  v.  McLagan,  745. 

Acknowledgment.    See  Acknowledgments. 

Deed  absolute  construed  as  mortgage. 

3.  Deed  intended  as  security — evidence.  In  an  action  to  have  a  deed 
absolute  on  its  face  decreed  to  be  a  mortgage,  and  for  leave  to  redeem 
therefrom,  the  evidence,  among  other  things,  showed  that  the  plaintiff 
and  her  husband  understood  that  the  money  received  for  the  deed  was 
a  loan,  and  that  the  deed  was  a  mere  security;  that  the  defendant 
referred  to  it  in  his  answer  as  money  ' 'borrowed"  by  the  plaintiff, 
and  in  his  testimony  as  money  "loaned"  by  him  to  the  plaintiff  and 
her  husband;  and  a  witness  who  was  instrumental  in  bringing  about 
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CONVEYANCES.    Deed  absolute  construed  as  mortgage.     Continued. 

the  transaction  spoke  of  it  as  a  "loan."  Held,  that  the  deed  was 
properly  decreed  to  be  a  mortgage,  under  the  rale  applicable  to  sneh 
cases.    Baird  v.  Beininghaus,  167.     ' 

CORPORATIONS. 

Powers.  * 

1.  Mutual  benefit  associations — contract  to  pay  Josses  of  another  asso- 
ciation— ultra  vires.  A  contract  by  a  mutual  benefit  association  to 
pay  the  death  losses  of  another  association  in  consideration  of  the 
transfer  of  the  assets  and  membership  of  such  other  association,  is, 
in  the  absence  of  express  authority  in  its  articles  of  incorporation, 
ultra  vires  and  void.     Twiss  v.  Guaranty  Life  Ass*n,  732. 

2. estoppel.    The  purchasing  association  will  not  be 

estopped  from  denying  its  liability  under  such  contract,  after  the 
receipt  of  its  benefits,  where  it  appears  that  the  insured  has  not  been 
prejudiced  by  such  transfer,  because  of  the  bankruptcy  of  the  associ- 
ation in  which  he  was  a  member  at  the  time  the  contract  was  made. 
Id. 

See  Associations. 

Certificates  of  stock.    See  paragraph  3. 

Lien  on  stock. 

3.  Bank  stock— by-laws — attachments-priority  of  liens.  The  defend- 
ant had  a  certificate  of  stock  in  the  plaintiff  bank,  which  provided 
that  it  should  be  transferable  only  on  the  books  of  the  bank  upon  the 
surrender  of  the  certificate  and  the  payment  of  all  liabilities.  The 
by-laws  of  the  bank  provided  that  no  transfer  of  stock  should  be  made 
without  the  consent  of  the  board  of  directors  by  any  stockholder  who 
was  liable  as  principal  debtor  or  otherwise.  Held,  that  the  certificate 
and  the  by-laws  constituted  a  contract  between  the  bank  and  the 
defendant,  and  that  thereunder  the  bank  had  a  lien  upon  the  defend- 
ant's stock  to  the  extent  of  his  indebtedness  to  the  bank,  and  that 
such  lien  was  superior  to  that  of  an  attaching  creditor  of  the  defend- 
ant, especially  where  such  creditor,  by  his  attorney  and  the  sheriff, 
had  notice,  prior  to  the  attachment,  of  the  lien  of  the  bank.  Farmers9 
<f  Traders'  Bank  r.  Honey,  101. 

By-laws.    See  paragraph  3. 

COSTS. 

Liability  for. 

1.  Bail— sureties— liability  for  costs.  The  surety  upon  a  forfeited 
appearance  bond  is  liable  for  the  costs  made  in  procuring  judgment 
thereon.     State  v.  Beebee,  636. 
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COSTS.     Continued. 

Power  of  governor  to  remit. 

2.  In  cases  of  forfeiture  on  appearance  bond.  The  power  given  to 
the  governor  by  section  4712  of  the  Code  to  remit  forfeitures  does  not 
extend  to  the  costs  made  in  procuring  judgment  upon  a  forfeiture ;  and, 
although  such  costs  are  included  in  the  certificate  of  remission,  it  is  to 
that  extent  void  and  constitutes  no  impediment  to  the  recovery  of  such 
costs,    Id. 

On  appeal.    See  Appeal,  25. 

CRIMINAL  LAW. 

Information. 

1.  Fictitious  name  inserted  as  defendant.  The  fact  that  a  fictitious 
•  name  was  inserted  as  that  of  the  defendant  in  an  information  and  pre- 
cept in  a  contempt  proceeding,  is  no  ground  of  complaint  On  the  part 
of  the  defendant,  where  the  record  was  corrected  during  the  trial  so 
as  to  show  his  right  name,  and  there  was  no  question  of  identity* 
Moloney  v.  Traverse,  306. 

Indictment. 

2.  Date  of  presentment—presumption.  Where  the  indorsement  upon 
an  indictment  recited  that  it  was  presented  to  the  court  "at  the  May 
term,  189-/'  and  was  filed  the  eighth  day  of  May,  1891,  held,  that  the 
presumption  was  that  it  was  found  and  presented  at  the  May  term, 
1891,  and  that  a  motioiuto  vacate  it  because  it  did  not  show  the  year 
and  term  at  which  it  was  found  was  properly  overruled.  State  v.  Me~ 
Quire,  142. 

3.  Offense  committed  on  boundary  line  between  counties — sufficiency. 
An  indictment  committed  within  five  hundred  yards  of  the  boundary 
line  between  two  counties,  and  under  section  4160  of  the  Code,  triable 
in  either,  need  not  allege  that  no  prosecution  for  such  offense  has 
been  commenced  in  the  county  other  than  that  in  which  the  indict- 
ment is  found.    State  v.  Nicrs,  728. 

4.  Duplicity — liquor  nuisance.  An  indictment  charging  one  with 
using  a  building  for  the  purpose  of  selling  intoxicating  liquors  therein 
contrary  to  law,  and  for  the  purpose  of  owning  and  keeping  intoxi- 
cating liquors  therein  with  the  intent  to  unlawfully  sell  the  same, 
and  with  selling  intoxicating  liquors  therein  contrary  to  law,  is  not 
bad  for  duplicity,  as  the  several  acts  charged  are  simply  different 
ways  of  committing  the  crime  of  nuisance.    Id. 

5.  Intoxicating  liquors — nuisance.  An  indictment  for  the  crime  of 
nuisance  under  Ahe  provisions  of  section  1543  of  the  Code,  forbidding 
the  use  of  any  building  for  the  manufacture  or  sale  of  intoxicating 
liquors,  need  not  allege  that  the  building  so  used  is  a  place  resorted 
to  by  persons  desiring  to  buy  intoxicating  liquors.  State  v.  McEnlruff, 
690. 

See  paragraph  33. 
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CEIMINAL  LAW.    Continued. 
Bail. 

6.  Judgments  on — lien  for  attorney  fees  and  commissions.  An  attor- 
ney fee  taxed  against  a  defendant  convicted  of  the  offense  of  keeping 
a  liquor  nuisance  is  not  an  attorney  fee  in  an  action  upon  the  forfeit- 
ure of  the  defendant' 8  appearance  bond,  and  can  not  be  made  a  lien 
upon  the  judgment  procured  in  such  action ;  neither  is  the  county 
attorney  in  such  action  entitled  to  a  commission  upon  such  judgment 
as  for  "fines  collected,"  under  section  11  of  chapter  73  of  Acts  of  the 
Twenty-first  General  Assembly,  since  a  forfeiture  is  not  a  fine. 
State  v.  Beebee,  636. 

7.  Sureties— liability  for  costs.  The  surety  upon  a  forfeited  appear- 
ance bond  is  liable  for  the  costs  made  in  procuring  judgment  thereon. 
Id. 

Assault. 

8.  With  intent  to  commit  manslaughter — statutory  offense.  Assault 
with  intent  to  commit  manslaughter  is  one  form  of  crime  defined  by 
section  3876  of  the  Code,  which  provides  that  "if  any  person  assault 
another  with  intent  to  commit  any  felony  or  crime  punishable  by 
imprisonment  in  the  penitentiary  *  *  *  he  shall  be  punished/' 
etc.    State  v.  Mc&uire,  142. 

9.  Self-defense — evidence.  Where  the  evidence  in  a  civil  action 
for  assault  and  battery  showed  that  the  defendant  assaulted  the 
plaintiff  upon  no  other  provocation  than-  that  of  offensive  language, 
and  that  the  plaintiff,  in  resisting  the  assault,  used  no  more  force 
than  was  necessary  for  that  purpose,  and  that  the  defendant,  during 
the  encounter,  bit  off  a  portion  of  the  plaintiff's  ear,  and  also  bit  him 
on  the  cheek  and  thumb,  held,  that  a  verdict  for  the  defendant  upon 
the  ground  of  self-defense  should  have  been  set  aside  as  being  against 
the  law  and  the  evidence.    Shipley  v.  Edwards,  310. 

Bastardy. 

10.  Evidence  of  paternity.  In  a  proceeding  under  the  bastardy  act, 
the  prosecutrix  was  asked,  on  cross-examination,  whether,  •  about 
sixteen  months  prior  to  the  time  the  child  was  begotten,  she  did  not 
go  into  a  barn,  between  two  and  three  o'clock  in  the  morning,  with  a 
certain  unmarried  man.  Held,  that  the  question  was  properly 
excluded,  in  the  absence  of  any  evidence,  adduced  or  promised,  to 
show  that  the  man  referred  to  was  acquainted  with  the  prosecutrix, 
and  that  his  acquaintance  continued  up'  to  the  time  the  child  was 
begotten,  from  which  a  presumption  might  arise  that  he  was  the 
father  of  it.     State  ex  rel.  v.  Granger,  855.  • 

11.    flight  as  evidence  of  paternity.    The  flight  of  one  who 

might  be  the  father  of  a  bastard  child,  but  who  is  not  accused  thereof, 
is  no  evidence  that  he  is  its  father,  and  it  is  not  admissible  on  behalf 
of  another,  who  is  the  defendant  in  a  bastardy  proceeding,  to  raise  a 
presumption  against  his  own  guilt.    Id. 
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CRIMINAL  LAW.     Continued. 
Burglary. 

12.  With  intent  to  commit  larceny — evidence  sufficient  to  convict. 
An  instruction  to  the  jury  that,  if  they  found  that  between  sunset  of  a 
day  named  and  sunrise  of  the  next  day,  someone  wrongfully  broke 
in  and  entered  the  premises  referred  to  in  the  indictment,  with  the 
intent  to  commit  the  crime  of  larceny,  and  that  if  they  in  like  manner 
found  that  at  such  time  certain  coin  was  taken  from  said  premises, 
and  that  such  coin  was  the  next  morning  found  in  the  possession  of 
the  defendant,  they  would  be  warranted  in  finding  that  the  defendant 
stole  such  coin  by  breaking  and  entering  said  premises,  as  charged  in 
the  indictment,  held,  not  subject  to  the  objection  that  it  directed  the 
jury  to  convict  if  they  found  the  defendant  guilty  of  the  crime  of 
larceny.    State  v.  Yolie,  S3. 

13.  Degrees  of  offense — instructions  to  jury.  Burglary  of  a  dwell- 
ing house  is  of  two  degrees,  the  higher,  breaking  and  entering  in  the 
nighttime  with  intent  to  commit  a  felony,  and  the  lower,  breaking 
and  entering  in  the  daytime.  Accordingly,  held,  that  when  the 
defendant  was  charged  with  the  higher  degree,  and  the  evidence 
showed  a  felonious  breaking  and  entering  at  some  time,  the  follow- 
ing instruction  was  warranted  by  section  4465  of  the  Code:  "If  you 
find  that  the  defendant  was  guilty  of  breaking  and  entering  the 
house  of  the  said  — with  the  intent  charged,  but  have  a  reason- 
able doubt  whether  such  breaking  and  entering  was  done  in  the  night- 
time, then  the  defendant  would  not  be  guilty  of  the  offense  of 
burglary,  but  he  would,  under  such  circumstances,  be  guilty  of  the 
offense  of  breaking  and  entering  in  the  daytime."    State  v.  Jordan,  86. 

14.    .    In  such  case  it  was  not  necessary  to  submit 

the  question  of  entering  in  the  night  time  without  breaking,  as  one  of 
the  degrees  of  the  offense,  where  the  evidence  showed  that,  if  any 
offense  was  committed,  it  was  done  by  breaking.    Id. 

15.     dangerous  weapon — instructions  to  jury.    The  fact  that 

the  evidence  showed  that  the  defendant  in  such  case  was  not  armed 
with  a  dangerous  weapon,  though  it  was  so  charged  in  the  indict- 
ment, did  not  make  it  necessary  for  the  court  to  charge  that  he  might 
be  found  guilty  of  the  lesser  crime  of  breaking  and  entering  in  the 
daytime,  or  of  entering  in  the  nighttime  without  breaking,  since  the 
possession  of  a  dangerous  weapon  is  not  a  necessary  element  of 
the  crime  of  burglary  in  the  nighttime,  and/  the  absence  of  such 
weapon  alone  does  not  reduce  the  grade  of  the  offense.    Id. 

16.  Length  of  sentence.  Five  years  in  the  penitentiary  is  not  an 
unwarranted  sentence  for  burglary  of  a  dwelling  house  in  the  night- 
time, when  the  guilt  of  the  defendant  is  fairly  established.    Id. 

See  Instructions  to  Jury,  3. 
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CRIMINAL  LAW.    Continued. 
Embezzlement. 

17.  By  agent— proof  necessary :  The  crime  of  embezzlement  by  an 
agent,  uuder  section  3909  of  the  Code,  is  not  established  by  proof  of 
the  fact  of  agency  and  the  conversion  by  the  agent  of  his  principal's 
property,  without  a  showing  that  the  conversion  was  fraudulent. 
Accordingly,  where  the  defendant,  an  agent  for  the  sale  of  machinery, 
was  bound  by  the  printed  portion  of  a  contract  to  turn  over  to  his 
principal  by  a  certain  date  all  money  and  notes  taken  by  him  for 
such  machinery,  but  by  a  written  supplement  to  such  contract  his 
obligations  were  somewhat  changed,  and  it  was  doubtful  whether 
thereunder  he  was  not  authorized  to  use  the  notes  and  money  so 
taken,  and  to  settle  therefor  in  another  way,  held,  that  his  conversion 
of  the  money  and  notes  did  not  prove  embezzlement  beyond  a 
reasonable  doubt,  and  that  the  court  rightly  directed  a  verdict  for  the 
defendant.    State  v.  Wallick,  S69. 

18.  Appropriation  of  firm  property  by  partner.  The  relation  of  a 
partner  to  the  property  of  the  firm  is  such  that  he  does  not  commit 
the  crime  of  embezzlement  by  appropriating  such  property  to  his  own 
U6e ;  and  an  assignment  of  a  chose  in  action,  procured  by  represent- 
ing to  the  assignor  that  it  was  necessary  in  order  to  protect  a  partner 
from  prosecution  and  punishment  for  embezzling  the  firm  property, 
may  be  repudiated  by  him  on  the  ground  that  it  was  obtained  by 
misrepresentation  and  fraud.  ,  Gary  v.  Northweslirn  Mutual  Aid 
Association,  t$. 

Incest. 

19.  Consent  of  woman — corroboration.  It  is  not  essential  to  the 
crime  of  incest,  so  far  as  it  affects  the  guilt  of  the  man,  that  the 
woman  should  consent  to  the  unlawful  connection,  and  thus  become 
an  accomplice;  and  the  man  may  be  convicted  upon  the  testimony 
of  the  woman  without  the  corroboration  required  by  section  4559  of 
the  Code.    State  v.  Chambers,  1. 

See  paragraph  32. 

Larceny. 

20.  'Possession  of  stolen  property — corroboration  of  accomplice. 
Where,  in  a  prosecution  for  the  larceny  of  a  sum  of  money  an  accom- 
plice testified  that  the  defendant  received  a  part  of  the  money  stolen, 
held,  that  evidence  that  after  and  about  the  time  the  larceny  was 
committed  the  defendant  was  known  to  have  considerable  money  in 
his  possession,  was  admissible  in  corroboration  of  the  testimony  of 
the  accomplice.    State  v.  TJtompson,  670. 

21. error  uHthout  prejudice.    The  accomplice  having 

testified  that  a  knife  stolen  was  like  the  one  found  upon  the  person  of 
the  defendant,  and  identified  by  the  alleged  owner  as  his,  and  the 
court  having  instructed  the  jury  that,  unless  the  proof  showed  that  the 
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CRIMINAL  LAW.    Larceny.  Continued, 

knife  introduced  in  evidence  was  the  one  stolen,  the  finding  of  it  in 
the  possession  of  the  defendant  would  not  tend  to  corroborate  the  tes- 
timony of  the  accomplice,  nor  to  connect  the  defendant  with  the  com- 
mission of  the  crime,  held,  that  the  refusal  to  give  an  instruction, 
asked  by  the  defendant,  that,  if  the  jury  found  that  the  defendant  was 
the  owner  of  the  knife  introduced  in  evidence,  they  were  not  to  con- 
sider the  evidence  relating  to  the  knife  as  testimony  corroborating  the 
accomplice,  was  without  prejudice  to  the  defendant.    Id. 

Liquor  Nuisance.    See  Intoxicating  Liquors. 

Practice  and  procedure. 

22.  Change  of  venue — certification  of  papers.  When  a  change  of 
venue  is  taken  in  a  criminal  case,  it  is  the  duty  of  the  clerk,  under 
section  4377  of  the  Code,  to  transmit  the  original  indictment  and  min- 
utes of  testimony  taken  before  the  grand  jury  to  the  court  where  the 
case  is  to  be  tried,  and  no  certification  of  these  papers  by  him  is 
required.  Sections  4293  and  4294  of  the  Code,  providing  that  these 
papers  shall  be  filed  by  the  clerk  "and  remain  in  his  office  as  a  record," 
are  not,  when  properly  considered,  in  conflict  with  the  above.  State 
v.  McGuire,  14t. 

23.  Grand  jury — right -to  challenge.  Where  one  charged  with  a 
crime  upon  preliminary  examination  before  a  magistrate  is  bound  over 
to  appear  at  a  future  term  of  the  district  court,  but  that  court  is  in 
session  at  the  time,  and  the  grand  jury,  on  its  own  motion,  investi- 
gates the  case  and  finds  an  indictment,  #the  accused  has  no  right  to 
object  to  the  indictment  on  the  ground  that  he  had  no  opportunity  to 
challenge  the  grand  jury.    8tate  v.  Chambers,  1. 

24.  Arraignment — waiver.  Where  the  defendant  in  a  criminal 
case,  upon  the  day  of  his  arraignment,  asked  that  his  trial  be  set 
down  for  a  certain  day  in  the  future,  and  his  request  was  granted,  and 
on  the  day  set  he  procured  another  postponement  until  the  next  day, 
with  the  mutual  understanding  that  the  case  should  then  be  tried,  but 
on  said  next  day  it  was  discovered  that  he  had  not  yet  pleaded  to  the 
indictment,  and  his  plea  of  not  guilty  was  then  entered,  held,  that  the 
right,  given  by  section  4419,  of  the  Code,  to  take  three  days  after 
pleading  to  prepare  for  trial  was  waived.    State  v.  Jordan,  86. 

25.  Immaterial  evidence  stricken  out.  The  admission  of  evidence 
which  is  found  to  be  immaterial,  and  is  therefore  stricken  out,  is  no 
ground  for  reversal,  where  it  could  not  in  reason  have  been  prejudi- 
cial, and  the  court  directs  the  jury  to  disregard  it.    Id. 

26.  Continuance— negligence  in  procuring  counsel.  A  continuance- 
should  not  be  granted  to  the  defendant  on  the  ground  that  his  attorney 
has  just  been  called  into  the  case  and  can  not  be  prepared  for  trial  at 
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CRIMINAL  LAW.    Practice  and  procedure.    Continued. 

the  time  set  therefor,  where  it  appears  that  the  defendant  has  been 
negligent  in  the  timely  employment  of  counsel.  Moloney  ».  Traverse, 
306. 

Venue.    See  paragraph  22.. 

Evidence. 

27.  Proof  of  venue.  Where  an  indictment  charged  that  the  crime 
was  committed  in  the  county  of  Bnena  Vista,  of  which  there  was  no 
direct  proof,  but  there  was  evidence  sufficient  to  show  that  the  crime 
was  committed  at  Storm  Lake,  the  county  seat  of  Buena  Vista  county, 
held,  that  the  venue  was  sufficiently  established,  since  the  jury  were 
authorized  to  take  notice  of  the  fact  that  Storm  Lake  is  in  Buena 
Vista  county.    State  v.  Farley,  £2. 

28.  Confession* — instructions  to  jury:  Statements,  apparently  vol- 
untary, made  by  the  defendant  in  the  nature  of  a  confession,  are  not 
incompetent;  and,  where  no  objection  is  made  to  their  admission,  the 
court  is  not  required  to  institute  an  inquiry  out  of  the  presence  of  the 
jury  as  to  whether  the  statements  were  voluntary  or  not,  but  it  is 
proper  in  such  case  to  instruct  the  jury  to  consider  the  circumstances 
under  which  such  statements  were  made  by  the  defendant,  and  to  dis- 
regard them,  if  made  by  reason  of  hopes  or  inducements  held  out  to 
him ;  otherwise  to  give  them  such  weight  as,  under  the  circumstances, 
they  regarded  them  entitled  to.    State  v.  Jordan,  86. 

29.  Corroboration  of  accomplice— possession  of  stolen  property. 
Where,  in  a  prosecution  for  the  larceny  of  a  sum  of  money  an  accom- 
plice testified  that  the  defendant  received  a  part  of  the  money  stolen, 
held,  that  evidence  that  after  and  about  the  time  the  larceny  was  com- 
mitted the  defendant  was  known  to  have  considerable  money  in  his 
possession,  was  admissible  in  corroboration  of  the  testimony  of  the 
accomplice.    State  v.  Thompson,  670. 

30.  Former  acquittal— parol  evidence  admissible  to  show  identity  of 
offenses.  Where  a  former  trial  and  acquittal  are  pleaded  as  a  defense 
to  an  indictment,  and  the  identity  of  the  crime  charged  in  the  two 
cases  is  not  fully  established  by  the  record,  parol  evidence  is  admissi- 
ble to  aid  in  the  identification,  so  long  as  the  record  is  not  contra- 
dicted thereby.  The  judge  who  presided  at  the  former  trial  in  such 
case  is  a  competent  witness  on  the  question  of  identity.  State  9. 
Waterman,  S55. 

31.  Right  of  witness  to  rebut  impeaching  testimony.  Where  a  wit- 
ness, on  cross-examination,  denied  making  a  certain  statement  before 
the  grand  jury,  and  thereupon  two  of  the  grand  jurors  were  called, 
who  testified  as  to  what  the  witness  said  before  the  grand  jury,  held, 
that  the  court  properly  allowed  the  witness  to  be  recalled  and  to  state 
just  what  she  said  before  the  grand  jury  as  to  the  point  in  controversy. 
McMurrin  v.  Bigby,  18. 
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CRIMINAL  LAW.    Evidence.     Continued. 

32.  When  wife  may  testify  against  husband— Incest.  Incest  by  a 
married  man  with  his  stepdaughter  is  a  crime  against  his  wife  in  such 
sense  as  to  make  the  latter  a  competent  witness  against  him,  in  a 
prosecution  for  such  offense,  under  section  3641  of  the  Code.  State  v. 
Chambers,  1. 

Former  Acquittal. 

83.  Facts  constituting — obstruction  of  highway.  An  indictment 
against  the  defendant  for  obstructing  a  highway  was  found  Septem- 
ber 7,  1887,  and  a  conviction  could  have  been  had,  under. section 
4301  of  the  Code,  upon  evidence  showing  the  obstruction  at  any  time 
within  three  years  prior  to  that  date.  Another  indictment  against  the 
defendant  for  obstructing  the  same  highway  was  found  April  11, 1890, 
,  and  a  conviction  could  have  been  had  thereon  upon  proving  the 
obstruction  at  any  time  prior  to  that  date  and  subsequent  to  April  11, 
1887.  On  the  trial  of  the  former  indictment  the  jury  found  that  the 
alleged  highway  had  no  legal  existed ce,  and  the  defendant  was,  there-  , 
fore,  acquitted.  Held,  that  this  acquittal  was  a  good  defense  to  the 
second  indictment,  since  proof  of  the  alleged  obstruction  at  any  time 
between  April  11,  1887,  and  September  7,  1887,  would  have  sustained 
either  indictment.    State  v.  Waterman,  %55. 

<JUSTOM. 

Evidenob.    See  Witnesses. 

DAMAGES. 
What  mat  be  recovered. 

1.  Mental  suffering — ejection  of  passenger  from  street  car.  Where 
a  young  girl  was  ejected  from  a  street  car  in  the  presence  of  her 
schoolmates  and  other  acquaintances,  though  there  was  no  malice  or 
unnecessary  rudeness  on  the  part  of  the  conductor;  held,  that) 
although  no  wrong  was  intended,  there  was  both  indignity  and  insult 
in  the  sense  that  a  wrong  was  perpetrated  in  a  humiliating  and 
offensive  manner,  and  that  the  mental  pain  necessarily  resulting 
therefrom  was  a  proper  element  of  compensatory  damages.  Curtis  v. 
Sioux  City  #  Highland  ParkKy  Co.,  628. 

See  Appeal,  16. 

Measure  of. 

2.  Fire  set  by  railroad — injury  to  growing  timber.  Where  growing 
timber  is  injured  by  a  fire  negligently  set  out,  the  measure  of  dam- 
ages is  the  difference  between  the  value  of  the  timber  standing  and 
growing  upon  the  land  immediately  before  the  fire,  and  the  value  of 
such  timber  immediately  after  the  fire.  Burdick  v.  C,  M.  j-St.  P.  Ey 
Co.,  384. 

3.  Interest.  In  such  case  the  verdict  should  include  interest  upon 
such  difference  at  the  rate  of  six  per  cent,  per  annum  from  the  date> 
of  the  fire  to  the  date  of  the  verdict.    Id. 
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DAMAGES       Continued. 
Continuing  damage. 

4.  Might  to  successive  actions.  Section  2524  of  the  Code,  providing- 
that  "successive  actions  may  be  maintained  upon  the  contract  or 
transaction  whenever,  after  the  former  action,  a  new  cause  of  action 
has  arisen  therefrom/'  has  no  application  to  actions  for  additonal 
damages  happening  or  discovered  because  of  some  particular  breach- 
of  a  contract.    Russell  $  Co.  v.  Polk  County  Abstract  Co.,  283. 

Evidence. 

5.  Personal  injury— value  of  time  per  day.  The  plaintiff  having  tes- 
tified that  he  had  not  been  'laid  up"  a  day,  but  that  he  had  not  been  able- 
to  work  as  he  had  done  before,  held,  that  it  was  not  improper  to  allow 
him  to  testify  as  to  the  value  of  his  time  per  day,  as  that  would  enable^ 
the  jury  to  measure  the  aggregate  of  his  damages.  Baxter  v.  C,  R.  I* 
4-  P.  R'y  Co.,  488. 

Action  for,  barred.    See  Limitation  of  Actions,  1. 
DEEDS.    See  Conveyances;  Mortgages  of  Personal  Property;  Mortgagee 
of  Real  Property. 

EMINENT  DOMAIN.    See  Judgments,  2. 
DO  WEB.    See  Estates  of  Decedents. 
EMBEZZLEMENT.    See  Criminal  Law,  17, 18. 
EQUITY. 
Jurisdiction. 

1.  Assignment— fraud  in  part— plea  of  in  law  action.  Where  in  an- 
action  at  law  to  recover  of  the  defendant  an  indebtedness  due  the 
plaintiff,  the  defendant  pleaded  a  written  assignment  of  such 
indebtedness  from   the  plaintiff,    and  the  latter  pleaded  in  reply 

,  that  said  assignment,  in  so  far  as  it  purported  to  transfer  the  indebt- 
edness sued  upon,  was  procured  through  fraud,  and  was,  to  such- 
extent,  invalid;  held,  that  a  motion  to  transfer  said  cause  to  the- 
equity  docket  should  have  been  sustained.    Biglow  v.  Wilson,  628. 

2.  Creditor's  billr— practice— stipulation — waiver.  While  it  is  true 
that  a  creditor's  bill  in  equity  can  not  ordinarily  be  maintained  until 
the  creditor  has  secured  a  lien  upon  the  property,  and  that  no  lien  is 
created  by  garnishment,  yet,  where  several  creditors  had  obtained 
judgments  against  a  common  debtor,  and  had,  upon  execution,  gar- 
nished certain  persons  to  whom  the  debtor  had  transferred  his  stock 
of  goods,  and  all  the  parties  in  interest  stipulated  that  an  action  in 
equity  should  be  commenced  by  the  plaintiffs  to  settle  the  matters  in 
controversy,  and  such  action  was  brought  accordingly,  the  garnishees 
being  made  parties  defendant,  held,  that  the  latter  could  not  be  heard 
to  object  to  the  form  of  the  action,  especially  where  such  objection 
was  made  for  the  first  time  on  appeal.  QoU  &  Frank  Co.  v.  Milter,. 
426. 
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EQUITY.     Continued. 

Equitable  relief. 

3.  Specific  performance— contract  to  convey  real  estate — construc- 
tion. The  defendant,  in  the  year  1884,  agreed  to  convey  to  the  plain- 
tin*  certain  land  for  use  as  a  college  campus,  and  certain  lots  to  such 
persons  as  the  same  might  be  sold  to  by  the  plaintiff.  In  considera- 
tion thereof  the  plaintiff  agreed  to  erect  two  college  buildings  on  said 
campus,  one  of  which  was  to  be  completed  in. time  for  the  beginning 
of  the  school  year  in  1885,  and  the  other  by  June  1,  1886.  There  was 
nothing  in  the  terms  of  said  agreement  making  the  time  for  the 
-erection  of  said  building  of  the  essence  of  the  contract,  but  it  was 
expressly  provided  that,  if  the  plaintiff  should  fail  to  maintain  a 
"college  of  standard  grade"  on  said  grounds  for  a  period  of  one  year, 
at  any  time  within  the  next  ten  years,  then  the  agreement  should  be 
null  and  void,  and  said  grounds  should  revert  to  the  defendant,  or  the 
plaintiff  should  pay  the  value  thereof  in  cash.  The  first  of  said  build- 
ings was  completed  within  the  time  provided,  but  the  second  was  not 
completed  within  the  time  stipulated,  nor  within  an  extension  of  time 
granted  therefor;  yet  the  plaintiff  was  permitted  to  proceed  with  its 
completion,  at  a  cost  of  about  fifteen  thousand  dollars,  without  any 
notice  from  the  defendant  that  it  intended  to  claim  a  forfeiture  of  any 
-of  the  plaintiff's  rights  because  of  said  default.  Held,  that  the  plain- 
tiff's default  was  no  defense  to  an  action  for  specific  performance,  the 
-second  building  having  been  completed  prior  to  the  commencement  of 
this  action.  University  of  Des  Moines  v.  Polk  County  Homestead  #• 
Trust  Co.,  36. 

4. mutuality.    The  valuable  part  of  the  contract 

having  been  performed  by  the  plaintiff,  held,  that  specific  perform- 
ance would  not  be  denied  because  the  number  of  years  which  it  was 
agreed  to  maintain  the  college  had  not  yet  elapsed.    Id. 

5.  "Reformation  of  contract — grounds  for.  Where  a  petition  for  the 
reformation  of  a  written  contract  alleged  that  the  plaintiff  knew,  at 
the  time  the  contract  was  executed,  that  one  of  the  elements  of  the 
agreement  was  omitted  therefrom,  and  requested  that  it  be  inserted, 
but  that  the  defendant  refused  to  have  it  inserted,  but  orally  agreed 
that  the  same  should  be  binding  upon  him  the  same  as  if  inserted  in 
the  written  contract,  held,  that  it  was  demurrable  on  the  ground  that 
the  facts  stated  did  not  entitle  the  plaintiff  to  the  relief  demanded ; 
such  relief  being  warranted  only  when,  through  fraud,  accident  or 
mistake,  the  written  contract  fails  to  express  the  real  agreement  of 
the  parties.    Brintnall  v.  Briggs,  638. 

6.  Creditors9  bill— fraudulent  concealment  of  property — evidence.  In 
a  proceeding  to  subject  property  held  by  the  wife  and  sons  of 
4  judgment  debtor,  to  the  satisfaction  of  the  judgment,  the 
preponderance  of  the  evidence  showed  that,  prior  to  the  rendition 
•of  the  judgment,  he  had  given   two  thousand  dollars  to  his  wife, 
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EQUITYl    Equitable  relief.    Continued, 

who  had  received  other  money  from  her  father;  that  he  had  lost 
the  residue  of  his  property  in  an  unprofitable  investment;  that 
his  sons,  haying  been  emancipated,  had  engaged  in  business  for 
themselves ;  that  he  had  managed,  to  a  great  degree,  the  business  of 
both  his  wife  and  his  sons,  and  with  much  more  success  than  he  had 
formerly  shown  in  the  management  of  his  own ;  and  that  the  property 
which  they  claimed  as  their  own  could  thus  be  accounted  for  without 
resorting  to  the  theory  of  fraudulent  concealment,  of  which  there  was 
no  direct  evidence,  held,  that  a  decree  subjecting  the  property  to  the 
payment  of  the  judgments  was  not  sustained  by  the  evidence.  Jami- 
son v.  Weaver,  72. 

See  Fraud;  Fraudulent  Conveyances;  Pleading,  6. 

Quieting  title. 

7.  Service  of  original  notice  by  publication — due  process  of  lav* 
Notice  by  publication  in  an  action  to  quiet  title  against  a  nonresident 
constitutes  due  process  of  law.    Knudson  v.  Litchfield,  111. 

See  Taxation  and  Tax  Titles,  13,  14. 

E8TATES  OF  DECEDENTS. 

Assets. 

1.  Bank  check— death  of  drawer  before  payment— effect.  When  the 
delivery  of  a  bank  check  as  a  gift  is  coupled  with  an  intent  to  transfer 
a  present  interest  in  the  money  represented  by  the  check,  and  no 
revocation  is  attempted,  the  intent  of  the  donor  should  be  given  effect, 
and  the  transaction  be  held  to  transfer  a  present  interest,  and  a  right 
to  the  payment  of  the  check  after  the  death  of  the  drawer  as  well  as 
before.    May  v.  Jones,  188. 

Proof  of  claims? 

2.  Claims  of  third  class — time  for  proving.  If  a  claim  against  the 
estate  of  a  decedent  is  filed  with  the  clerk  of  the  district  court  within 
six  months  after  the  first  publication  of  the  notice  of  the  appointment 
of  an  administrator,  it  is  a  claim  of  the  third  class,  regardless  of  the 
time  when  notice  of  the  hearing  thereon  is  served  upon  the  adminis- 
trator.   Phelps,  Dodge  $  Palmer  Co.  v.  Oreenbaum,  347. 

Bights  of  surviving  husband  or  wife. 

3.  Wills— wife's  personal  estate— rights  of  husband.  A  married 
woman  can  not,  by  will,  deprive  her  surviving  husband  of  his  distrib- 
utive share  in  her  personal  estate.    May  v.  Jones,  188. 

4.    consent  to  provisions  by  husband — estoppel — evidence.    A 

married  woman  in  her  will  gave  one  thousand  dollars  to  her  husband, 
and  various  bequests  to  others,  amounting,  all  together,  to  nearly  the 
sum  she  had  at  that  time  on  deposit  in  a  bank.  Four  days  prior  to  the 
making  of  the  will  she  had  given  her  husband  a  cheek  on  the  bank  for 


Digitized  by 


Google 


Index.  807 

E8TATES  OF  DECEDENTS.    Bights  or  surviving  husband  or  wits. 
Continued. 

one  thousand  dollars.  This  had  not  been  cashed  at  the  time  the  will 
was  made,  and  the  husband  knew  of  the  provisions  of  the  will,  and 
assented  to  them  before  he  received  payment  of  the  check.  But  it  did 
not  appear  that  the  will  was  contemplated  when  the  check  was  given, 
and  it  was  not  referred  to  in  the  will.  No  agreement  that  the  check 
should  be  surrendered  or  treated  as  money  bequeathed  by  the  will  was 
shown,  and  the  only  circumstance  to  indicate  that  the  testatrix  might 
have  so  intended  was  the  fact  that  her  bank  deposit  was  not  sufficient 
to  pay  the  check  and  her  bequests  also.  Held,  that  the  husband's 
acceptance  of  payment  of  the  check  did  not  amount  to  a  taking  under 
the  will,  whereby  he  was  estopped  to  claim  his  distributive  share.    Id. 

5.  Homestead — election  to  take  under  will.  Where  a  will  gave  to  a 
widow  the  homestead  for  life  in  lieu  of  dower,  and  she  continued  to 

^  occupy  the  same  for  ten  days  after  her  husband's  death,  when  she 
took  up  her  abode  at  another  place,  leaving  a  part  of  her  household 
goods  in  a  part  of  the  house,  and  renting  the  other  part  to  a  tenant  for 
six  months,  with  the  privilege  to  the  tenant  to  further  occupy  the 
house  if  she  did  not  want  it  then,  but,  although  she  expressed  herself 
as  intending  to  make  the  homestead  her  home,  she  never  elected  in  the 
manner  prescribed  by  statute  to  take  under  the  will,  nor  made  appli- 
cation for  her  distributive  share,  and  died  about  five  months  after  the 
death  of  her  husband,  held,  that  the  acts  of  the  widow  did  not  amount 
to  an  election  to  take  the  homestead  under  the  will  in  lieu  of  her  distrib- 
utive share.    In  re  Estate  of  Whited,  61S. 

6.  beath  of  widow  before  election  to  take  distributive  share.  The 
widow  having  died  pending  her  right  to  make  an  election,  and  never 
having  been  notified  to  make  the  same  under  section  2452  of  the  Code, 
and  having  never  placed  of  record  her  consent  to  take  under  the  will, 
held,  that  the  estate  of  the  widow  was  entitled  to  one-third  of  the  real 
estate  of  her  deceased  husband.    Id\ 

8ee  Husband  and  Wife,  1,  2. 
Misconduct  of  administrator. 

7.  Special  administrator— liability  of  sureties.  Where  a  special 
administrator  of  an  estate  is  afterwards  appointed  executor  thereof, 
and  at  the  time  of  his  appointment  and  qualification  as  executor  he  is 
in  possession  of  all  the  property  which  came  into  his  hands  as  special 
administrator,  the  sureties  on  his  bond  as  special  administrator  can 
not  be  held  liable  for  his  subsequent  misappropriation  of  such  property, 
though  he  fails  to  make  a  report  to  the  court  as  special  administrator, 
accounting  for  the  property  received  by  him  as  such,  as  by  law  he 
ought  to.     Taylor  v.  McArthur,  165. 


Digitized  by 


Google 


808  Index. 

ESTATES  OF  DECEDENTS.     Continued. 

Liability  op  executor. 

8.  For  payment  of  bequest.  Where  the  son  of  a  testator,  who  was 
directed  to  pay  to  the  widow  her  interest  in  the  estate,  according  to 
the  provisions  of  an  antenuptial  contract,  was  also  made  the  executor 
and  residuary  legatee  of  the  testator,  held,  that  the  payment  to  the 
widow  was  not  made  a  charge  upon  such  son  personally,  but  only  upon 
the  estate,  and  the  requirement  was  upon  him  as  executor.  Pitkin  #. 
Peet,  £68. 

ESTOPPEL. 

In  pais. 

1.  Promissory  note— fraud— purchaser  with  notice— estoppel  of  maker 
by  new  contract.  Although  the  indorsee  of  a  note  takes  it  with  notice 
that  it  is  void  for  fraud  as  between  the  maker  and  the  payee,  yet,  where 
he  so  takes  it  at  the  solicitation  of  the  maker,,  and  upon  his  promise  to 
secure  and  pay  the  same,  and  the  maker  receives  a  part  of  the  consid- 
eration given  by  him  for  the  note,  such  new  contract  is  binding  upon 
the  maker,  and  estops  him  from  denying  his  liability  to  the  indorsee 
upon  the  ground  that  the  latter  knew  of  the  innrmities  of  the  note  when 
he  took  it.    Shipley  v.  Beasoner,  655. 

2.  Parties  not  prejudiced.  The  fact  that  one  has  signed  a  petition 
to  reduce  the  width  of  a  supposed  highway,  and  a  remonstrance  against 
changing  it,  does  not  estop  him,  as  against  private  persons  who  have 
not  been  prejudiced  by  his  conduct,  from  subsequently  denying  the 
existence  of  the  road  as  a  public  highway.    Larson  v.  Fitzgerald,  40t. 

3.  Judicial  sale — validity.  Where  land  was  sold  to  satisfy  a  judg- 
ment, whose  validity  depended  upon  the  residence  of  the  defendant  at 
the  time  the  original  notice  .was  served,  the  fact  that  before  the  land 
was  sold,  a  homestead  was  set  off  to  the  defendant's  wife,  did  not 
estop  the  judgment  plaintiff  from  claiming  that  the  defendant  was  a 
resident  of  the  county  at  the  time  of  the  service  of  the  notice.  Botna 
Valley  State  Bank  v.  Silver  City  Bank,  479. 

4.  Chattel  mortgage— foreclosure  sale — silence  of  mortgagor.  Where 
mortgaged  chattels  are  seized  and  sold  by  the  mortgagee,  and  the 
mortgagor  stands  by  and  sees  it  done,  but  remains  silent,  his  silence 
will  estop  him  from  afterwards  claiming,  as  against  innocent  third 
persons  purchasing  such  property,  that  the  sale  was  for  any  reason 
invalid,  but  he  is  not  estopped  from  asserting  such  claim  as  against 
the  mortgagee,  though  the  mortgagee  is,  himself,  the  purchaser  of  the 
property.    Richardson  v.  Coffman,  131. 

See  Insurance  (Life),  2;   Sales,  2;    Taxation  and  Tax  Titles,  3; 
Swamp  Lands,  1. 

By  deed.    See  Mortgages  of  Personal  Property,  6,  7. 

By  record.    See  Former  Adjudication,  2;  Taxation  and  Tax  Titles,  10. 


igitiaed  by 


Google 


Index.  809 

EVIDENCE. 
Relevancy. 

1.  Hearsay— facto  learned  from  party  to  action.  A  party  can  not  be 
heard  to  object  to  the  exclusion  of  the  testimony  of  a  witness  who  has 
no  knowledge  of  the  matters  inquired  of,  except  such  as  he  has 
learned  from  the  party  calling  him.    State  v.  Farley,  22. 

2.  Admissions  in  pleadings — when  to  he  regarded  as  evidence.  A 
pleading  which  has  been  superseded  by  an  amendment  is  not,  like 
the  pleadings  upon  which  the  case  is  finally  submitted  to  the  jury,  to 
be  considered  as  evidence,  unless  it  is  introduced  as  such  on  the  trial; 
and  an  instruction  to  the  jury  that  admissions  and  statements  made 
in  such  a  superseded  pleading,  though  not  introduced  in  evidence, 
should  be  taken  as  true  against  the  pleader,  unless  contradicted  and 
explained  by  testimony  upon  the  trial,  was  properly  refused.  Shipley 
v.  Reasoner,  555. 

3.  Agency — declarations  of  agent.  The  fact  of  agency  can  not  be 
shown  by  the  statements  and  representations  of  the  alleged  agent. 
Butler  v.  Chicago,  B.  4-.  Q.  Ry  Co.,  206. 

4.  Testimony  of  ultimate  fact — admissibility.  Although  one  of  the 
material  allegations  of  the  petition  was  that  a  certain  engineer  was 
unskilled,  held,  that,  such  being  an  ultimate  fact,  direct  testimony, 
offered  by  the  defendant,  that  he  was  skilled,  was  properly  excluded. 
Id. 

6.  Admission  of  co-conspirator— action  for  price  of  goods— evidence. 
Where,  in  an  action  for  goods  procured  to  be  sold  to  one  of  two  persons 
through  their  alleged  conspiracy  to  obtain  credit  therefor,  the  ques- 
tion of  their  partnership  was  also  in  issue,  held,  that  the  admission  of 
the  one  to  whom  the  goods  were  sold  that  a  copy  of  the  account  sued 
on  was  correct,  was  admissible  against  the  other  party,  either  as  co- 
conspirator or  co-partner,  and,  after  such  admission,  such  copy  was 
admissible  in  evidence.     Work  Bros,  f  Co.  v.  McCoy,  217. 

6.  Explanatory — surveyor's  plat.  In  an  action  to  fix  the  boundary 
line  between  two  city  lots,  a  plat  of  the  block,  made  by  the  surveyor  who 
had  surveyed  it,  is  admissible  to  illustrate  and  explain  the  surveyor's 
testimony  in  regard  to  the  measurements  made  by  him.  Goldsborough 
v.  Pidduck,  599. 

7.  Proof  of  intoxicating  nature  of  liquor.  A  witness  for  the  defend- 
ant having  testified  to  the  ingredients  contained  in  said  liquor,  and 
explained  the  process  of  its  manufacture,  and  it  being  proposed  to 
have  said  witness  put  together  said  ingredients,  and  show  the  jury  the  * 
composition  of  the  liquor  in  question,  held,  that  the  court  properly  re- 
fused to  permit  the  experiment.    State  v.  Lindoen,  701. 

8.  Of  character  in  civil  actions.  In  an  action  against  a  druggist  for 
damages  resulting  from  his  negligence  in  selling  a  poison  for  a  harm- 
less drug,  held,  that  evidence  that  he  was  a  careful  and  prudent  man 
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EVIDENCE.    Relevancy.    Continued. 

in  handling  medicines  and  poisons  was  properly  excluded.    Hall  9, 

ManlHn,  $61. 

•.  testimony  of  experts — hypothetical  questions— what  may  be  as- 
sumed. A  hypothetical  question  to  an  expert  witness  may  assume 
such  facts  as  the  evidence  tends  to  prove.  Clear  and  satisfactory 
proof  is  not  essential.    Id. 

10.  Expert  testimony — weight — instruction  to  jury.  Where  the  court 
instructed  the  jury  that  the  facts  upon  which  certain  hypothetical 
questions  to  expert  witnesses  were  based  must  be  substantially  cor- 
rect, to  entitle  the  conclusions  drawn  by  them  to  have  any  consider- 
able weight,  held,  that  the  instruction  was  erroneous  as  suggesting  the 
thought  that  the  opinion  of  the  expert  might  have  some  weight,  even 
though  the  hypothetical  facts  were  not  established  by  the  evidence. 
Id. 

11.  Expert  testimony — competency  of  witness — discretion  of  trial 
court.  Where  the  evidence  as  to  the  competency  of  a  witness  to  tes- 
tify as  an  expert  is  very  indefinite,  the  exclusion  of  his  testimony  is 
not  reversible  error,  even  though  it  might  properly  have  been  admitted. 
Haworth  v.  Seevers  Mfg.  Co.,  766* 

Competency. 

12.  Privileged  communication— attorney  and  client.  Where  the  testi- 
mony of  a  witness  related  to  actions  he  had  taken,  and  statements  he 
had  made  as  attorney  for  the  defendants,  and  the  authority  under 
which  he  acted,  and  some  of  it,  at  least,  was  material  and  competent, 
held,  that  an  objection  to  the  whole  of  such  testimony,  on  the  ground 
that  it  was  a  disclosure  of  privileged  communications,  was  not  well 
taken.     City  of  Ft.  Dodge  v.  Minn,  f  St.  L.  By  Co.,  3*9. 

13.  Affidavit  for  continuance — use  of  on  subsequent  trial.  Where  a 
motion  for  a  continuance  on  the  ground  of  the  absence  of  a  witness 
was  accompanied  by  an  affidavit,  stating  what  the  witness  would 
swear  to  if  present,  and  the  adverse  party,  in  order  to  avoid  a  contin- 
uance, consented  that  the  affidavit  should  be  read  in  evidence  as  the 
testimony  of  such  witness,  held,  that  such  consent  related  to  the  pend- 
ing trial,  and  that  the  affidavit  was  not  admissible  upon  a  subsequent 
trial,  even  though  the  mental  condition  of  the  witness  was  such,  from 
the  time  a  new  trial  was  granted  until  his  death,  that  his  deposition 
could  not  have  been  taken.    Hudson  v.  Applegate  f  Co.,  $05. 

See  Criminal  Law,  32. 

Proof.  ' 

14.  Written  contract  of  sale— false  representations.  It  is  not  the 
law  of  this  state  that,  where  there  is  a  written  contract  of  sale,  oral 
testimony  is  not  admissible  to  prove  false  representations  whereby  the 
sale  was  consummated.    Scroggin  v.  Wood,  497. 
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EVIDENCE.    Proof.    Continued. 

15.  Parol  evidence  inadmissible  to  contradict  written  contract— prom- 
issory note  of  corporation — signature — construction.  A  promissory 
note  reading  "we  promise  to  pay/'  etc.,  and  containing  no  reference 
in  the  body  of  the  note  to  the  character  or  capacity  of  the  makers,  was 
signed  "Dubuque  Mattress  Co.,  John  Kapp,  Pt."  Held,  that,  upon 
the  face  of  the  note,  Kapp  was  personally  liable,  and  that  oral  testi- 
mony was  inadmissible  to  show  that  he  was  at  the  time  president  of 
the  company,  and  authorized  to  sign  notes  for  it,  that  the  note  was 
given  for  goods  sold  to  the  company,  and  was  intended  to  bind  it 
alone,  and  that  the  payee  knew  that  fact  when  he  took  it.  (Kinnb 
and  Granger,  JJ.,  dissenting.)  Matthews  f  Co.  v.  Dubuque  Mattress 
Co.,  U6. 

16.  Criminal  law— former  acquittal— parol  evidence  admissible  to 
show  identity  of  offenses.  Where  a  former  trial  and  acquittal  are 
pleaded  as  a  defense  to  an  indictment,  and  the  identity  of  the  crime 
charged  in  the  two  cases  is  not  fully  established  by  the  record,  parol 
evidence  is  admissible  to  aid  in  the  identification,  so  long  as  the  rec- 
ord is  not  contradicted  thereby.  The  judge  who  presided  at  the 
former  trial  in  such  case  is  a  competent  witness  on  the  question  of 
identity.    State  v.  Waterman,  t&5. 

17.  Judicial  notice — grand  jury — number— population  of  county. 
Under  section  1,  chapter  42,  Laws  of  1886,  whether  the  grand  jury  of 
a  county  shall  be  composed  of  five  or  seven  members  depends  upon 
the  population  of  the  county  according  to  the  last  preceding  national 
or  state  census.  And,  although  the  national  census  of  1890  was  not 
officially  announced  in  January,  1891,  it  was,  nevertheless,  the  criterion 
for  determining  the  number  of  grand  jurors  to  be  selected  in  a  county 
at  that  time,  where  the  population  of  the  county  according  to  that . 
census  was  then  a  matter  of  public  notoriety,  of  which  the  auditor, 
the  clerk  and  the  court  were  required  to  take  notice,  in  the  absence  of 
any  provision  of  law  as  to  when  that  census  was  to  be  deemed  com- 
pleted or  in  effect.    State  v.  Braskamp,  688. 

Introduction  op  evidence. 

18.  Cross- examination — matters  not  subject  of  examination  in  chief. 
An  answer  to  a  question  on  cross-examination  not  relating  to  anything 
the  witness  has  testified  to  in  chief,  may  properly  be  stricken  out  on 
motion.    Butler  v.  Chicago,  B.  f  Q.  Ry  Co.,  £06. 

19.  Error  without  prejudice — evidence  excluded  in  one  form  but  re- 
ceived in  another.  Where  a  locomotive  engineer  testified  that  he  had 
no  recollection  of  the  time  of  the  arrival  of  a  certain  train  at  a  certain 
place,  independent  of  a  memorandum;  that  he  made  the  memoran- 
dum at  the  time,  and  that  it  was  correct;  held,  that,  whether  the  mem- 
orandum was  admissible  in  evidence  or  not,  the  witness  having  been 
permitted  to  testify  from  the  memorandum  fully,  as  to  all  matters 
therein  referred  to,  its  exclusion  was  error  without  prejudice.    Id. 
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EVIDENCE.    Introduction  of  evidence.    Continued. 

20.  Right  of  witness  to  rebut  impeaching  testimony.  Where  a  wit- 
ness, on  cross-examination,  denied  making  a  certain  statement  before 
the  grand  jury,  and  thereupon  two  of  the  grand  jurors  were  called, 
who  testified  as  to  what  the  witness  said  before  the  grand  jury,  held, 
that  the  court  properly  allowed  the  witness  to  be  recalled,  and  to  state 
just  what  she  said  before  the  grand  jury  as  to  the  point  in  controversy. 
McMurain  v.  Bigby,  18, 

Burden  of  proof. 

21.  Accident  insurance — compliance  with  conditions  ofpoUcy.  In  an 
action  upon  a  policy  of  accident  insurance  which  contains  conditions, 
the  violation  of  which  would  defeat  a  recovery,  it  is  not  incumbent 
upon  the  plaintiff  to  allege  and  prove  compliance  with  such  conditions 
on  his  part,  but  noncompliance  is  a  matter  of  defense,  to  be  alleged 
and  proved  by  the  defendant.  Sutherland  v.  Standard  L.  $•  A.  Ins. 
Co.,  505. 

22.  Presumption — boundaries — city  plat.  Where  the  line  of  divis- 
ion between  two  adjacent  city  lots  in  a  block  of  a  certain  length  was 
in  question,  and  the  city  plat,  without  indicating  the  width  of  the  lots, 
showed  them  to  be  of  about  equal  width,  held,  that  this  was  sufficient 
evidence  to  justify  a  presumption  that  they  were  of  equal  width,  and 

4   to  sustain  a  verdict  establishing  the  line  in  question  accordingly. 
Goldsborough  v.  Pidduck,  599. 

23.  Presumptions— failure  to  record  tax  deed— possession  ^presumed. 
Where  the  plaintiff,  in  an  action  to  redeem  land  from  a  tax  deed, 
himself  claimed  under  a  prior  tax  title,  and  it  appeared  that  the  origi- 
nal holder  of  that  tax  title  did  not  have  his  deed  recorded  for  thirteen 
years,  and  it  was  not  shown  that  he  ever  took  possession  of  the  land, 
held,  that  it  would  not  be  presumed  that  the  plaintiff  did  not  take 
possession,  and  that  his  rights  were  for  that  reason  divested  in  favor 
of  the  original  owner.     Cahalan  v.  Van  Sant  $  Dikeman,  593. 

24.  Presumptions — intoxicating  liquors — nuisance.  In  a  prosecution 
for  a  liquor  nuisance,  where  the  evidence  showed  no  actual  sales  by 
the  defendant,  but  did  show  that  his  customers  drank  beer  which  he 
delivered  to  them,  and  that  a  large  number  of  beer  bottles,  many  of 
them  full  of  beer,  and  two  kegs  of  whiskey  were  found  upon  his  prem- 
ises, and  that  he  was  not  authorized  to  sell  such  liquors,  held,  that 
these  facts  raised  a  presumption  of  guilt,  and,  in  the  absence  of  evi- 
dence satisfactorily  rebutting  such  presumption,  justified  a  verdict 
of  guilty.    State  v.  Farley,  tt. 

Proof  of  particular  issues. 

25.  Fraudulent  conveyances.  A  title  to  real  estate  will  not  be  de- 
clared invalid  because  of  its  having  been  acquired  through  a  purpose 
to  defraud  the  creditors  of  the  real  owner,  unless  the  evidence  of  the 
fraud  is  clear  and  satisfactory.    Long  v  Valleau,  $75. 
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EVIDENCE.    Proof  op  particular  issues^    Continued. 

26.  bastardy — evidence  of  paternity.  In  a  proceeding  under  the 
bastardy  act,  the  prosecutrix  was  asked,  on  cross-examination, 
whether,  about  sixteen  months  prior  to  the  time  the  child  was  begotten, 
she  did  not  go  into  a  barn,  between  two  and  three  o'clock  in  the 
morning,  with  a  certain  unmarried  man.  Held,  that  the  question  was 
properly  excluded,  in  the  absence  of  any  evidence,  adduced  or  prom- 
ised, to  show  that  the  man  referred  to  was  acquainted  with  the  pros- 
ecutrix, and  that  his  acquaintance  continued  up  to  the  time  the  child 
was  begotten,  from  which  a  presumption  might  arise  that  he  was  the 
father  of  it.    State  ex  rel.  v.  Granger,  355. 

27.  Intoxication— personal  injury*  A  physician,  who  testified  that 
he  had  seen  the  assured  at  the  hospital,  was  not  permitted  to  state 
whether  he  noticed  anything  about  his  breath  indicating  intoxication. 
Held,  that  this  was  not  error,  since  the  time  when  the  insured  was 
seen  was  not  shown ;  and  as  the  defendant  did  not  renew  the  question 
after  such  time  was  shown,  he  had  no  ground  for  complaint.  Suther- 
land v.  Standard  L.  f  A.  Ins.  Co.,  505. 

28.  Conspiracy — declarations  of  co-conspirators— order  of  testimony. 
While  the  general  rule  is  that  a  prima  facie  case  of  conspiracy  must 
be  made  before  evidence  of  the  acts  and  declarations  of  the  alleged 
conspirators  can  be  introduced,  it  is  proper  to  permit  such  evidence 
to  be  first  introduced,  where  the  plaintiff  promises,  in  the  further 
prosecution  of  the  case,  to  introduce  evidence  to  prima  facie  establish' 
a  conspiracy,  and  the  court  instructs  the  jury  that  the  evidence  first 
introduced  is  not  to  be  considered  unless  a  conspiracy  is  proved* 
Work  Bros.  $  Co.  v.  McCoy,  217. 

29.  Conspiracy  to  obtain  credit.  In  an  action  for  conspiracy  to  ob- 
tain credit,  the  plaintiffs  are  not,  in  proving  the  conspiracy,  limited  to 
facts  known  to  them  at  the  time  of  extending  credit.    Id. 

30.  Self-defense— assault  and  battery.  Where  the  evidence  in  a 
civil  action  for  assault  and  battery  showed  that  the  defendant  as- 
saulted the  plaintiff  upon  no  other  provocation  than  that  of  offensive 
language,  and  that  the  plaintiff,  in  resenting  the  assault,  used  no  more 
force  than  was  necessary  for  that  purpose,  and  that  the  defendant, 
during  the  encounter,  bit  off  a  portion  of  the  plaintiff's  ear,  and  also 
bit  him  on  the  cheek  and  thumb,  held,  that  a  verdict  for  the  defend- 
ant upon  the  ground  of  self-defense  should  have  been  set  aside  as 
being  against  the  law  and  the  evidence.    Shipley  v.  Edwards,  310. 

31.  Use  of  force  in  ejecting  passenger  from  street  car.  The  plaintiff 
was  riding  upon  the  defendant's  car,  having  a  pass  which  entitled  her 
to  ride  without  paying  her  fare.  In  an  action  for  damages  because  of 
forcible  ejectment,  the  testimony  of  the  plaintiff  was  to  the  effect  that 
the  conductor,  having  demanded  her  fare,  which  was  refused,  said  he 
would  have  to  stop  the  train,  and  let  her  get  off,  that  he  did  stop  the 
train,  but  she  made  no  move  to  get  off,  and  thereupon  the  conductor  took 
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EVIDENCE.    Proof  of  particular  issues.    Continued. 

hold  of  her  arm  and  said,  "Come,  come;  don't  be  obstinate  and  delay 
the  train;"  and  that  he  took  hold  of  her  arms  and  lifted  her  down. 
The  conductor  testified  that  he  merely  requested  her  politely  to  get  off, 
which  she  did,  and  that  he  assisted  her  in  so  doing.  Held,  that  the  evi- 
dence was  sufficient  to  warrant  a  verdict  that  the  conductor  used 
force  in  removing  the  plaintiff  from  the  train.  Curtis  v.  Sioux  City  4" 
Highland  Park  By  Co.,  622. 

32.  Killing  of  stock  by  railroad — submission  of  question  to  Jury. 
Where,  in  such  case,  one  witness  testified  that  he  heard  the  train 
pass  through  his  field,  heard  the  locomotive  whistle  when  at  the  wagon 
road, and  saw  the  cattle  running  away,  and  that  upon  going  down  to  see  if 
anything  had  got  caught,  he  found  the  steer  in  question  lying  in  the  cat- 
tle guard,  but  that  he  was  not  dead ;  held,  that  this  was  sufficient  evi- 
dence to  warrant  the  court  in  submitting  to  the  jury  the  question 
whether  or  not  the  defendant  had  killed  or  crippled  the  steer.  Baxter 
V.  C.,  B.  I.  $  P.  By  Co.,  488. 

33.  Injury  to  stock  by  railroad— place  of  killing — evidence. 
Where,  in  an  action  for  the  recovery  of  double  damages  for  killing  a 
colt  on  a  railway  track,  the  defendant's  engineer  and  fireman,  the 
only  persons  who  saw  the  aecident  testified  that  the  colt,  when  struck 
by  their  engine,  was  upon  a  highway  crossing,  and  they  were  contra- 
dicted only  by  circumstances,  testified  to  by  other  witnesses,  held,  , 
that  the  jury  had  the  right  to  weigh  the  circumstantial  evidence 
against  that  of  the  engineer  and  fireman,  and  that  a  verdict  not  in 
accord  with  their  testimony  would  not  be  disturbed  on  appeal.  Karr 
v.  Chicago,  B.  I.  4-  P.  By  Co.,  298. 

34.  Injury  to  stock — circumstantial  evidence.  In  an  action  to 
recover  double  the  value  of  a  colt  alleged  to  have  been  killed  on  the 
defendant's  right  of  way  by  a  passing  train,  it  was  the  contention  of 
the  defendant  that  the  colt  escaped  through  a  gap  between  the  right 
of  way  fence  and  that  of  the  highway  onto  the  highway  crossing, 
where  the  defendant  had  no  right  to  fence,  and  was  killed.  It  ap- 
pearing, however,  from  the  evidence,  that  it  was  both  natural  and 
possible  for  the  colt  to  have  found  its  way  to  a  pond  in  a  neighboring 
field,  where  it  was  doubtless  accustomed  to  drink,  and  that  at  such 
point  it  might  have  been  induced,  by  the  better  grass  then  growing 
on  the  right  of  way,  to  pass  through  a  defective  place  in  the  right  of 
way  fence,  and  that  the  excrement  found  upon  the  track  indicated 
that  the  colt  could  not  have  been  killed  at  the  crossing,  held,  that  a 
verdict  for  the  plaintiff  was  supported  by  the  evidence.  Daugherty  t. 
Chicago,  M.  f  St.  P.  By  Co.,  276. 

EXECUTION. 

Levy. 

1.  Notice  of  ownership  by  mortgagee — requisites.  The  notice  con- 
templated by  sections  3055  and  3056  of  the  Code,  and  required  to 
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EXECUTION*.    Levt.     Continued.  t 

be  given  to  an  officer  by  a  third  person  claiming  property  levied  upon 
by  him,  need  not  state  the  extent  of  the  claimant's  interest,  but  sim- 
ply that  the  property  "belongs  to"  him;  and  a  notice  which  states 
that  the  claimant  is  the  owner  of  it,  is  sufficient,  though  he  is  only  a 
mortgagee.     Waterhouse  v.  Black,  817. 

2.  Replevin— possession  of  sheriff—presumption  as  to  property. 
After  the  defendant,  as  sheriff,  had  levied  upon  certain  property,  the 
plaintiff,  a  mortgagee,  notified  him  of  his  ownership  of  it,  but  the 
sheriff  wrongfully  retained  it  until  the  fifth  day  of  the  next  month, 
when  another  mortgagee,  who  had  on  the  fourth  of  the  month  claimed 
the  property,  replevied  it.  On  the  fifth,  also,  the  plaintiff  commenced 
this  action  to  recover  the  property,  and  for  damages.  Held,  that  in 
the  absence  of  any  showing  whether  the  commencement  of  this 
action,  or  the  taking  of  the  property  under  the  writ,  was  prior  in 
point  of  time,  it  must  be  presumed  that  the  defendant's  wrongful 
possession  continued  up  to  the  time  this  action  was  begun,  and  that, 
therefore,  he  was  liable  to  the  plaintiff  herein.    Id. 

Property  exempt. 

3.  Property  purchased  with  pension  money.  Property  purchased  by 
a  pensioner  with  his  pension  money  is  exempt  from  the  payment  of 
his  debts ;  and  if  he  gives  the  money  to  his  wife,  and  she  buys  prop- 
erty  with  it,  such  property  is  in  her  hands  exempt  from  his  debts, 
whether  the  gift  be  regarded  as  a  valid  one  or  not.  Robinson,  G.  J., 
and  Kinne,  J.,  dissenting.    Marquardt  $  Sons  v.  Mason,  186. 

4.  Wages — garnishment— rights  of  nonresidents.  A  resident  of 
another  state,  by  the  laws  of  which  his  earnings  are  exempt,  can  not, 
when  wages  due  him  from  a  citizen  of  this  state  are  garnished,  plead 
the  laws  of  the  state  of  his  residence  to  defeat  the  garnishment;  such 
laws  having  no  force  in  this  state,  and  the  benefits  of  our  exemption 
laws  being  restricted,  by  the  language  of  the  statute,  to  residents  of 
this  state.    Lyon  f  Co.  v.  Callopy,  567. 

Redemption. 

5.  Right  of  senior  lienholder.  The  statute  in  relation  to  redemption 
from  judicial  sales  does  not  authorize  a  senior  creditor  to  redeem  from 
a  junior  lien.  Accordingly,  the  holder  of  a  mortgage  is  not  entitled 
to  redeem  from  a  sale  made  under  a  judgment  which  is  junior  to  the 
mortgage.     Lysinger  v.  Hayer,  835. 

EXEMPTIONS.     See  Execution,  3,  4;  Attachment  4. 

FORFEITURE.     See  Insurance  (Live  Stock)  1,  2,  3. . 
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former  adjudication. 

What  constitutes.  See  Criminal  Law,  33 ;  Taxation  and  Tax  Titles,  13. 

Against  whom  conclusive. 

i.  One  not  a  party.  The  title  of  the  defendant  to  the  property  in 
controversy  in  an  action  to  set  aside  a  conveyance  as  fraudulent 
against  creditors  was  formerly  determined  in  the  defendant's  favor  in 
an  action  to  which  all  the  persons  interested  with  the  plaintiff  in  this 
action  were  parties,  save  one,  who  was  a  creditor  of  the  father's 
estate  to  the  amount  of  thirty-six  thousand  dollars.  Held,  that  the 
action  was  not  barred.    Long  v.  Vallean,  675. 

As  to  what  matters  conclusive. 

2.  Questions  not  in  issue.  In  an  action  by  attachment,  a  mortgagee 
of  the  attached  property  intervened  and  claimed  the  property.  His 
mortgage  was  delivered  to  the  recorder  before  the  writ  of  attachment 
was  levied,  but  it  was  not  indexed  until  afterwards,  and  he  was 
defeated  on  the  ground  that  the  attaching  creditor  had  no  notice  of 
his  mortgage,  that  being  the  only  issue  raised  and  tried  as  between 
him  and  the  attaching  creditor.  Held,  that,  in  an  aetion  by  the  mort- 
gagee against  the  recorder  for  damages  for  neglecting  to  index  his 
mortgage,  the  latter  was  not  estopped  by  the  judgment  in  the  attach- 
ment suit  to  set  up  as  a  defense  that  the  mortgage  was  fraudulent. 
First  National  Bank  v.  Sutherland,  54$. 

FRAUD. 

Evidence. 

1.  Fraudulent  concealment  of  property.  In  a  proceeding  to  subject 
property  held  by  the  wife  and  sons  of  a  judgment  debtor  to  the  satis- 
faction of  the  judgment,  the  preponderance  of  the  evidence  showed 
that,  prior  to  t*he  rendition  of  the  judgment,  he  had  given  two 
thousand  dollars  to  his  wife,  who  had  also  received  other  money 
from  her  father;  that  he  had  lost  the  residue  of  his  property  in  an 
unprofitable  investment;  that  his  sons,  having  been  emancipated, 
had  engaged  in  business  for  themselves ;  that  he  managed,  to  a  great 
degree,  the  business  of  both  his  wife  and  his  sons,  and  with  much 
more  success  than  he  had  formerly  shown  in  the  management  of  his 
own ;  and  that  the  property  which  they  claimed  as  their  own  could 
thus  be  accounted  for  without  resorting  to  the  theory  of  fraudulent 
concealment,  of  which  there  was  no  direct  evidence,  held,  that  a 
decree  subjecting  the  property  to  the  payment  of  the  judgments  was 
not  sustained  by  the  evidence.    Jamison  v.  Weaver,  72. 

2.  Tax  deed — validity — collusion  with  intent  to  defraud — evidence. 
Although  the  facts  relating  to  a  sale  of  land  for  taxes  may,  upon  their 
face,  suggest  a  suspicion  of  collusion  between  the  purchaser  and  the 
owner  with  intent  to  defraud  the  creditors  of  the  latter,  such  suspicion 
can  not  prevail  against  the  positive  testimony  of  the  parties  to  the 
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FRAUD.    Evidence.    Continued. 

transaction,  especially  where  the  facts  are  not  inconsistent  with 
honest  intentions.    Knudson  v.  Litchfield,  111, 

See  Assignment,  3 ;  Fraudulent  Conveyances. 
False  representations.    See  Sales,  3,  4. 
In  obtaining  jurisdiction  of  nonresident.    See  Jurisdiction,  2. 
FRAUDULENT  CONVEYANCES. 
What  coNSTrnrrES. 

1.  Chattel  mortgages — withholding  from  record—fraud  upon  creditors 
— subsequent  sale.  The  defendant  gave  to  a  bank  three  successive 
mortgages  upon  his  stock  of  goods,  which  mortgages,  by  mutual 
agreement,  were  withheld  from  record.  Subsequently  the  defendant, 
being  in  failing  circumstances,  gave  to  the  bank  a  bill  of  sale  for  the 
stock,  in  satisfaction  of  the  mortgages,  and  the  bank  took  possession 
of  the  goods.  In  the  meantime,  the  plaintiffs,  having  no  notice  of  the 
mortgages,  sold  to  the  defendant  goods  on  credit,  which  were  not  paid 
for  at  the  time  the  bill  of  sale  was  made  to  the  bank.  Held,  that  the 
agreement  that  the  mortgages  should  not  be  recorded  rendered  them 
fraudulent  as  to  the  plaintiffs,  and  that  the  bill  of  sale  taken  in  satis- 
faction of  the  mortgages  was  fraudulent  also,  and  that  the  plaintiffs 
were  entitled  to  priority  over  the  bank  in  the  distribution  of  the 
proceeds  of  the  property.     Goll  $  Frank  Co.  v.  Miller,  426. 

2.  Conveyance  to  defraud  creditors — innocent  grantee.  A  conveyed 
land  to  B,  and  B  conveyed  to  A's  wife.  So  far  as  A  and  B  were  con- 
cerned,  both  conveyances  were  designed  to  defraud  creditors,  but 
there  was  no  evidence  that  A' 8  wife  had  any  knowledge  of  their 
fraudulent  intent  in  either  conveyance.  She  gave  fair  value  for  the 
land,  and,  in  her  testimony,  gave  good  reasons  for  purchasing  it; 
and,  though  she  purchased  upon  the  advice  of  her  husband,  the  evi- 
dence failed  to  show  that  he  was  her  agent  in  the  transaction.  Held, 
that  she  was  a  good  faith  purchaser,  and  that  the  land  could  not  be 
subjected,  in  her  hands,  to  the  payment  of  her  husband's  debts. 
Bruen  v.  Dunn,  48S. 

3.  Conveyance  of  dower — intent  to  defraud.  Certain  real  estate  was 
conveyed  to  the  defendant  by  her  mother,  but  the  deed  thereto  was 
not  signed  by  the  father  until  after  his  wife's  death,  and  the  con- 
veyance of  his  interest  then  was  without  consideration,  and  for  the 
purpose  of  defrauding  his  creditors.  Held,  that  said  conveyance  as 
to  the  dower  interest  of  the  father  in  said  property  was  invalid  as 
against  the  creditors  of  his  estate.    Long  v.  Valleau,  675. 

4.  Proof  of  fraud.  A  title  to  real  estate  will  not  be  declared 
invalid  because  of  its  having  been  acquired  through  a  purpose  to 
defraud  the  creditors  of  the  real  owner,  unless  the  evidence  of  the 
fraud  is  clear  and  satisfactory.    Id. 

See  Assignment  for  Benefit  of  Creditors,  3 ;  Trusts,  1,  4. 
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garnishment. 

Liability  op  garnishee. 

1.  For  property  held  in  trust  under  will— -garnishment  for  debts  of 
beneficiary.  Where  property  is  held  by  trustees  for  the  benefit  of  a 
devisee  under  a  will,  the  trustees  can  not  be  made  liable  as  garnishees 
for  the  devisee's  debts,  since  to  hold  otherwise  might  deprive  them  of 
the  means  of  carrying  out  the  testator's  intention;  and  there  is  no 
rule  of  public  policy  or  sound  morals  which  prevents  a  testator,  in 
disposing  of  his  bounty  without  consideration,  from  providing  in  such 
a  way  against  the  misfortune  or  improvidence  of  the  object  of  his 
bounty.    Meek  v.  Briggs,  610. , 

2.  Wages  exempt  from  execution — rights  of  nonresidents.  A  resident 
of  another  state,  by  the  laws  of  which  his  earnings  are  exempt,  can 
not,  when  wages  due  him  from  a  citizen  of  this  6tate  are  garnished, 
plead  the  laws  of  the  state  of  his  residence  to  defeat  the  garnishment; 
such  laws  having  no  force  in  this  state,  and  the  benefits  of  our 
exemption  laws  being  restricted,  by  the  language  of  the  statute,  to 
residents  of  this  state.    Lyon  j-  Co.  v.  Catlopy,  667, 

See  Equity,  2. 

Effect  of  prior  assignment. 

3.  Validity  as  to  wages  yet  to  be  earned.  An  assignment  of  wages 
yet  to  be  earned  is  good  as  against  the  claims  of  attaching  creditors, 
if  accepted,  and  if,  at  the  time  it  is  made,  there  is  an  existing  engage- 
ment or  employment  by  virtue  of  which  wages  are  being,  and  in  the 
future  may  reasonably  be  expected  to  be,  earned,  even  though  there 
is  no  contract  or  fixed  time  of  employment.    Metcalf  v.  Kincaid,  44Z. 

Default  of  garnishee. 

4.  When  will  be  set  aside.  While,  for  a  mere  failure  to  appear,  a 
garnishee  is  not  liable  to  pay  the  amount  of  the  plaintiff's  judgment, 
unless  he  has  had  an  opportunity  to  show  cause  against  the  issuing  of 
an  execution  against  him  as  provided  in  section  2985  of  the  Code,  yet 
where  he  has  once  appeared  for  the  purpose  of  having  a  default  set 
aside,  and  he  makes  a  second  default,  he  is  not  entitled  to  the  benefits 
of  said  section,  and  it  is  no  abuse  of  discretion  for  the  court  to  refuse 
to  set  aside  the  second  default.    McDonald  f  Co.  *•  Finney,  529. 

GRAND  JURY. 

Panel. 

1.  Number— population  of  county—judicial  notice.  Under  section 
1,  chapter  42,  Laws  of  1886,  whether  the  grand  jury  of  a  county  shall  be 
composed  of  five  or  seven  members  depends  upon  the  population  of  the 
county,  according  to  the  last  preceding  national  or  state  census.  And, 
although  the  national  census  of  1890  was  not  officially  announced  in 
January,  1891,  it  was,  nevertheless,  the  criterion  fox  determining  the 
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number  of  grand  jurors  to  be  selected  in  a  county  at  that  timo,  where 
the  population  of  the  county,  according  to  that  census,  was  then  a  mat- 
ter of  public  notoriety,  of  which  the  auditor,  the  clerk  and  the 
court  were  required  to  take  notice,  in  the  absence  of  any  provision  of 
law  as  to  when  that  census  was  to  be  deemed  completed  or  in  effect. 
State  v.  Braskamp,  588. 

2.  Reorganization  at  successive  terms  of  court.  The  statute  does  not 
contemplate  that  the  five  or  seven  persons  drawn  to  serve  as  grand 
jurors  at  the  first  term  of  the  district  court  in  any  year  must  serve  * 
throughout  the  year,  but  the  eight  or  twelve  persons  summoned  as 
grand  jurors  at  the  begining  of  the  year  are  required  to  appear  at  each 
succeeding  term  of  that  year,  and  from  their  number  a  grand  jury  of 
tvQ  or  seven  may  be  drawn  each  term.    Id. 

GUARDIAN  AND  WARD. 

Appointment  of  guardian. 

1.  Protest — parties  on  appeal.  Where  the  adopting  parents  of  a 
minor  child  have  died,  and  the  child  has  come  into  the  custody  of  one 
who  was  named  as  guardian  by  the  will  of  the  deceased  father  by 
adoption,  and  the  natural  father  is  afterwards  appointed  by  the  dis- 
trict court  guardian  of  the  child,  against  the  protest  of  the  guardian 
named  in  the  will,  the  latter  has  such  an  interest  in  the  matter  that 
he  may  appeal  from  the  order  of  the  district  court.  In  re  Guardian- 
ship of  Johnson,  180. 

2.  Jurisdiction — testamentary  guardians.  Where  the  only  surviv- 
ing parent  by  adoption  of  a  minor  child  died  a  resident  of  a  county  of 
this  state,  and  his  will  was  there  probated,  the  domicile  of  the  child  is 
in  the  same  county,  though  she  was  at  the  time  residing  in  another 
state;  and  the  district  court  of  that  county  has  jurisdictiou  to  appoint 
a  guardian  for  such  minor  child,  notwithstanding  she  was  at  the  time 
in  the  custody  of  a  guardian,  appointed  by  the  will  of  the  adopting 
father,  in  a  state  where  testamentary  guardianship  was  recognized  by 
law.  The  laws  of  this  state  do  not  recognize  the  right  of  a  parent  to 
appoint  a  guardian  by  will  for  his  minor  children,  and  thus  divest  the 
proper  court  of  jurisdiction  in  the  matter.    Id. 

i 

3.  Matters  to  be  considered.  The  selection  of  a  guardian  is  largely 
within  the  discretion  of  the  court,  and  the  controlling  consideration 
is  the  welfare  of  the  ward.  While  the  nomination  of  a  guardian  by 
the  will  of  an  adopting  parent  should  have  full  consideration,  it  is 
not  controlling,  and  where  the  person  so  nominated  is  a  resident  of 
another  state,  and  the  court,  against  his  remonstrance,  appoints  the 
natural  father  of  the  child,  he  being  a  resident  of  this  state,  the 
supreme  court  will  not  interfere,  where  no  abuse  of  discretion  ap- 
pears.   Id. 


Digitized  by 


Google 


820  Index. 

HIGHWAY& 
Proceedings  to  establish. 

1.  Appointment  of  appraisers  before  time  for  filing  claims,  Wherer 
In  proceedings  to  establish  a  highway,  the  appointment  of  appraisers  to* 
report  the  amount  of  damage  sustained  by  claimants,  as  provided  by- 
section  940  of  the  Code,  was  made,  and  their  report  filed  before  the 
day  fixed  for  tbe  filing  of  claims,  held,  that  the  final  order  of  the 
board,  of  supervisors  establishing  the  road  was  illegal  and  should  be 
held  for  naught.    Abney  v.  Clark,  786. 

2.  illegality — remedy.    The      due     appointment     of     such 

appraisers  being  jurisdictional,  the  remedy  of  persons  aggrieved  by  an 
illegal  appointment  is  by  writ  of  certiorari,  and  not  by  appeal.     Id. 

3.  Irregularities — validity.  Section  524  of  the  Code  of  1851  pro- 
vided that  the  court,  when  it  appointed  a  commissioner  to  view  the 

*  route  of  a  proposed  highway  and  report  upon  the  expediency  of  estab- 
lishing the  same,  should  fix  a  time  for  the  commencement  of  such  ex- 
amination. Held,  that  a  failure  to  fix  such  time  did  not  invalidate 
subsequent  proceedings  establishing  the  highway.  Larson  v.  Fitz- 
gerald, 408. 

4.  day  for  hearing.  Section  535  of  the  Code  of  1851  pro- 
vided that  when  the  report  of  the  commissioner  to  view  a  proposed 
highway  was  favorable  to  the  establishment  thereof,  "the  court  must 
appoint  a  day  when  the  matter  will  be  acted  upon,  which  shall  not  be 
less  than  sixty,  nor  more  more  than  ninety,  days  distant."  Held,  that, 
where  the  matter  was  "ordered  for  final  hearing  in  60  days,"  the 
statute  was  complied  with.     Id. 

5.  order  of  establishment — sufficiency.    Where,  on  the    day 

for  the  final  hearing  of  a  petition  to  establish  a  highway,  the  following 
record  was  made:  "No  remonstrance  appearing  against  road  No.  27, 
it  is  ordered  for  record,  to  wit,"  following  which  are  the  field  notes, 
held,  that  such  order  was  a  judicial  establishment  of  the  road.    Id. 

6.  notice— parol  evidence  to  aid  record.  Where  the  audi- 
tor's court  found  and  entered  of  record,  in  regard  to  the  proceeding? 
for  the  alteration  of  a  highway,  "that  all  the  requirement  of  the  law 
was  performed,"  and  "that  said  road  No.  27,  be  changed  as  prayed," 
held,  that  the  presumption  must  be  entertained  that  all  acts  necessary 
to  confer  jurisdiction  had  been  done,  including  the  giving  of  notice  as 
required  by  statute;  and  that,  where  the  record  fails  to  show  that  the 
notices  were  posted  for  a  sufficient  length  of  time,  that  fact  may  be 
shown  by  oral  testimony.    Id. 

7.  Evidence — estoppel.  The  fact  that  one  has  signed  a  petition  to 
reduce  the  width  of  a  supposed  highway,  and  a  remonstrance  against 
changing  it,  does  not  estop  him,  as  against  private  persons  who  have 
not  been  prejudiced  by  his  conduct,  from  subsequently  denying  the 
existence  of  the  road  as  a  public  highway.    Id. 
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HIGHWAYS.     Continued. 

Abandonment. 

8.  Evidence.  In  an  action  involving  the  question  of  the  legal  ex* 
istence  of  a  certain  highway,  it  appeared  that  the  east  three  miles  of 
it  had  been  fenced  up  for  thirty  years;  that  another  portion  of  it  was 
covered  by  another  road;  and  that  the  remainder  was  never  worked 
and  used  as  highways  usually  are ;  and  that  the  only  public  recognition 
of  the  highway  for  many  years  was  upon  petitions  of  persons  de- 
siring parts  of  it  for  private  use.  Held,  that  this  was  sufficient  to 
show  an  abandonment  of  the  highway  by  the  public.    Id. 

HOMESTEAD. 

RlGkTS  OP  HUSBAND  AND  WIFE. 

1.  Estates  of  decedents — homestead— election  to  take  under  will. 
Where  a  will  gave  to  a  widow  the  homestead  for  life  in  lieu  of  dower, 
and  she  continued  to  occupy  the  same  for  ten  days  after  her  husband's 
death,  when  she  took  up  her  abode  at  another  place,  leaving  a  part  of 
her  household  goods  in  a  part  of  the  house,  and  renting  the  other  part 
to  a  tenant  for  six  months  with  the  privilege  to  the  tenant  to  further 
occupy  the  house  if  she  did  not  want  it  then,  but,  although  she  ex- 
pressed herself  as  intending  to  make  the  homestead  her  home,  she 
never  elected,  in  the  manner  prescribed  by  statute,  to  take  under 
the  will,  nor  made  application  for  her  distributive  share,  and  died 
about  five  months  after  the  death  of  her  husband,  held,  that  the  acts 
of  the  widow  did  not  amount  to  an  election  to  take  the  homestead  un- 
der the  will  in  lieu  of  her  distributive  share.  In  re  Estate  of  Whited, 
618. 

Abandonment. 

2.  Temporary  removal— judgments.  The  plaintiffs,  having  a  home- 
stead at  B.,  the  title  to  which  was  in  the  wife,  the  husband  moved  to  C. 
to  find  a  better  place  for  his  business,  and  remained  there  nearly  five 
years;  but  it  was  only  an  experiment,  which,  at  the  end  of  that  time, 
was  abandoned,  the  husband  returning  to  B.,  and  resuming  life  in 
the  homestead.  During  these  years  the  wife  was  only  a  part  of  the 
time  with  her  husband  at  C,  the  household  goods  meanwhile  being 
left  in  the  house  at  B.,  which  was  not  rented,  but  occupied  by  a 
daughter  and  her  husband.  Before  the  removal  to  C,  the  parties  were 
advised  by  their  attorney  that  the  removal  would  not  be  an  abandon- 
ment of  their  homestead.  After  their  return  they  remained  in  the 
homestead  eleven  months,  when  they  both  removed  to  O.,  where 
they  engaged  in  the  restaurant  business,  at  first  as  proprietors,  and 
afterwards  conducting  the  business  upon  shares  for  the  owner.  They 
had  resided  at  O.  for  about  two  years  and  a  half,  when  this  suit  was 
begun,  but  their  business  at  O.  was  of  an  experimental  and  tempo* 
rary  character,  and  the  household  goods  were  still  left  in  the  house 
at  B.,  which  was  unoccupied,  except  by  a  relative  who  was  there 
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HOMESTEAD.    Abandonment.    Continued. 

only  to  care  for  it.  The  husband  registered  as  a  voter,  and  once  or 
twice  voted  at  O.,  and  they  were  both  enumerated  as  residents  of  O. 
by  the  "federal  census  taker/'  and  the  wife  gave  her  residence  as 
being  at  O.  in  a  bill  of  sale.  Held,  that  the  fact  of  taking  legal  advice 
as  to  the  effect  of  the  removal  to  C.  was  proper  to  be  considered  as 
part  of  the  res  gestm,  and  that  the  facts  did  not  constitute  such  an 
abandonment  of  the  homestead,  as  to  subject  the  property  to  liability* 
for  a  judgment  against  the  wife,  rendered  prior  to  the  removal  to  C» 
Painter  v.  Steffen,  171. 

HUSBAND  AND  WIFE. 

Antenuptial  contracts. 

1.  Agreement  not  to  claim  dower — interest  in  personal  estate  not 
affected.  A  provision  in  an  antenuptial  contract,  whereby  the  wife 
agreed  to  claim  "no  right  of  dower  or  homestead  in,  or  to,  any  prop- 
erty which  should  belong  to  the  estate"  of  the  husband  at  the  time 
of  his  decease ;  held,  to  have  reference  only  to  real  property,  and  that 
it  did  not  preclude  the  wife  from  taking  her  distributive  share  of  her 
husband's  personal  estate.    Pitkin  v.  Peet,  268. 

2.  Will — construction  of,  in  view  of  antenuptial  contract.  An  ante- 
nuptial contract  provided  that,  if  the  wife  survived  the  husband, 
she  should  be  paid  annually,  after  his  decease  and  during  her  widow- 
hood, by  his  executors  or  heirs,  out  of  his  estate,  the  interest  on 
three  thousand  dollars.  The  will  of  the  husband,  after  referring  to- 
said  provision,  directed  the  son  to  pay  to  the  wife  "the  interest  upon 
the  money  annually  or  oftener,  as  she  may  call  for  it,  daring  the  life- 
time of  my  said  wife,  as  provided  in  said  antenuptial  contract;  and  I 
give  and  bequeath  to  my  said  wife,  *  *  *  during  her  life,  in  ease 
she  remains  my  widow,  the  interest  upon  three  thousand  dollars,  said 
interest  to  be  paid  to  her  as  above  directed,  unless  she  shall  marry 
again,  and  in  such  case  the  same  shall  cease,  and  she  shall  not  be 
entitled  to  anything  thereafter/'  Meld,  that  the  widow  could  not 
claim  interest  on  three  thousand  dollars  under  the  contract,  and,  in 
addition  thereto,  the  same  amount  under  the  will.    Id. 

Bights  of  survivor  in  estate  of  the  other.  See  Estates  of  Decedents, 
3-6;   Wills,  1. 

As  witnesses  against  each  other.    See  Criminal  Law,  32. 
INCEST.    See  Criminal  Law,  19,  32. 
INDICTMENT.    See  Criminal  Law. 

INJUNCTION.    See  Intoxicating  Liquors,  8,  9 ;  Practice  and  Procedure,  13^ 
INSANITY. 

Compensation  of  commissioners.    See  Officers,  11. 
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instructions  to  jury. 

Construed. 

1.  Partial  statement  of  law — charge  considered  as  a  whole.  Although 
an  instruction  erroneously  stated  that  to  entitle  the  plaintiff  to 
recover,  he  need  prove  only  certain  things,  but  other  portions  of  the 
charge  fully  and  correctly  stated  the  conditions  upon  which  alone  the 
plaintiff  could  recover,  so  that  the  jury  could  not  reasonably  have 
been  misled;  held,  that  the  error  was  without  prejudice.  Karr  «. 
Chicago,  B.  I.  #  P.  R'y  Co.,  298. 

2.  Not  warranted  by  pleadings.  In  an  action  by  a  physician  to 
recover  of  a  patient  his  fees  for  consultation  with  her  regular  physi- 
cian, the  court  instructed  the  jury  that  the  defendant  was  liable  if  her 
regular  physician  called  the  plaintiff  in  consultation,  just  as  she  would 
be  if  she  had  called  him  herself.  Held,  that  the  only  allegation  in  the 
petition  as  to  the  calling  of  the  plaintiff  being  that  the  services  were 
rendered  at  the  defendant's  request,  and  there  being  no  evidence  that 
he  rendered  any  services,  or  at  anybody's  request,  except  as  it  might 
be  inferred  from  his  visiting  the  defendant  in  company  with  her  regu- 
lar physician,  the  instruction  was  erroneous.    Schroder  v.  Hoover,  664. 

3.  Burglary  with  intent  to  commit  larceny.  On  a  trial  for  burglary 
with  intent  to  commit  larceny,  the  court  defined  the  crime  of  larceny, 
and  told  the  jury  to  bear  in  mind  that  one  of  the  prominent  and  main 
facts  in  issue  was  whether  the  defendant  broke  and  entered  the 
premises  described  in  the  indictment  about  the  time  charged  therein, 
and  that  they  were  to  determine  such  main  fact  by  a  series  of  other 
facts,  if  any,  proved,  etc.  •  Meld,  that  the  charge  was  not  open  to  the 
objection  that  it  made  the  crime  of  larceny  unduly  prominent,  and 
induced  the  jury  to  think  that  there  were  other  than  "main  facts" 
which  they  should  seek  for.    State  v.  Yohe,  33. 

4.    evidence  sufficient  to  convict.    An  instruction  to  the  jury 

in  such  case  that,  if  they  found  that  between  sunset  of  a  day  named 
and  sunrise  of  the  next  day,  some  one  wrongfully  broke  in  and  entered 
the  premises  referred  to  in  the  indictment,  with  the  intent  to  commit 
the  crime  of  larceny,  and  that  if  they  in  like  manner  found  that  at 
such  time  certain  coin  was  taken  from  said  premises,  and  that  such 
coin  was  the  next  morning  found  in  the  possession  of  the  defendant, 
they  would  be  warranted  in  finding  that  the  defendant  stole  such  coin 
by  breaking  and  entering  said  premises,  as  charged  in  the  indictment; 
held,  not  subject  to  the  objection  that  it  directed  the  jury  to  convict 
if  they  found  the  defendant  guilty  of  the  crime  of  larceny.    Id. 

5.  Intoxicating  liquors.  The  court  having  instructed  the  jury  that, 
if  the  liquor  in  question  "was,  in  fact,  beer,  or  intoxicating  liquor, 
then  the  fact  that  some  men  could  drink  it  without  feeling  the  effects 
of  the  same,  would  constitute  no  evidence  for  the  defense/1  held,  that 
the  instruction  could  not  be  construed  as  withdrawing  from  the  jury 


Digitized  by 


Google 


824  Index. 
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the  evidence  of  witnesses  for  the  defense,  who  testified  that  they  had 
drank  the  beverage  in  question,  and  that  it  did  not  intoxicate  them* 
State  v.  Lindoen,  701. 

6.  Expert  testimony — weight.  Where  the  court  instructed  the  jury 
that  the  facts  upon  which  certain  hypothetical  questions  to  expert 
witnesses  were  based  must  be  substantially  correct,  to  entitle  the  con- 
clusions drawn  by  them  to  have  any  considerable  weight,  held,  that 
the  instruction  was  erroneous  as  suggesting  the  thought  that  the  opin- 
ion of  the  expert  might  have  some  weight,  even  though  the  hypothet- 
ical facts  were  not  established  by  the  evidence.    Hall  v.  Rankin,  261. 

*  7.  Promissory  notes — innocent  purchaser—burden  of  proof.  In  an 
action  upon  a  promissory  note  by  the  indorsee  against  the  maker,  the 
court,  in  two  instructions,  charged,  in  substance,  that,  in  the  absence 
of  evidence,  the  holder  of  a  promissory  note,  indorsed  by  the  person 
to  whose  order  it  is  made  payable,  is  presumed  to  be  a  holder  in  good 
faith,  and  entitled  to  recover;  and,  in  another  instruction,  that  if  the 
evidence  showed  that  the  plaintiff  received  the  note  in  good  faith,  and 
before  it  was  due,  as  a  collateral  security  for  a  loan  made  to  the 
payee,  and  that  said  loan  was  still  unpaid,  then  the  plaintiff  would  be 
entitled  to  a  verdict.  Held,  that  the  last  named  instruction  was  not 
erroneous  as  being  in  conflict  with  the  others,  in  that  it  placed  upon 
the  plaintiff  the  burden  of  proving  that  it  was  a  good  faith  holder  of 
the  note.    Mashaska  County  State  Bank  v.  Christ,  415. 

8.  Railroads— jumping  from  train  upon  order  of  brakeman.  The 
court  instructed  the  juoy  that,  if  the  brakeman  told  the  plaintiff  a 
falsehood  as  to  where  the  train  was  at  the  time,  and  thus  deceived 
him  as  to  the  speed  of  the  train,  it  might  excuse  the  rashness  of  the 
plaintiff  in  jumping  from  the  train.  Held,  not  erroneous,  the  question 
of  the  brakeman*  s  authority  in  the  premises  being  fully  submitted  to 
the  jury  in  other  instructions  given.  Galloway  v.  C,  R.  I.  f  P.  &y 
Co.,  468. 

9.  Railroads — injury  to  stock — negligent  disposal  of— personal  injury 
— damages — The  plaintiff  in  his  petition  alleged  that  the  defendant 
had  "killed  and  crippled"  a  steer,  which  it  hauled  from  its  track,  and 
left  on  the  highway,  and  that  the  plaintiff's  horses  became  frightened 
thereat,  whereby  he  was  thrown  from  his  buggy  and  injured.  Held, 
that  the  gravamen  of  the  action  was  not  the  killing  and  crippling  of 
the  steer,  but  the  placing  it  on  the  highway,  and  that  an  instruction 
that  the  plaintiff,  in  order  to  recover,  was  required  to  prove  that  he 
had  been  "injured  substantially  as  claimed  by  him,"  did  not  mean 
that  he  must  prove  that  the  defendant  had  killed  and  crippled  the 
steer.     Baxter  v.  C,  R.  L  f  P.  Ky  Co.,  488. 

See  Verdict. 
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INSTRUCTIONS  TO  JURY.     Continued. 
Refusal  to  instruct. 

10.  When  properly  refused.  Instructions  asked  may  properly  be 
refused  when  the  substance  of  them,  so  far  as  correct,  is  embodied  in 
the  charge  given  by  the  court.     Walker  v.  Bailey,  875. 

Error  without  prejudice. 

11.  Clerical  error — no  prejudice.  A  mere  clerical  error  in  an  instruc- 
tion, in  using  the  word  "defendant"  for  "plaintiff,"  is  immaterial, 

v      and  is  not  ground  for  reversal,  where  the  error  is  apparent,  and  the 
meaning  clear.    Shipley  v.  Beasqner,  655. 

12.  Adverse  possession — knowledge  and  acquiescence.  The  fencing 
in  of  a  portion  of  a  neighbor's  lot  by  mistake,  believing  that  the  fence 
is  on  the  true  division  line,  and  the  occupancy  of  the  land  so  inclosed 
for  more  than  ten  years,  with  no  intention  to  claim  any  portion  of  the 
lot,  does  not  give  title  by  adverse  possession;  and,  in  an  action  in 
such  case  to  recover  the  inclosed  land,  an  instruction  that,  in  order 
for  the  defendants  to  establish  their  defense  of  adverse  possession,  it 
must  appear  that  the  plaintiff  knew  of  their  claim,  and  acquiesced  in 
it,  was  not  prejudicial  to  the  defendants.  Ooldslorough  v.  Fidduck, 
599. 

INSURANCE  (ACCIDENT). 

Action  on  policy. 

1.  Defense— compliance  with  conditions  of  policy — burden  of  proof . 
In  an  action  upon  a  policy  of  accident  insurance  which  contains  con- 
ditions, the  violation  of  which  would  defeat  a  recovery,  it  is  not  incum- 
bent upon  the  plaintiff  to  allege  and  prove  compliance  with  such 
conditions  on  his  part ;  but  noncompliance  is  a  matter  of  defense,  to 
be  alleged  and  proved  by  the  defendant.  Sutherland  v.  Standard  L.  f 
A.  Ins.  Co.,  505. 


2.    evidence.      The  assured  was  killed  by    falling 

from  a  street  car,  and  the  defense  was  that  he  came  to  his  death  by  a 
violation  of  the  conditions  of  the  policy,  in  that  he  was  not  exercising 
due  care  for  his  personal  safety,  and  that  he  was  intoxicated.  The 
jury  having  found  specially  that  the  insured  was  not  intoxicated  at 
the  time  of  the  accident,  and  that  he  was  using  due  care,  and  the  evi- 
dence being  so  conflicting  that  a  disinterested  person  who  read  the 
testimony  might  have  doubts  as  to  the  l&dt,theld,  that  a  verdict  for 
the  plaintiff  would  not  be  disturbed  by  the  supreme  court.  Riding 
upon  the  rear  platform  of  a  street  car  is  not  in  itself  such  a  want  of 
care  as  to  defeat  a  recovery  in  such  case.    Id. 
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insurance  (fire). 

Agents. 

1.  Company  chargeable  with  notice  to  General  agent.  Where  an 
agent  for  a  fire  insurance  company  made  contracts  for  insurance,  and 
issued  policies  for  the  company,  collected  premiums,  approved 
assignments  of  policies,  and  gave  notice  of  losses,  held,  that  notice  to 
such  agent  of  a  mortgage  upon  the  insured  premises  was  notice  to  the 
company.    Frane  v.  Burlington  Ins.  Co.,  $88, 

See  paragraphs  2,  3,  5. 

Representations. 

2.  Warranty  of  ownership — ktiowlcdge  of  agent— waiver.  A  poHcjr 
of  fire  insurance  contained  a  warranty  that  the  insured  was  the  uncon- 
ditional owner  of  the  property,  when  he  in  fact  only  had  a  contract 
for  a  deed;  but  the  company's  recording  agents  issued  the  policy  with 
full  knowledge  of  the  facts,  which  they  made  known  to  the  company 
in  their  daily  report,  and  the  company  accepted  the  premium,  and 
allowed  the  policy  to  stand.  Held,  that  the  company  could  not  avoid 
liability  on  account  of  the  warranty.  McMurray  v.  Capital  Ins.  Co.t 
45$. 

Policy. 

3.  When  contract  completed — variance  between  policy  and  application. 
The  defendant's  soliciting  agent  took  the  plaintiff's  application  for  a 
policy  of  insurance,  and  forwarded  it  to  the  defendant,  together  with 
the  plaintiff's  notes  for  the  premium.  The  application  expressly 
stated  that  it  was  subject  to  the  approval  of  the  company.  The 
company  did  not  approve  it,  but  changed  it  by  material  interlinea- 
tions, and  then  made  a  policy  according  to  the  changed  application, 
and  sent  it  to  the  agent,  but  it  was  not  delivered  to,  nor  accepted  by, 
the  plaintiff.  A  few  days  afterwards  a  part  of  the  property  was 
destroyed  by  fire,  and  the  agent  returned  the  policy  to  the  company 
before  the  plaintiff  called  for  it,  and  the  company  returned  to  the 
plaintiff  his  notes  by  mail.  Held,  that,  the  plaintiff  having  never 
assented  to  the  policy  as  issued,  there  was  no  contract  of  insurance, 
and  that  the  company  was  not  liable.    Stephens  v.  Capital  Ins.  Co.,  &83. 

Construction. 

4.  Vacation  of  premises — evidence.  A  policy  of  fire  insurance,  upon 
a  dwelling  house  provided,  that  the  house  should  "not  become  vacant 
or  unoccupied,  or  so  remain  for  more  than  five  consecutive  days." 
At  the  time  it  was  destroyed  by  fire  the  owner  had  been  absent  for 
several  months  on  business,  and  his  wife  and  children  had  been  visit- 
ing for  eight  days  in  a  neighboring  county.  During  her  absence  the 
premises  were  left  in  the  care  of  relatives,  who  visited  them  as  occa- 
sion required.  The  household  goods  were  left  in  the  house,  and  there 
was  no  intention  to  abandon  it  as  a  home.  Held,  that  the  house  was 
not  vacant  or  unoccupied  within  the  meaning  of  the  policy.  McMurraf 
Capital  Ins.  Co.,  44$. 
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INSURANCE  (FIRE).     Continued. 

Assignment. 

5.  Incumbrances — knowledge  of  agent— evidence.  Where  the  partner 
of  an  insurance  agent  was  informed,  in  the  presence  and  hearing  of 
the  agent,  of  the  plaintiff's  purchase  of  certain  premises,  and  of  his 
intention  to  give  a  mortgage  thereon,  and,  at  the  request  of  the  plain- 
tiff, drew  up  such  moitgage,  took  the  acknowledgment  thereof,  drew 
an  assignment  of  an  insurance  policy  upon  the  mortgaged  premises, 
and  being  requested  by  the  plaintiff  to  have  done  whatever  was 
necessary  to  perfect  the  assignment,  delivered  the  policy,  as  assigned, 
to  his  partner,  and  informed  him  of  the  sale  and  mortgage  of  the 
insured  premises,  and  what  was  desired  in  regard  to  the  policy,  and 
the  agent  approved  the  assignment,  and  sent  it  to  his  company, 
v  informing  them  of  the  sale,  but  not  of  the  mortgage,  held,  that  the 
evidence  warranted  the  jury  in  finding  that  the  agent's  approval  of 
the  assignment  was  done  with  knowledge  of  said  mortgage.  Frane  v. 
Burlington  Ins.  Co.,  288. 

INSURANCE  (LIFE). 

Mutual  benefit  associations. 

1.  Contract  to  pay  losses  of  another  association —ultra  vires.  A  con- 
tract by  a  mutual  benefit  association  to  pay  the  death  losses  of  another 
association  in  consideration  of  the  transfer  of  the  assets  and  member- 
ship of  such  other  association,  is,  in  the  absence  of  express  authority 
in  its  articles  of  incorporation,  ultra  vires  and  void.  Twiss  v.  Guaranty 
Life  Ass'n,  782. 

2. estoppel.    The  purchasing  association  will  not  be 

estopped  from  denying  its  liability  under  such  contract,  after  the 
receipt  of  its  benefits,  where  it  appears  that  the  insured  has  not  been 
prejudiced  by  such  transfer,  because  of  the  bankruptcy  of  the  asso- 
ciation in  which  he  was  a  member  at  the  time  the  contract  was  made. 
Id. 

INSURANCE  (LIVE  STOCK). 

Conditions. 

1.  Performance— forfeiture  A  policy  insuring  the  life  of  a  horse 
provided  that  in  case  of  sickness  or  accident  to  the  horse  the  holder  of 
the  policy  should  at  once  notify  the  company,  or  its  nearest  agent,  of 
such  sickness  or  accident.  The  horse  was  taken  sick  with  "pink 
eye,"  the  symptoms  of  which  disease  were  manifested  by  stiffness  and 
swelling  in  his  limbs.  After  that,  and  up  to  the  time  of  his  death, 
wluch  occurred  on  the  eighth  day  thereafter,  his  eyes  were  much 
rwollen,  and  watered,  and  were  of  a  pinkish  color,  and  his  breathing 
was  hard,  but  the  holder  of  the  policy  failed  to  notify  the  company  or 
its  agent.  Held,  that  the  policy  was  forfeited.  Oreen  Bros.  v.  North- 
western Live  Stock  Ins.  Co.,  858. 
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INSURANCE  (LIVE  STOCK).     Continued. 
Premium. 

2.  Failure  to  pay  premium  note— forfeiture — waiver.  Such  a  policy 
is  forfeited  by  a  failure  to  pay  a  premium  note  when  due,  and  the 
forfeiture  will  not  be  waived  by  the  insurance  company's  subsequent 
acceptance  of  payment,  at  a  time  when  the  horse  is  sick,  and  notice 
of  which  fact  is  withheld  from  the  company.    Id. 

3.  Forfeiture — waiver  by  accepting  premium.  Where  a  policy  on  the 
life  of  a  horse  was  already  forfeited  at  the  time  of  its  death,  and  the 
company,  ignorant  of  its  death,  accepted  payment  of  a  premium  note 
subsequently  falling  due,  but  returned  the  money  in  a  reasonable 
time  after  learning  of  the  death,  held,  that  the  forfeiture  was  not 
thereby  waived.    Id. 

INTEREST. 

In  general.    See  Damages,  3. 

U8URT. 

Money  loaned  to  pay  usurious  note.  Notes  taken  for  money  loaned 
to  pay  off  usurious  notes  are  not  tainted  with  usury,  even  though  the 
lender  knows  that  the  money  is  used  for  the  payment  of  notes  which 
are  usurious.    France  v.  Smith,  552. 

INTOXICATING  LIQUORS. 

Nuisance. 

1.  Indictment — duplicity.  An  indictment  charging  one  with  using 
a  building  for  the  purpose  of  selling  intoxieationg  liquors  therein  con- 
trary to  law,  and  for  the  purpose  of  owning  and  keeping  intoxicating 
liquors  therein  with  the  intent  to  unlawfully  sell  the  same,  and  with, 
selling  intoxicating  liquors  therein  contrary  to  law,  is  not  bad  for 
duplicity,  as  the  several  acts  charged  are  simply  different  ways  of 
committing  the  crime  of  nuisance.    State  v.  Niers,  722. 

2.  Indictment.  An  indictment  for  the  crime  of  nuisance  under  the 
provisions  of  section  1543  of  the  Code,  forbidding  the  use  of  any  build* 
ing  for  the  manufacture  or  sale  of  intoxicating  liquors,  need  not  allege 
that  the  building  so  used  is  a  place  resorted  to  by  persons  desiring  to 
buy  intoxicating  liquors.    State  v.  McEnturff,  690. 

3.  Attorney  fees.  Where  there  is  a  controversy  in  regard  to  the 
value  of  the  services  rendered  by  the  attorney  for  the  state  in  such 
cases,  the  amount  of  the  attorney  fee  should  be  determined  by  the 
court  upon  the  record  and  the  evidence  that  may  be  introduced* 
Id. 

4.  Defense — knowledge  that  liquors  were  intoxicating.  It  is  no 
defense  to  a  prosecution  for  the  illegal  sale  of  intoxicating  liquors 
that  the  defendant  did  not  know  that  the  liquor  sold  was  intoxicating. 
State  v.  Lindoen,  701. 
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INTOXICATING  LIQUORS.    Nuisance.     Continued. 

5.  Evidence  as  to  intoxicating  character.  A  witness  for  the  defend- 
ant having  testified  to  the  ingredients  contained  in  said  liquor,  and 
explained  the  process  of  its  manufacture,  and  it  being  proposed  to 
have  said  witness  put  together  said  ingredients,  and  show  the  jury  the 
composition  of  the  liquor  in  question,  held,  that  the  court  properly 
refused  to  permit  the  experiment.    Id. 

6.    instruction  to  jury.    The  court  having  instructed  the 

jury  that  if  the  liquor  in  question  "was  in  fact  beer,  or  intoxicating 
liquor,  then  the  fact  that  some  men  could  drink  it  without  feeling  the 
effects  of  the  same  would  constitute  no  evidence  for  the  defense," 
held,  that  the  instruction  could  not  be  construed  as  withdrawing  from 
the  jury  the  evidence  of  witnesses  for  the  'defense,  who  testified  that 
they  had  drunk  the  beverage  in  question,  and  that  it  did  not  intoxicate 
them.    Id. 

7.  Evidence  justifying  verdict.  In  a  prosecution  for  a  liquor  nui- 
sance, where  the  evidence  showed  no  actual  sales  by  the  defendant, 
but  did  show  that  his  customers  drank  beer  which  he  delivered  to 
them,  and  that  a  large  number  of  beer  bottles,  many  of  them  full  of 
beer,  and  two  kegs  of  whiskey  were  found  upon  his  premises,  and 
that  he  was  not  authorized  to  sell  such  liquors,  held,  that  these  facts 
raised  a  presumption  of  guilt,  and,  in  the  absence  of  evidence  satis- 
factorily rebutting  such  presumption,  justified  a  verdict  of  guilty. 
State  v.  Farley,  2B. 

Injunction. 

8.  Belay  in  entry  of  decree — validity — contempt.  In  an  action  to 
enjoin  one  from  selling  intoxicating  liquors  contrary  to  law,  and  for 
an  abatement  of  the  nuisance,  the  prayer  of  the  petition  was  for  a 
temporary  injunction,  and  that  it  be  made  perpetual  on  final  hearing. 
The  defendant  having  pleaded  guilty  to  the  charge,  and  stipulated  for 
judgment  and  the  issuance  of  a  temporary  injunction,  as  prayed  in 
the  petition,  the  court  made  the  entry  on  the  records  of  the  court, 
"Judgment  as  per  stipulation/'  but  there  was  no  decree  until  a  year 
and  seven  months  thereafter,  when  a  decree  for  a  permanent  injunc- 

'  tion  was  signed.  In  proceedings  against  said  defendant  for  contempt 
for  the  violation  of  said  injunction,  held,  that,  under  the  stipulation 
and  plea  of  the  defendant,  the  court  would  have  been  warranted  in 
entering  a  decree  for  a  permanent  Injunction  when  said  stipulation 
was  filed,  and,  the  case  continuing  to  stand  on  the  calendar  undis- 
posed of,  the  court  did  not  lose  jurisdiction  to  enter  said  decree  by 
reason  of  the  delay.  The  plaintiff  herein  having  been  arraigned  for  a 
violation  of  said  decree  after  it  was  signed  and  writ  issued,  the  fact 
that  the  decree  was  dated  back  to  the  day  the  plea  was  entered  was 
immaterial.     Cunningham  v.  Gaynor,  449. 

9.  Prosecution  by  citizen — employment  of  counsel.  Where  a  citizen 
engages  in  the  prosecution  of  an  injunction  against  a  liquor  nuisance, 
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INTOXICATING  LIQUORS.    Injunction.    Continued. 

under  section  1543  of  the  Code,  he  has  the  right  to  counsel  to  aid  him, 
not  only  to  secure  the  order  of  abatement,  but  also  in  a  proceeding  for 
contempt  for  disobedience  of  the  order,  and  he  may  employ  private 
counsel  for  that  purpose,  who  may  proceed  without  the  co-operation  or 
authority  of  the  county  attorney.    Moloney  v.  Traverse,  S06. 

JUDGMENTS. 

Validity. 

1.  Jurisdiction  obtained  by  fraud.  If  a  person  be  induced,  by  false 
representations,  to  go  into  a  state  other  than  that  of  his  residence,  for 
the  purpose  of  there  getting  service  of  summons  upon  him,  the  juris- 
diction acquired  by  such  service  will  be  held  to  have  been  fraudu- 
]eT>*i^  obtained,  and  the  judgment  based  thereon  will  be  void.  Too/ 
V.  Foley,  8. 

See  Practice  and  Procedure,  13. 

,    Modification. 

2.  Application  after  affirmance  on  appeal— right  of  way — condemna- 
tion— acceptance  of  award — interest.  Where  the  plaintiffs  damages  for 
right  of  way  were  determined  upon  an  appeal  from  condemnation 
proceedings,  and  from  this  award  an  appeal  was  taken  to  the  supreme 
court,  where  it  was  affirmed,  and  afterwards  the  plaintiff  accepted 
from  the  sheriff  the  amount  allowed,  and  the  defendant  paid  the  costs, 
and  the  cause  was  at  an  end,  held,  that  an  application  subsequently 
made  by  the  plaintiff  to  have  the  case  redocketed,  and  for  an  allow- 
ance of  interest  on  the  award,  was  properly  overruled.  Jamison  v. 
Burlington  f  W.  Ky  Co.,  XG5. 

See  paragraph  5. 

Remittitur. 

.  3.  Excessive  verdict— practice — error  without  prejudice.  Where  In 
the  opinion  of  the  court  a  verdict  is  excessive,  it  has  no  power  to  ren- 
der a  judgment  for  a  less  sum  than  the  verdict,  without  requiring  the 
successful  party  to  choose  whether  he  will  accept  such  less  amount,  or 
submit  to  a  new  trial.  But  an  error  in  this  respect  is  no  ground  for 
reversal  upon  the  appeal  of  the  unsuccessful  party,  it  being  in  his 
favor.    Hudson  v.  Applegate  $  Co.,  605. 

Vacation  op. 

4.  Judgment  by  default—setting  aside — conditions.  A  motion  to  set 
aside  a  judgment  by  default,  under  section  2871  of  the  Code,  must  be 
made  at  the  term  at  which  the  judgment  was  entered,  and  must  be 
accompanied  with  an  answer.     Worth  v.  Wetmore,  62. 

5. amendment.    The  setting  aside  of  a  judgment  by 

default  does  not  authorize  the  court  to  amend  the  judgment,  but  only 
opens  the  way  for  the  filing  of  an  answer,  and  the  trial  of  the  issues 
thus  raised.    ld\ 
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JUDGMENTS.    Vacation  op.    Continued. 

6.  Judgment  by  default— procedure.  On  the  hearing  of  a  motion  to 
set  aside  a  judgment  by  default,  the  court  can  not  take  testimony  to 
establish  the  truth  of  the  facts  alleged  in  the  affidavit  of  merits ;  but, 
when  the  motion  and  affidavit  show  a  reasonable  excuse  for  the  default, 
and  a  meritorious  defense,  and  they  are  accompanied  with  an  answer, 
the  court  must  pass  upon  the  motion,  upon  the  showing  made  upon 
the  face  of  the  papers.  It  is  only  after  the  motion  has  been  sus- 
tained, and  the  proffered  answer  admitted  to  the  files,  that  an  issue 
is  made  upon  which  the  court  may  take  testimony,  and  it  is  only  upon 
testimony  so  taken  that  it  has  power  to  amend  the  judgment  previ- 
ously entered.    Id. 

7.  Irregularity  of  procedure — waiver.  Where  proceedings  to  vacate 
ft  judgment  after  the  term  at  which  it  was  rendered  were  instituted 
in  the  form  of  a  motion  instead  of  by  petition,  but  which  otherwise 
complied  with  the  requirements  of  the  statute,  and  the  opposite  party 
appeared  without  the  service  of  notice  and  took  part  in  the  hearing, 
and  the  court  having,  in  effect,  set  aside  the  judgment,  proceeded  at 
once,  without  objection  from  either  party,  and  without  having  any 
issues  framed,  to  determine  the  validity  of  the  defense  offered  as  pre- 
sented by  the  party  filing  the  motion,  held,  that  all  objections  to  the 
form  of  the  proceedings  were  waived.    Id. 

8. grounds— evidence.    In  an  action  to  foreclose  a 

mortgage,  the  holder  of  a  junior  judgment  was  made  a  defendant,  and 
a  decree  of  foreclosure  was  entered  against  her  upon  default.  The 
mortgage  and  petition  described  land  upon  which  the  judgment  cred- 
itor claimed  no  lien,  except  by  virtue  of  her  judgment,  but  the  decree 
prepared  in  the  case,  and  signed  by  the  judge,  and  entered  of  record, 
described  land  upon  which  she  had  a  senior  mortgage.  Held,  that 
such  decree  was  unwarranted,  even  under  a  prayer  for  general  relief, 
and  that  the  error  was  good  ground  for  vacating  the  decree  upon  a 
proper  showing.    Id. 

Action  on. 

9.  Foreign  judgment— fraud — defense  in  action  on.  Where  juris- 
diction of  the  person  of  the  defendant  in  an  action  in  another  state 
was  obtained  by  fraudulently  enticing  him  into  that  state,  and  he  was 
then  told  by  the  plain  tin*  that  nothing  would  be  done  in  the  ea?e  until 
certain  other  matters  had  been  adjusted,  and  with  that  understand- 
ing, and  at  the  suggestion  of  the  plaintiff,  he  filed  an  answer,  and 
thereafter  in  violation  of  that  understanding,  and  without  the  knowl- 
edge of  the  defendant,  the  cause  was  prosecuted  to  judgment  against 
said  defendant,  held,  that  the  fraud  thus  practiced  was  a  good  defense 
to  an  action  brought  upon  such  judgment  in  this  state.  In  such  a 
case  the  appearance  of  the  defendant  is  not  a  waiver  of  the  fraud  by 
which  jurisdiction  was  obtained.     Toofv.  Foley,  8. 
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jurisdiction. 

By  appearance. 

1.  Foreign  judgment— fraud — not  waived  by  appearance.  "Whore  ju- 
risdiction of  the  person  of  the  defendant  in  an  action  in  another  state 
was  obtained  by  fraudulently  enticing  him  into  that  state,  and  he  was 
then  told  by  the  plaintiff  that  nothing  would  be  done  in  the  ease  until 
certain  other  matters  had  been  adjusted,  and  with  that  understand- 
ing, and  at  the  suggestion  of  the  plaintiff,  he  filed  an  answer,  and 
thereafter  in  violation  of  that  understanding,  and  without  the  knowl- 
edge of  the  defendant,  the  cause  was  prosecuted  to  judgment  against 
said  defendant,  held,  that  the  fraud  thus  practiced  was  a  good  defense 
to  an  action  brought  upon  such  judgment  in  this  state.  In  such  a  case 
the  appearance  of  the  defendant  is  not  a  waiver  of  the  fraud  by  which 
jurisdiction  was  obtained.     Toof  v.  Foley,  8. 

Obtained  by  fraud. 

2.  Validity  of  Judgment.  U  a  person  be  induced,  by  false  repre- 
sentations, to  go  into  a  state  other  than  that  of  his  residence,  for  the 
purpose  of  there  getting  service  of  Bummons  upon  him,  the  jurisdic- 
tion acquired  by  such  service  will  be  held  to  have  been  fraudulently 
obtained,  and  the  judgment  based  thereon  will  be  void.    Id. 

Necessary  to  validity  op  judgment. 

3.  Of  district  court — when  considered  on  appeal.  Although  an  objec- 
tion to  the  jurisdiction  of  the  trial  court  is  overruled,  and  such  ruling 
is  in  favor  of  the  plaintiff,  and  the  defendant  does  not  appeal,  yet, 
upon  an  appeal  by  the  plaintiff  from  the  final  judgment,  this  court  will 
consider  the  question  of  jurisdiction,  if  suggested  ^y  its  own  exami- 
nation or  otherwise,  since,  without  jurisdiction,  a  court  is  powerless  to 
act.    State  v.  Van  Beeh,  669. 

Waiver. 

4.  Failure  to  object  until  after  trial.  Where  a  court  has  jurisdiction 
of  the  subject-matter  of  an  action,  and  no  objection  to  the  jurisdiction 
of  the  defendant  is  made  until  after  the  cause  has  once  been  tried, 
appealed  to  this  court,  and  remanded  for  a  new  trial,  it  is  then  too  late 
for  the  defendant  to  raise  the  objection  that  the  court  has  no  jurisdio- 
sion  of  her  person,  on  the  ground  that  she  resides  beyond  the  territorial 
jurisdiction  of  the  court.    Schroder  v.  Hoover,  664, 

District  court. 

5.  To  try  title  to  office.  Under  section  3352  of  the  Code,  which  pro- 
vides that  "when  several  persons  claim  to  be  entitled  to  the  same 
office  *  *  *  a  petition  may  be  filed  against  all  or  any  portion 
thereof,  in  order  to  try  their  respective  rights  thereto,"  held,  that  the 
district  court  has  jurisdiction  to  try  the  right  of  office  as  between  two 
persons  claiming  to  have  been  elected  thereto,  though  the  defendant 
is  not  yet  in  the  possession  of  such  office.    State  v.  Van  Beth,  56$, 
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JURISDICTION.    District  court.    Continued. 

6.  Service  of  process  beyond  limits  of  state.  Jurisdiction  in  actions 
in  personam  can  not  be  acquired  over  nonresidents  by  process  served 
without  the  territorial  limits  of  the  state  in  which  the  court  attempting 
to  exercise  jurisdiction  is  held.  Accordingly,  held,  that  service  in 
Iowa,  upon  a  resident  of  Iowa,  of  notice  of  an  action  in  the  courts  of 
Illinois,  brought  for  the  purpose  of  determining  the  right,  as  between 
such  person  and  another,  to  the  proceeds  of  a  life  insurance  policy, 
gave  no  jurisdiction  over  the  resident  of  Iowa,  and  the  decree  rendered 
therein  was,  as  to  her,  void.  Gary  v.  Northwestern  Mutual  Aid  Associ- 
ation, 25, 

Federal  courts.    See  Removal  of  Causes. 

Op  courts  in  particular  cases. 

7.  Assignment— fraud  in  part— plea  of  in  law  action.  Where,  in  an 
action  at  law  to  recover  of  the  defendant  an  indebtedness  due  the 
plaintiff,  the  defendant  pleaded  a  written  assignment  of  such  indebt- 
edness from  the  plaintiff,  and  the  latter  pleaded  in  reply  that  said 
assignment,  in  so  far  as  it  purported  to  transfer  the  indebtedness  sued 
upon,  was  procured  through  fraud,  and  was,  to  such  extent,  invalid; 
held,  that  a  motion  to  transfer  said  cause  to  the  equity  docket  should 
have  been  sustained.    Biglow  v.  Wilson,  628. 

8.  Appointment  of  guardian — residence  of  ward — testamentary  guard- 
ians. Where  the  only  surviving  parent,  by  adoption,  of  a  minor  child, 
died  a  resident  of  a  county  of  this  state,  and  his  will  was  there  probated, 
the  domicile  of  the  child  is  in  the  same  county,  though  she  was  at  the 
time  residing  in  another  state ;  and  the  district  court  of  that  county  has 
jurisdiction  to  appoint  a  guardian  for  such  minor  child,  notwithstand- 
ing she  was  at  the  time  in  the  custody  of  a  guardian,  appointed  by  the 
will  of  the  adopting  father,  in  a  state  where  testamentary  guardian- 
ship was  recognized  by  law.  The  laws  of  this  state  do  not  recognize 
the  right  of  a  parent  to  appoint  a  guardian  by  will  for  his  minor 
children,  and  thus  divest  the  proper  court  of  jurisdiction  in  the  matter. 
In  re  Guardianship  of  Johnson,  ISO. 

9.  Governor— duty  of  courts  to  control.  When  an  official  act  or 
declaration  of  the  governor  of  the  state,  affecting  the  rights  of  citizens 
as  between  themselves,  is  without  warrant  of  law,  it  is  as  much  the 
duty  of  a  district  judge  as  of  the  judges  of  the  supreme  court  of  the 
state  to  declare  it  so,  when  it  is  properly  involved  in  the  adjudication 
of  those  rights.    State  v.  Beebee,  636. 

m 

See  Practice  and  Procedure,  13 ;  Receivers,  2,  3. 

JURY. 

Misconduct  op. 

1.  Presence  of  officers  in  jury  room.  Where,  because  of  the  small 
size  of  the  room  where  a  jury  were  deliberating  upon  their  verdict,  and 

Vol.  87—53 
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JURY.    Misconduct  op.    Continued. 

of  tbe  impurity  of  the  air  therein,  the  jury  were  permitted  about  mid- 
night to  remove  to  the  court  room,  where,  during  the  greater  part  of  the 
time  of  their  further  deliberations  there  were  with  them  a  deputy  sheriff 
and  bailiff,  but  it  appeared  that  during  most  of  the  time  said  officers 
were  in  one  corner  of  the  room,  and  a  part  of  the  time  asleep,  and  that 
neither  of  them  had  any  conversation  with  the  jurors,  except  to  tell 
them  to  remain  away  from  one  of  two  tables  that  were  in  the  room, 
held,  that  there  was  not  such  a  showing  of  prejudice  as  to  entitle  the 
defendant  to  a  new  trial.    State  v.  Thompson,  670. 

See  New  Trial,  3,  4. 

LANDLORD  AND  TENANT. 

Lease. 

1.  Change  by  parol  agreement — consideraton.  The  plaintiffs,  in  writ- 
ing, leased  to  the  defendant  certain  land  to  be  planted  with  corn,  for 
which  the  defendant  agreed  to  pay,  as  rent,  sixteen  bushels  of  corn 
per  acre.  The  growing  corn  having  been  damaged  by  storms,  the 
parties  made  a  new  agreement  by  parol,  whereby  the  defendant  was 
to  replant  the  corn,  and  raise  as  good  a  crop  as  he  could,  and  the 
plaintiffs  were  to  accept  one-half  of  the  corn  raised  in  satisfaction  of 
their  claim  for  rent.  Held,  that  the  parol  contract  was  not  without 
consideration  on  the  ground  that  it  required  nothing  more  of  the  defend- 
ant than  he  was  already  bound  to  perform,  since  it  was  uncertain 
whether  one-half  the  corn  raised  would  be  more  or  less  than  sixteen 
bushels  per  acre,  though  all  the  parties  probably  supposed  that  it  would 
be  less.    Raymond  v.  Krauskopf,  602. 

Re-entry  by  lessor. 

2.  Bights  of  lessee — damages.  Where  a  farm  lease  required  the 
lessee  to  cultivate  the  farm,  harvest  all  crops,  and  give  as  rental  two- 
fifths  of  the  grain  in  crib,  and  two-fifths  of  the  hay  in  stack  on  the 
first  day  of  March  in  each  year,  and  provided  that  the  lessor  might 
reenter  the  premises  in  case  of  the  default  of  the  lessee  in  any  cove- 
nant therein,  and  the  lessee  failing  to  properly  cultivate  said  farm  the 
first  year  of  said  lease,  and  being  without  teams  for  such  purpose,  the 
lessor  served  notice  upon  the  lessee  in  the  January  following  to  quit, 
and  in  tbe  following  spring  entered  upon  said  farm  and  proceeded  to 
cultivate  the  same  without  objection  from  the  lessee,  who  soon  after- 
wards quit  without  force  being  used  to  eject  him,  held,  that  the  posses' 
sion  taken  by  the  lessor  was  not  wrongful,  and  that  the  lessee  was  not 
entitled  to  damages  therefor.     Wright  v.  Everett,  696. 

Landlord's  lien. 

3.  Sureties  on  lea*e— discharge  by  landlord? s  neglect  to  enforce  lien,  A 
landlord's  lien  for  rent  due  is  a  security,  and  if  through  the  act  or  neglect 
of  the  landlord  that  security  is  lost,  in  whole  or  in  part,  without  the 
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IjANDLORD  AND  TENANT.    Landlord's  Lien.     Continued. 

consent  of  a  personal  surety  on  the  lease,  it  will  operate  as  a  discharge 
of  the  surety  to  the  extent  of  the  security  lost.  Mingus  v.  Dougherty, 
56. 

4. questions  for  Jury.    But  the  sureties  on  a  lease 

are  not  discharged  merely  because  the  landlord  has  not  enforced  his 
lien.  He  must  have  been  negligent  in  not  enforcing  it,  and  loss  must 
have  resulted  from  his  negligence.  Whether  or  not  he  has  been  negli- 
gent, under  the  circumstances,  is  a  question  for  the  jury;  as  is  also  the 
amount  of  the  loss  resulting  therefrom.    Id. 

LARCENY.    See  Criminal  Law. 

LIMITATION  OP  ACTIONS. 

When  statute  begins  to  run. 

1.  Abstracts  of title — errors — action  for  damages.  An  action  against 
the  maker  of  an  abstract  of  title,  to  recover  damages  arising  from  an 
error  therein,  being  based  upon  contract,  and  not  on  tort,  is  barred 
after  five  years  from  the  date  of  the  delivery  of  the  abstract  containing 
the  alleged  defect,  though  the  error  be  not  discovered,  and  no  special 
damage  resulting  therefrom  arises,  until  long  after  the  abstract  is 

%       delivered.    Russell  $•  Co.  v.  Polk  County  Abstract  Co.,  233. 

2.  Trusts — action  to  recover  property  of  trustee.  Where  a  father 
conducted  a  business  in  his  daughter's  name,  leased  lands,  collected 
rents,  borrowed  money,  purchased  real  estate,  and  used  all  of  said 
property  as  if  it  were  his  own,  except  that  he  transacted  the  business 
generally  in  the  daughter's  name,  held,  in  an  action  brought  by  the 
administrator  of  the  father's  estate  to  recover  the  property  so  held  by 
the  daughter  as  belonging  to  said  estate,  that,  if  said  property  was  not 
owned  by  the  daughter  it  was  held  by  her  in  trust,  and  said  trust  not 
having  been  repudiated  during  the  life  of  the  father,  and  five  years 
not  having  elapsed  since  his  death,  said  action  was  not  barred.  Long 
v.  Valleau,  675. 

Suspension  op. 

3.  Absence  of  debtor  from  state — evidence.  The  absence  of  a  debtor 
from  the  state  for  successive  brief  periods  of  time,  for  purposes  of 
business,  where  there  is  no  purpose  to  change  the  place  of  residence, 
does  not  constitute  nonresidence,  under  section  2533  of  the  Code, 
providing  that  the  time  during  which  the  debtor  is  a  nonresident  of 
the  state  shall  not  be  included  in  computing  the  period  of  limitation. 
Drake  v.  Stuart,  341. 

Revivor. 

4.  By  new  promise — who  bound  by.  Since  an  admission  or  new 
promise,  in  order  to  revive  a  cause  of  action  which  is  barred  by  the 
statute  of  limitations,  must  be  ''signed  by  the  party  to  be  charged 
thereby"  a  new  promise  signed  by  the  maker  of  a  note  alone  does  not 
revive  the  debt  as  against  a  surety.    Id. 
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LIMITATION  OP  ACTIONS.    Continued. 
Period  of  limitations  in  particular  cases. 

5.  Tax  deed — adverse  possession  of  grantee  under  contract  to  seU. 
L.  had  sold  land  to  J.  under  a  contract  by  which,  upon  J.' 8  default, 
L.  might  declare  the  contract  forfeited  and  treat  J.  as  his  tenant. 
The  land  was  sold  for  taxes,  and  a  tax  deed  executed,  while  J.  was  in 
possession,  and  he  continued  in  possession  for  more  than  five  years 
after  the  execution  of  the  deed.  Prior  to  the  expiration  of  the  fir* 
years  the  holder  of  the  tax  title  obtained  a  decree  quieting  his  title  as 
against  both  L,  and  J.,  and  J.  continued  in  possession  as  the  tenant 
of  the  holder  of  the  tax  title.  L.  had  never  declared  J.'s  contract 
forfeited,  though  he  might  have  done  so,  and  thus  made  J.  his  tenant, 
but  on  the  contrary,  he  treated  the  contract  as  still  in  force.  Held, 
that  J.'s  possession  was  at  all  times  adverse  to  L.,  and  that  such 
possession,  continued  for  more  than  five  years  after  the  execution  of 
the  tax  deed,  barred  L.'s  right  to  maintain  an  action  to  recover  the 
land.    Knudson  v.  Litchfield,  111. 

6.  Tax  titles— actum  to  quiet  title— estoppel.  An  action  by  the 
holder  of  a  tax  deed  to  quiet  his  title,  against  parties  claiming  ad- 
versely thereto,  is  such  an  action  as  is  contemplated  by  section  902  of 
the  Code,  providing  for  the  limitation  of  actions  to  recover  property 
sold  for  the  nonpayment  of  taxes;  and  where  such  action  is  brought 
within  the  five  years  prescribed  by  the  statute,  and  the  defendants 
are  duly  served  with  notice,  and  there  is  a  decree  for  the  plaintiff,  it 
estops  the  defendants  from  afterwards  claiming  any  interest  in  the 
land.  In  such  case,  if  the  defendants  were  landlord  and  tenant,  and 
the  tenant  continued  in  possession,  after  the  decree,  under  contract 
with  the  plaintiff,  such  possession  would  not  be  that  of  his  former 
landlord.     Id. 

LIVE  STOCK  INSURANCE.    See  Insurance  (Live  Stock). 

LIVERY  STABLE  KEEPER.    See  Bailment. 

MANDAMUS.    See  Railroads,  5,  6. 

MASTER  AND  SERVANT. 

Safety  of  appliances.    . 

1.  Defective  scaffold—personal  injury— pleading — instruction  to  jury. 
In  an  action  by  an  employee  against  his  employers  for  injuries  re- 
ceived through  a  defective  scaffold  used  in  the  erection  of  a  building, 
one  of  the  charges  of  negligence  was  that  the  defendants  attempted  to 
manage  the  erection  of  the  building  themselves,  instead  of  employing 
a  skillful  foreman  or  carpenter  to  do  so ;  and  the  court  instructed  the 
jury  that  if  they  found  that  this  charge  was  established  by  the 
evidence,  they  should  next  consider  whether  this  was  negligence  on 
the  part  of  the  defendants.  The  instruction  was  objected  to  on  the 
ground  that  the  defendants  had  the  right  to  superintend  the  work, 
unless  incompetent,  and  that  their  competency  was  not  questioned  by 
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MASTER  AND  SERVANT.    Safety  op  appliances.     Continued. 

the  pleadings  or  the  evidence.  Held,  that,  conceding  that  the  defend- 
ants had  the  right  \o  manage  the  work,  if  competent,  yet  their  compe- 
tency was  involved  in  the  issue  of  negligence  in  failing  to  employ  a 
foreman,  and  it  was  not  necessary  to  specially  allege  incompetency; 
and,  there  being  evidence  that  the  defendants  permitted  the  use  in  the 
scaffold  of  a  defective  board,  which  occasioned  the  injury,  the  instruc- 
tion was  warranted  by  the  issues  and  the  evidence.  Haworth  v. 
JSeevers  Mfg.  Co.,  766. 

2. employment    of  skilled   workmen.    As    the    law 

requires  that  reasonable  care  shall  be  exercised  to  have  the  work  of 
constructing  platforms,  on  which  men  are  to  stand  for  such  work, 
done  by  or  under  the  supervision  of  men  that  have  knowledge  of  the 
materials  and  workmanship  necessary  for  their  safety,  held,  that  it 
was  not  error  to  submit  to  the  jury  the  question,  whether  the  defend- 
ants were  negligent  in  not  employing  skilled  laborers  where  the  work 
required  such  workmen.    Id. 

3. negligence  of  employee  in  charge.    It  being  alleged 

that  the  defendants  were  negligent  in  directing  the  construction  of 
the  scaffold,  the  court,  in  submitting  this  issue,  instructed  as  follows: 
"Should  you  believe  from  the  evidence  that  the  defendants  had 
employed  any  person  to  take  charge  of  the  erection  of  said  scaffold, 
then  any  act  of  omission  or  commission  by  such  person  in  this 
employment  is  as  binding  on  the  defendants  as  if  done  by  themselves, 
provided  you  find  that  plaintiff  himself  did  not  aid  in  such  erection." 
Held,  that  this  was  a  correct  statement  of  the  law,  and  that  the 
instruction  was  warranted  by  the  evidence,  which  tended  to  show 
that  one  of  the  workmen  was  employed  as  superintendent  of  the  work, 
and  that  his  employment  included  such  details  as  preparing  proper 
scaffolding  to  carry  it  forward.    Id. 

4. "unsound  and  rotten  material.9'  An  allegation  that  the  de- 
fendants were  negligent  in  using  "unsound  and  rotten  material!/  in  the 
scaffold,  held,  to  be  supported  by  evidence  that  the  board  which  broke 
and  caused  the  injury,  was  an  old  pine  board,  knotty,  cross-grained 
and  dangerous.    Id. 

5.  acquiring  service  in  dangerous  place.  The  court  having  sub- 
mitted to  the  jury  the  question,  whether  or  not  the  defendants  were 
negligent  "in  directing  and  compelling  the  plaintiff  to  go  upon  the 
scaffolding,"  held,  that  this  was  warranted  by  evidence  that  the  plain- 
tiff was  assigned  to  work  which  involved  his  going  upon  the  scaffold; 
the  work  "compelled/1  as  used,  meaning  nothing  more  than  "ordered" 
or  "directed."    Id. 
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MASTER  AND  SERVANT.     Continued. 
Scope  op  employment  op  employee. 

6.  Clinker  man  on  railroad — line  of  employment.  Where  a  "clinker 
man"  of  the  defendant  was  injured  while  aiding  in  shifting  engine 
tanks,  a  work  to  which  no  other  employee  was  assigned,  and  which 
the  "clinker  man"  had  done  for  years,  with  the  knowledge  and  under 
the  direction  of  other  employees  of  the  defendant,  held,  that  the 
defendant  could  not  escape  liability  on  the  ground  that  he  was  injured 
while  out  of  the  line  of  his  duty,  and  acting  as  a  mere  volunteer. 
Butler  v.  Chicago,  B.  $  Q.  B'y  Co.,  206. 

Relation  op  employees  to  fellow  servants.    See  Railroads,  24. 

Master's  liability  por  acts  of  servant. 

7.  Negligent  discharge  of  duty.  The  fact  that  the  section  boss  and 
his  men,  who  undertook  to  remove  a  steer  killed  by  a  railroad  train, 
were  not  employed  on  the  particular  section  where  the  steer  was 
found,  lield,  to  be  immaterial,  since  it  was  their  duty  to  clear  the  track 
of  obstructions  at  that  point,  if  known  to  them ;  and  such  duty  carried 
with  it  the  obligation  for  its  proper  discharge  to  the  public,  at  least  so 
far  as  not  to  create  a  nuisance.  The  rule  that  a  master  is  not  liable 
for  the  torts  of  his  servants  beyond  the  scope  of  their  employment 
held  to  have  no  application,  since  the  case  involved  no  willful  tort, 
but  only  a  negligent  discharge  of  duty.  Baxter  v.  C.9  B,  I.  f  P.  B?y 
Co.,  488. 

MECHANIC'S  LIEN. 

Who  entitled  to. 

1.  Bight  of  subcontractor  who  fails  to  comply  with  contract.  A  sub- 
contractor  for  the  erection  of  a  building  or  other  improvement,  who> 
knows  the  condition  of  the  principal  contract,  is  bound  thereby,  and 
if,  in  performing  his  subcontract,  he  violates  those  conditions,  he  will 
not  be  entitled  to  a  mechanic's  lien  upon  the  building  or  improvement. 
Boynton  Furnace  Co.  v.  Gilbert,  15. 

Property  liable  to. 

2.  Authority  to  contract  for  work  done — ownership  of  land.  Under 
a  contract  made  with  the  son  of  the  defendant,  the  plaintiffs  made  a 

.well  upon  land  in  the  defendant's  possession,  and  in  which  he  had 
some  valuable  interest,  though  he  was  not  the  absolute  owner  of  it. 
He  testified  that  his  son  had  full  control  of  the  farm  and  everything 
connected  with  it,  and  that  he  left  everything  to  the  son's  judgment 
The  defendant  was  present  when  the  plaintiffs  were  at  work,  and 
stated,  in  substance,  that  he  did  not  approve  of  the  well  being  made, 
as  there  were  already  three  wells  on  the  place,  but  he  in  no  unmistak- 
able way  indicated  that  he  would  not  be  bound  for  the  expense  of  the 
improvement.  On  the  other  hand,  when  the  first  site  selected  for  the 
well  had  been  abandoned,  he  aided  in  the  selection  of  another.    Heid\ 


Digitized  by 


Google 


Index.  839 

MECHANICS  LIEN.    Property  liable  to.    Continued. 

that  the  defendant  was  bound  by  the  son's  contract,  and  that  he 
could  not  object  to  a  decree  which  established  a  mechanic's  Hen  for 
the  price  of  the  well  against  his  interest  in  the  land.  Bray  v.  Smith, 
339. 

3.  Contract  with  one  not  otoner*  of  premises— personal  liability. 
Where  premises  were  purchased  by  a  daughter,  with  her  own  means, 
and  title  taken  in  her  own  name,  but  at  the  instance  and  for  the  use 
of  her  father  and  mother,  who  were  conceded  to  have  a  right  to  do 
with  the  property  anything  that  the  daughter  might  have  done,  held, 
that  the  father  had  such  an  interest  in  the  property,  and  such  power 
to  deal  with  it,  as  authorized  him  to  contract  for  the  construction  of 
an  addition  thereto,  and  to  make  the  property  liable  for  materials  fur- 
nished therefor  in  reliance  upon  the  property  as  security,  with  the 
knowledge  of  the  daughter,  and  without  any  expression  of  disapproval 
on  her  part;  but  that  the  daughter  would  not  be  personally  liable 
therefor.     Wilverding  v.  Offineert  475. 

MEDICAL  EXAMINERS.    See  Officers,  7,  8,  9,  10. 
MERGER.    See  Mortgages  of  Personal  Property,  8. 
MORTGAGES  OP  PERSONAL  PROPERTY. 
DESCRIPTION. 

1  Must  be  sufficient  to  enable  third  persons  to  identify  property.  The 
settled  rule  in  this  state  in  relation  to  chattel  mortgage  descriptions  is 
that  they  will  be  held  sufficient  only  when  they  enable  third  persons, 
aided  by  inquiries  which  the  instrument  itself  indicates  and  directs, 
to  identify  the  property.  Accordingly,  a  description  in  the  following 
words:  "Fourteen  steers  one  year  old,  crop  off  left  ear,  and  slit  in 
same  ear;  four  heifers  one  year  old,  marked  on  ear  as  above  steers," 
is  insufficient,  not  being  aided  by  any  statement  as  to  the  location  or 
ownership  of  the  property  when  the  mortgage  was  executed.  Andregg 
v.  Burnskill,  351. 

2.  Sufficiency  of  a  question  for  court.  The  question  of  the  suffi- 
ciency of  the  description  in  a  mortgage,  to  render  it  competent  evi- 
dence, is  one  for  the  court.    Id. 

3.  Sufficiency  of  notice.  Where  the  description  of  property  in  a 
chattel  mortgage  was,  "One  bay  stallion  with  small  white  star  in 
forehead,  two  years  old,  past;  one  chestnut  sorrel  stallion  with  white 
tail  and  mane,  with  small  white  star  in  forehead,  seven  years  old," 
and  the  instrument  described  the  mortgagor  as  a  resident  of  P. 
county,  and  had  a  provision  against  removing  the  property  from  that 
county,  but  stipulated  that,  in  case  of  a  foreclosure,  the  sale  should 
be  at  a  place  named  in  C.  county;  and  it  also  contained  a  statement 
that, the  mortgagor  was  the  owner  of  the  property;  and  it  appeared 
that  the  property  was  on  the  farm  of  the  mortgagor,  in  P.  county,  and 
wag  the  only  property  he  had  answering  to  said  description,  held,  that 
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MORTGAGES  OF  PERSONAL  PROPERTY.    Description.    Confcmed. 

the  description  was  sufficient  to  make  the  record  of  the  mortgage  con- 
structive notice  to  subsequent  purchasers.  SheUkammer  v.  Joms, 
520. 

Notice. 

4.  Bight  to  rely  on  record.  Persons  who  are  about  to  sell  goods  to 
a  merchant  on  credit  are  not  required  to  look  beyond  the  proper 
records  for  the  purpose  of  discovering  mortgages  upon  his  stock. 
Ooll  #  Frank  Co.  v.  Miller,  426. 

See  Acknowledgments. 

Validity.    See  Fraudulent  Conveyances,  1. 

Priority  op  liens. 

5.  Execution — notice — evidence.  Whore,  in  an  action  for  the  recov- 
ery of  mortgaged  chattels,  against  a  sheriff  who  had  seized  the  same 
under  an  execution  against  the  mortgagor,  the  defendant  alleged  in 
his  answer  that  he  had  neither  actual  nor  constructive  notice  of  the 
mortgage  at  the  time  of  the  levy,  to  which  no  reply  was  filed,  held, 
that,  upon  proof  of  actual  notice  to  the  defendant  the  mortgage  was 
properly  received  in  evidence,  although  the  acknowledgment  thereof 
was  so  defective  that  the  record  of  the  same  was  not  sufficient  to  im- 
part notice.     Waterhouse  v.  Black,  S17. 

6.  Defective  acknowledgment — notice — recitals  in  mortgage — estoppel* 
The  defendant,  with  no  actual  notice  of  the  plaintiff's  mortgage, 
acknowledged  before  an  interested  party,  and  therefore  void,  took  a 
second  mortgage  upon  the  same  property,  and  afterwards  took  an- 
other mortgage  upon  the  same  and  other  property  to  secure  the  same 
debt.  This  last  mortgage  referred  to  the  plaintiff's  mortgage  as  a 
prior  lien,  but  there  was  nothing  in  it  to  suggest  the  thought  that,  in 
taking  it,  it  was  the  purpose  of  the  defendant  in  any  way  to  abandon 
her  first  mortgage.  Held,  that  the  defendant's  lien  by  virtue  of  her 
first  mortgage  was  superior  to  that  of  the  plaintiff,  and  that  the  de- 
fendant was  not  estopped  by  the  recitals  in  her  second  mortgage 
from  asserting  her  rights  under  her  first  mortgage.  City  Bank  of  Boons 
v.  JRadtke,  $6$. 

7. .  In  such  case,  even  though  the  defend- 
ant claimed  the  property  under  her  second  mortgage,  she  was  not 
thereby  estopped  from  afterwards  claiming  under  her  first  one,  there 
being  no  evidence  that  the  plaintiff,  by  reason  of  the  defendant's  con- 
duct, was  led  to  do  anything  other  than  it  would  have  done  regardless 
of  what  the  defendant  said  or  did.    Id. 

8.  Merger  of  first  mortgage  in  second.  In  such  case  the  defendant's 
first  mortgage  was  not  merged  in  her  second  one,  as  such  merger 
would  have  been  against  the  interest  of  the  defendant,  and  contrary 
to  her  presumed  intention.     Id. 

See  Execution,  1,  2;  Partnership,  1,  2. 
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MORTGAGES  OP  PERSONAL  PROPERTY.     Continued. 
Foreclosure. 

9.  Application  of  proceeds— exemptions-— priorities.  An  attachment 
was  levied  upon  chattels  upon  which  the  owner,  the  plaintiffs  hus- 
band, had  made  two  mortgages.  Afterwards  the  husband  absconded, 
and  his  wife,  under  section  3078  of  the  Code,  rightfully  claimed  a 
part  of  the  property  as  exempt  from  the  attachment.  The  attaching 
creditor,  proceeding  under  chapter  117,  Laws  of  1886,  became  subro- 
gated to  the  rights  of  the  holders  of  the  mortgages,  and  proceeded  to 
sell  the  property  thereunder,  except  such  as  was  exempt  to  the  wife. 
He  applied  the  proceeds,  first  to  the  satisfaction  of  the  first  mortgage, 
and  next  to  the  judgment  procured  in  the  attachment  proceeding,  and 
was  about  to  sell  the  exempt  property  to  satisfy  the  second  mortgage, 
when  this  action  was  commenced  by  the  wife  in  equity  to  enjoin  the 
sale,  and  for  an  accounting.  Held,  that  such  application  of  the  pro- 
ceeds could  not  be  allowed,  but  that  all  the  proceeds  of  the  non-ex- 
empt property  must  be  applied  upon  the  mortgages,  in  their  order, 
and  that  the  exempt  property  could  be  sold  only  to  pay  the  residue,  if 
any,  of  the  mortgage  debt.  In  this  case,  the  wife  was  given  thirty 
4ays  after  decree  within  which  to  redeem  the  exempt  property  by 
paying  such  residue,  if  any.    Frants  v.  Hanford,  469. 

10.  Satisfaction  by  officer — expense  of  keeping  property  by  mortgagee. 
A  mortgage  upon  a  horse  gave  to  the  mortgagee  the  right  to  take  the 
horse  and  keep  it  until  the  debt  secured,  with  the  expense  of  taking 
and  keeping,  should  be  paid.  The  mortgage  was  placed  in  the  hands 
of  an  officer,  who  took  the  horse  and  delivered  it  to  the  mortgagee, 
who  kept  it  for  some  days  at  a  livery  stable,  after  which  the  owner's 
attorney  paid  to  the  officer  the  amount  of  the  debt,  and  promised  to 
pay  the  expense  of  keeping  the  horse .  The  officer  paid  the  money 
received  to  the  mortgagee,  but  the  latter  refused  to  deliver  the  horse 
to  the  attorney,  because  the  expense  of  keeping  had  not  been  paid. 
Held,  that,  if  the  officer  had,  by  virtue  of  his  possession  of  the  mort- 
gage, the  right  to  receive  payment  thereon,  he  could  not  bind  the 
mortgagee  by  accepting  a  promise  of  payment;  and  that  the  accept- 
ance by  the  mortgagee  of  the  money  paid  the  sheriff,  was  not  a 
ratification  of  his  conduct,  since  the  payment  and  promise  made  to 
him  were  not  conditioned  upon  the  release  of  the  mortgage.  Chandler 
e.  Loomis,  151. 

11.  Bight  of  mortgagee  to  sell  before  default.  Where  a  chattel  mort- 
gage provided  that  upon  default  of  the  mortgagor,  or  his  attempting  to 
dispose  of  or  remove  the  chattels  from  the  county,  or  whenever  the 
mortgagee  should  choose  so  to  do,  the  latter  might  take  possession  of 
the  mortgaged  property  and  sell  the  same,  in  the  manner  stipulated, 
for  the  payment  of  the  secured  debt,  held,  that  he  might  seize  and 
sell  it  whenever  he  elected  so  to  do,  provided  he  acted  in  good  faith, 
whether  the  debt  was  due  or  not;  and  that,  in  an  action  for  damages 
for  prematurely  seizing  and  selling  the  property,  it  was  error  for  the 
court  to  refuse  to  instruct  the  jury  to  that  effect.  Richardson  v.  Coff- 
man,  121. 
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MORTGAGES  OF  PERSONAL  PROPERTY.    Foreclosure.    Continued. 

12.  Purchase  by  mortgagee.  Upon  the  foreclosure  of  a  chattel 
mortgage,  the  mortgagee  may  lawfully  bid  in  the  property.  A  sale  to- 
him  is  not  void  in  this  state.    Id. 

13.  Sale— silence  of  mortgagor — estoppel.  Where;  mortgaged  chat- 
tels are  seized  and  sold  by  the  mortgagee,  and  the  mortgagor  stands 
by  and  sees  it  done,  but  remains  silent,  his  silence  will  estop  him 
from  afterwards  claiming,  as  against  innocent  third  persons  purchas- 
ing such  property,  that  the  sale  was  for  any  reason  invalid,  but  he  is 
not  estopped  from  asserting  such  claim  as  against  the  mortgagee, 
though  the  mortgagee  is  himself  the  purchaser  of  the  property.     Id. 

MORTGAGES  OF  REAL  ESTATE. 

Absolute  deed  construed  as. 

1.  Deed  intended  as  security— evidence.  In  an  action  to  have  a 
deed  absolute  on  its  face  decreed  to  be  a  mortgage,  and  for  leave  to 
redeem  therefrom,  the  evidence,  among  other  things,  showed  that  the 
plaintiff  and  her  husband  understood  that  the  money  received  for  the 
deed  was  a  loan,  and  that  the  deed  was  a  mere  security ;  that  the 
defendant  referred  to  it  in  his  answer  as  money  "borrowed"  by  the 
plaintiff,  and  in  his  testimony  as  money  "loaned"  by  him  to  the 
plaintiff  and  her  husband;  and  a  witness  who  was  instrumental  In 
bringing  about  the  transaction  spoke  of  it  as  a  "loan."  Held,  that 
the  deed  was  properly  decreed  to  be  a  mortgage,  under  the  rule  appli- 
cable to  such  cases.    Baird  v.  Beininghaus,  167. 

Assignment. 

2.  By  trustee  with  consent  of  beneficiary.  The  indorsement  of  said 
note  having  been  made  by  the  trusteerwith  the  knowledge  and  consent 
of  the  cestui  que  trust,  it  was  sufficient  to  transfer  the  latter*  8  interest 
therein,  although  not  signed  by  her.    Livermorev.  Maxwell,  704. 

3.  Record— innocent  purchaser-— priority  of  liens.  Where  the 
assignment  of  a  trust  deed  was  not  recorded,  held,  that  a  mortgage- 
accepted  upon  the  faith  of  the  satisfaction  of  said  deed  of  record  by 
the  trustee  and  cestui  que  trust,  and  without  notice  of  said  assignment, 
was  a  superior  lien  upon  the  property  conveyed.    Id\ 

4. .    So,  also,  a  purchaser  of  a  part  of  the 

property  conveyed  by  said  trust  deed,  without  notice  of  said  assign- 
ment, and  after  said  deed  had  been  satisfied  of  record  by  one  having 
apparent  authority  from  the  record  to  enter  satisfaction  thereof,  held, 
to  be  entitled  to  hold  the  property  conveyed  free  from  the  lien  of  said 
trust  deed.    Id. 

Rights  op  mortgagee.    See  Officers,  12. 
Priority  op  liens.    See  Taxation  and  Tax  Titles. 
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MORTGAGES  OF  REAL  ESTATE.     Continued. 
Payment. 

5.  To  trustee  after  assignment — agency.  Where,  after  the  assign- 
ment of  a  promissory  note  and  of  a  trust  deed  given  to  secure  the 
same,  and  which  was  conditioned  for  the  payment  of  said  note  and 
provided  for  a  reconveyance  upon  payment  of  said  indebtedness,  pay- 
ment of  said  note  was  made  to  the  trustee  named  in  said  deed,  nearly 
two  years  before  maturity,  and  with  knowledge  of  said  assignment, 
and  thereupon  said  trustee  and  the  cestui  que  trust  named  in  said  deed 
entered  satisfaction  thereof  upon  the  margin  of  the  record  of  said 
deed,  held,  that  in  the  absence  of  any  express  authority  in  the  trust 
deed  the  trustee  could  not  be  considered  the  agent  of  the  assignee  of 
said  note  to  receive  payment  thereof,  and  that  payment  to  the  trustee 
did  not  operate  as  a  satisfaction  of  said -indebtedness.  Livermore  v. 
Maxwell,  704. 

Foreclosure. 

6.  Receiver  during  year  for  redemption.  Where  a  mortgage  does 
not,  in  terms,  give  to  the  mortgagee  the  right  of  possession  before  sale 
or  the  termination  of  the  statutory  right  of  redemption,  nor  pledge 
the  rents  and  profits,  it  is  error,  upon  the  petition  of  the  mortgagee  in 
foreclosure,  to  appoint  a  receiver  to  take  possession  of  the  property, 
or  to  appropriate  the  revenue  which  is  derived  therefrom  for  the 
benefit  of  the  mortgagee.    American  Investment  Co.  v.  Farrar,  4S7. 

Redemption.    See  Execution,  5. 

MUNICIPAL  CORPORATIONS. 

Contracts. 

1.  School  districts — contract  to  pay  director  for  services  void — in- 
junction by  taxpayer — recovery  of  money  paid.  An  agreement  by  the 
board  of  directors  of  a  school  district  to  employ  one  of  their  number  as 
superintendent  of  the  construction  of  a  school  building,  though 
entered  into  in  good  faith,  is  not  only  voidable,  but  void,  as  being 
against  public  policy ;  and  where  a  taxpayer,  prior  to  the  performance 
of  the  services  under  such  a  contract,  began  an  action  against  the 
district,  its  directors  and  the  one  thus  employed,  praying  that  the 
performance  of  the  contract  be  enjoined,  and  that,  if  it  be  found  that 
any  money  had  been  paid  thereunder,  an  order  be  made  requiring  the 
directors  and  their  employee  to  pay  it  back  to  the  district,  but  no 
temporary  injunction  was  issued,  and  prior  to  the  hearing  of  the 
cause  the  services  contracted  for  had  been  rendered  and  partly  paid 
for,  held,  that  the  plaintiff  was  entitled  to  a  decree  according  to  his 
prayer.     Weitz  v.  Independent  District  of  Des  Moines,  81. 

2.  County  warrants— right  to  set  off  delinquent  taxes.  Where  B. 
held  claims  against  a  county,  which  he  assigned  to  the  plaintiff,  to 
whom  the  board  of  supervisors  allowed  them,  and  to  whom  a  warrant 
was  issued  therefor  upon  the  county  treasurer,  and  the  auditor,  by 
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MUNICIPAL  CORPORATIONS.    Contracts.    Continued. 

authority  of  the  supervisors,  when  he  issued  the  warrant,  stamped 
upon  it  the  following:  "This  warrant  is  subject  to  any  delinquent  tax 
due  Cedar  county  from  the  person  to  whom  it  is  issued,"  held,  that 
the  warrant  was  issued  to  the  plaintiff,  and  not  to  his  assignor,  and 
that  the  treasurer  had  no  right  to  deduct  from  the  amount  thereof 
delinquent  taxes  due  the  county  from  the  plaintiff's  assignor  Brink 
v.  Coutts,  199. 

Streets. 

3.  Defective  culvert — negligence — evidence.  Where,  because  of  the 
insufficiency  of  a  culvert  in  a  city  street  to  carry  off  water  which  came 
down  from  adjacent  land,  the  water  washed  over  the  street,  and 
deposited  brickbats  and  rubbish  upon  the  surface  thereof,  and  made 
■a  ditch  or  depression-  in  the  street,  and  the  rubbish  which  thus 
obstructed  the  street  was  permitted  to  remain  for  such  length  of  time 
that  its  presence  must  have  come  to  the  knowledge  of  the  officers  of 
the  city  who  were  charged  with  the  duty  of  keeping  the  streets  in 
repair,  held,  that  the  city  was  guilty  of  such  negligence  as  to  render 
it  liable  in  damages  for  injuries  to  a  horse  whose  leg  was  broken 
through  stepping  upon  a  brickbat  thus  deposited  in  the  street.  Hazard 
v.  City  of  Council  Bluffs,  51. 

4.  notice  to  city — instructions  to  Jury.    An  instruction  that 

notice  to  the  servants  of  a  city  of  a  defect  in  its  streets  is  notice  to 
the  city,  is  not  ground  for  reversal,  where  it  is  apparent  from  the 
whole  paragraph  that  by  "servants"  is  meant  the  officers  of  the  city 
-charged  with  the  care  of  its  streets.     Id. 

5.  Location  of  crossings — right  of  city  to  determine.  It  is  the  right 
of  a  city  council  to  use  its  discretion  in  constructing  street  crossings 
at  such  places  as  it  may  determine ;  and  where  it  appeared  that,  on 
account  of  a  jog  in  a  street  where  it  intersected  another  street,  a 
crossing  in  course  of  construction  at  right  angles  over  the  intersected 
street  would  terminate  at  one  end  opposite  an  improved  lot,  and  some 
feet  from  the  corner  thereof,  held,  that  the  owner  could  not  enjoin  its 
construction,  and  demand  that  it  should  be  built  diagonally,  so  as  to 
terminate  at  the  corner  of  his  lot;  and  that  no  formal  action  on  the 
part  of  the  city,  authorizing  the  construction  of  such  crossing,  was 
necessary.     Brown  v.  Bar 8 tow,  344. 

City  Ordinances.    See  Statutes. 
1TEGLIGENCE. 

Defined. 

1.  Acts  dictated  by  prudence  and  care — instruction  to  jury.  An  in- 
struction to  the  jury  that  "negligence  consists  in  doing  something,  or 
omitting  to  do  something,  which  a  person  of  ordinary  prudence  and 
care  would  not  have  done,  or  would  not  have  omitted  to  do,  under  like 
or  similar  circumstances,"  held,  to  be  a  correct  definition,  and  not 
erroneous  as  an  instruction  on  the  ground  that  it  ignored  the  facts  in 
the  case.     Galloway  v.  C,  B.  I.  $  P.  B'y  Co.,  458. 
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NEGLIGENCE.     Continued. 
Evidence. 


2.  Streets— defective  culverts-injury  to  horse.  "Where,  because  of 
the  insufficiency  of  a  culvert  in  a  city  street  to  carry  off  water  which 
came  down  from  adjacent  land,  the  water  washed  over  the  street,  and 
deposited  brickbats  and  rubbish  upon  the  surface  thereof,  and  made  a 
ditch  or  depression  in  the  street,  and  the  rubbish  which  thus  ob- 
structed the  street  was  permitted  to  remain  for  such  length  of  time 
that  its  presence  must  have  come  to  the  knowledge  of  the  officers  of 
the  city  who  were  charged  with  the  duty  of  keeping  the  streets  in 
repair,  held,  that  the  city  was  guilty  of  such  negligence  as  to  render  it 
liable  in  damages  for  injuries  to  a  horse  whose  leg  was  broken  through 
stepping  upon  a  brickbat  thus  deposited  in  the  street.  Hazard  v.  City 
of  Council  Bluffs,  61. 

3.  Biding  on  street  car  platform.  Biding  upon  the  rear  platform  of 
a  street  car  is  not  in  itself  such  a  want  of  care  as  to  defeat  a  recovery 
upon  a  policy  of  accident  insurance  requiring  the  insured  to  exercise 
due  care  for  his  personal  safety.  Sutherland  v.  Standard  L.  $.  A.  Ins. 
Co.,  506. 

4.  Injury  to  railroad  employee  while  coupling — question  for  jury. 
Where  the  evidence  showed  that  the  defendant's  "clinker  man"  was 
killed  while  in  the  act  of  coupling  two  locomotive  tanks  together,  and 
that,  to  do  so,  he  was  compelled  to  get  under  the  ends  of  the  tanks,  as 
he  did,  and  that,  while  in  this  position,  the  engine  attached  to  one  of 
the  tanks  was  so  moved  as  to  kill  him,  held,  that  the  questions  as  to 
the  company' 8  negligence,  and  that  of  the  contributory  negligence  of 
deceased,  were  properly  submitted  to  the  jury.  Butler  v.  Chicago,  B. 
#  Q.  B?y  Co.,  £06. 

5.  Bailroads — injury  in  jumping  from  train.  In  an  action  for  per- 
sonal injuries  the  testimony  of  the  plaintiff  was  to  the  effect,  that  he 
went  upon  the  defendant's  vestibuled  train  to  assist  his  wife  and 
child,  who  were  about  to  take  passage  thereon  in  the  nighttime ;  that 
when  he  went  to  get  off,  the  door  was  fastened,  and  that  the  brakeman 
told  him  he  could  not  get  off,  that  it  would  break  his  neck ;  whereupon 
the  plaintiff  stated  that  he  would  go  to  the  next  station  and  pay  his 
fare;  that  the  brakeman  then  opened  the  door  and,  after  looking  back, 
told  the  plaintiff  he  could  step  down  on  the  lower  step  and  jump  far 
enough  so  that  the  train  would  not  hit  him,  and  that  he  would  be  all 
right;  that  the  plaintiff  asked  the  brakeman  to  pull  the  bell,  but  he 
answered  either  that  he  could  not  or  would  not,  and  said  to  the  plain- 
tiff, "You  get  off,"  and  closed  the  door,  and  left  him  in  the  dark;  that 
he  could  not  tell  whether  the  train  had  more  than  left  the  depot,  and, 
it  seeming  not  to  be  going  fast,  he  jumped  from  the  train  and  was  in- 
jured. Held,  that,  although  the  testimony  introduced  by  the  defend- 
ant strongly  tended  to  show  that  the  plaintiff  was  negligent,  and  that 
the  defendant  was  not,  the  evidence  was  sufficient  to  support  a  verdict 
for  the  plaintiff.     Galloway  v.  C,  B.  I.  f  P.  B'y  Co.,  468. 
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NEGLIGENCE.    Evidence.    Continued. 

6.    advice  or  compulsion.    In  such  case,  the  words 

of  the  brak eman,  "You  get  off,"  emphasized  by  his  closing  the  door 
behind  the  plaintiff,  tended  to  show  that  the  latter  was  required  to 
leave  the  car,  or  at  least  that  he  had  reason  to  believe  that  he  was  so 
required.  Therefore,  held,  that  his  jumping  off  was  not  necessarily 
such  a  voluntary  and  negligent  act  as  to  make  it  error  to  submit  the 
question  of  the  defendant's  negligence  to  the  jury,  and  that  the  evi- 
dence was  sufficient  to  sustain  a  verdict  for  the  plaintiff  on  that  ques- 
tion.   Id. 

7.    criminal   offense.     The  act  of  the  plaintiff  in 

jumping  from  the  moving  train  was  not  necessarily  negligence  on  the 
ground  that  it  was  criminal,  under  section  2,  chapter  148,  Laws  of 
Sixteenth  General  Assembly,  which  makes  it  a  public  offense  for  a 
person  to  get  off  a  moving  car  without  the  consent  of  the  person  hav- 
ing the  same  in  charge,  since  the  evidence  showed  that  the  plaintiff 
was  ordered  by  the  brakeman  to  get  off,  and  there  was  such  a  conflict 
in  the  evidence,  as  to  the  authority  of  the  brakeman  in  such  cases,  as 
to  justify  the  submission  to  the  jury  of  the  question  whether  or  not  he 
was  in  charge  of  the  car  within  the  meaning  of  the  statute.     I  d. 

8.  Railroads-^omission  to  give  signal  at  crossing — liability.  While 
the  plaintiff  was  engaged  in  unloading  corn  from  his  wagon  into  a  crib 
upon  the  defendant's  depot  grounds  near  the  railroad  track,  and  near 
a  highway  crossing  over  the  defendant's  road,  the  horses  which  were 
attached  to  the  wagon  were  frightened  by  the  passing  of  an  engine 
upon  the  defendant's  road,  and  ran  away,  and  the  plaintiff  was 
thrown  from  his  wagon,  and  injured.  In  an  action  for  damages  on 
account  of  the  injuries  sustained  it  appeared,  that  the  engine  passed 
over  the  crossing,  near  which  the  plaintiff  was  unloading,  without  ring- 
ing a  bell  as  required  by  chapter  104  of  Acts  of  the  Twentieth  General 
Assembly.  Held,  that  the  failure  to  ring  the  bell  was  negligence,  and 
rendered  the  defendant  liable  for  the  damages  sustained.  Lonergan 
v.  Illinois  Cent.  B'y  Co.,  755. 

See  Master  and  Servant,  1,  2,  3,  5;  Officers,  12. 

Contributory  negligence. 

9.  Streets — defective  culvert — injury  to  horse — cause  not  foreseen  by 
rider — evidence.  Where  brickbats  deposited  in  a  street  were  shown 
to  be  in  plain  view  of  the  rider  of  the  horse  in  question,  yet  it 
appearing  that  in  the  ditch  made  by  the  water  there  was  an  accu- 
mulation of  brush  and  other  rubbish  which  caused  the  brickbat 
stepped  upon  by  the  horse  to  roll,  and  that  it  was  by  reason  of  such 
rolling  motion  of  the  brick  that  the  leg  of  the  horse  was  broken,  held, 

j  that  the  jury  were  warranted  in  finding  that  the  rider  of  the  horse  was 

free  from  negligence  contributing  to  the  injury.    Hazard  v.  City  of 
Council  Bluffs,  51. 
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NEGLIGENCE.    Contributory  negligencb.    Continued. 

10.  Railroads — injury  to  brakeman — violation  of  rules — instructions 
iojury.  In  an  action  against  the  defendant  for  killing  one  of  its 
brakemen  by  the  negligent  derailment  of  a  train,  held,  that  the  court 
properly  refused  to  instruct  the  jury  that,  even  if  the  decedent  did  not 
contribute  to  the  cause  of  the  derailment,  yet,  if  he  was  killed  by  vol- 
untarily remaining  in  the  cab  of  the  locomotive,  in  violation  of  the 
defendant' 8  rules  and  regulations,  and  thus  contributed  to  his  own 
death,  the  verdict  should  be  for  the  defendant,  since  such  instruction 
ignored  the  fact  that  such  rules  and  regulations  may  not  have  been  t 
known  to  the  decedent.  Conners  v.  Burlington,  C.  R.  <£.  N.  R'y  Co., 
147. 

11.  Duty  to  avoid  results  of  negligence — instructions  to  jury.  In 
such  action,  the  court  instructed  the  jury  that,  if  the  brakeman 
remained  in  the  engine  cab  in  violation  of  the  regulations  of  the 
defendant,  and  until  it  was  too  late  for  him,  by  applying  the  brakes, 
to  slacken  the  speed  of  the  train  sufficiently  to  avert  the  accident, 
and  the  engineer  knew  the  fact,  and  could,  by  the  exercise  of  ordi- 
nary care,  have  averted  the  accident,  but  failed  to  do  so,  the  negli- 
gence of  the  brakeman  would  not  defeat  a  recovery.  Held,  that  the 
instruction  was  properly  given,  since  the  evidence  showed  that  the 
engineer  knew  the  facts,  but  made  no  effort  to  reduce  the  speed  of 
the  train.    Id. 

Damages. 

12.  Value  of  time  per  day — evidence.  The  plaintiff  having  testified 
that  he  had  not  been  "laid  up"  a  day,  but  that  he  had  not  been  able 
to  work  as  he  had  done  before,  held,  that  it  was  not  improper  to 
allow  him  to  testify  as  to  the  value  of  his  time  per  day,  as  that  would 
enable  the  jury  to  measure  the  aggregate  of  his  damages.  Baxter  v. 
C.,  R.  I.  $P.  R'y  Co.,  488. 

See  Damages. 
NEGOTIABLE  PAPER.    See  Bills  and  Notes. 
NEW  TRIAL. 
Grounds. 

1.  Misconduct  of  counsel— prejudice .  The  misconduct  of  counsel 
in  speaking  with  one  of  the  jurors  during  an  adjournment,  and  in 
using  objectionable  language  in  addressing  the  jury,  is  not  ground 
for  new  trial,  where  it  appears  from  counter  affidavits,  and  the  rulings 
of  the  court  as  to  the  objectionable  language,  that  the  appellant  was 
not  prejudiced  by  the  misconduct  complained  of.  BurdicJc  v.  C,  M.  f 
St.  P.  R'y  Co.,  S84. 

2.  Misconduct  of  attorney  in  argument.  On  the  trial  of  a  civil  action 
for  assault  and  battery,  counsel  for  the  defendant  stated  to  the  jury 
that  the  defendant  had  already  been  tried  criminally  for  the  acts  com- 
plained of,  and  had  been  convicted  and  fined,  and  that  he  had  already 
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NEW  TRIAL.    Grounds.    Continued. 

been  sufficiently  punished.  Held,  that  the  remark  was  entirely  with- 
out warrant,  bat  that,  after  the  court  had  given  an  instruction  upon 
the  matter  in  the  language  asked  by  the  plaintiff,  he  had  no  further 
ground  of  complaint.    Shipley  v.  Edwards,  810. 

3.  Misconduct  of  jury — insufficient  showing.  An  affidavit  to  the 
effect  that  two  of  the  jurors  at  a  recess  of  the  court,  during  the  prog- 
ress of  the  trial,  discussed  the  merits  of  the  case  in  the  presence  of 
other  persons,  but  not  showing  what  was  said,  so  that  the  court  might 
judge  for  itself  whether  it  related  to  the  merits  of  the  case,  and 
whether  or  not  it  was  prejudicial,  held,  not  to  constitute  ground  for  a 
new  trial.     Walker  v.  Dailey,  875. 

4. .    the  fact  that  one  juror  in  a  joking  manner, 

offered  to  bet  another  that  the  defendants  were  beaten,  without  any 
intention  of  expressing  an  opinion  or  making  a  bet,  held,  not  to  be 
ground  for  a  new  trial .     Id. 

5.  Verdict  against  evidence.  Where  the  plaintiff  was  entitled  to 
recover,  if  anything,  a  much  larger  sum  than  three  dollars  and  a  half, 
a  verdict  for  that  sum  was  properly  set  aside  upon  hie  motion,  and  a 
new  trial  granted.     Schroder  v.  Hoover,  654. 

6.  Presence  of  officers  in  jury  room.    Where,  because  of  the  small 
"  size  bf  the  room  where  a  jury  were  deliberating  upon  their  verdict, 

and  of  the  impurity  of  the  air  therein,  the  jury  were  permitted  about 
midnight  to  remove  to  the  court  room,  where,  during  the  greater  part 
of  the  time  of  their  further  deliberations  there  were  with  them  a 
deputy  sheriff  and  bailiff,  but  it  appeared  that  during  most  of  the 
time  said  officers  were  in  one  corner  of  the  room,  and  a  part  of  the 
time  asleep,  and  that  neither  of  them  had  any  conversation  with  the 
jurors,  except  to  tell  them  to  remain  away  from  one  of  two  tables  that 
were  in  the  room,  held,  that  there  was  not  such  a  showing  of  prejudice 
as  to  entitle  the  defendant  to  a  new  trial.    State  v.  Thompson,  670. 

NOTICE. 

Constructive. 

1.  Acknowledgment  before  interested  party — validity.  The  acknowl- 
edgment of  a  chattel  mortgage  made  to  a  partnership,  taken  before 
a  notary  who  is  one  of  the  partners,  is  void ;  and  the  record  of  such 
mortgage  will  not  impart  constructive  notice  to  third  parties.  City 
Bank  of  Boone  v.  Badlke,  863. 

2.  Chattel  mortgage — right  to  rely  on  record.  Persons  who  are  about 
to  sell  goods  to  a  merchant  on  credit  are  not  required  to  look  beyond 
the  proper  records  for  the  purpose  of  discovering  mortgages  upon  his 
stock.     Goll  $  Frank  Co.  v.  Miller,  4ZB. 

See  Mortgages  of  Personal  Property,  3. 
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NOTICE.     Continued. 

Evidence. 

3.  Highways— alteration— parol  evidence  to  aid  record.  Where  the 
auditor's  court  found  and  entered  of  record,  in  regard  to  the  proceed- 
ings for  the  alteration  of  a  highway,  ''chat  all  the  requirement  of  the 
law  was  performed/'  and  "that  said  road  No.  27,  tie  changed  as 
prayed/'  held,  that  the  presumption  must  be  entertained  that  all  acta 
necessary  to  confer  jurisdiction  had  been  done,*  including  the  giving 
of  notice  as  required  by  statute ;  and  that,  where  the  record  fails  to 
show  that  the  notices  were  posted  for  a  sufficient  length  of  time,  that 
fact  may  be  shown  by  oral  testimony.    Larson  v.  Fitzgerald,  40S. 

NUISANCE.     See  Intoxicating  Liquors. 

OFFICERS. 

Eligibility. 

1.  Sheriff— aliens  not  eligible.  An  alien  can  not  hold  the  office  of 
sheriff.  If,  however,  an  alien  is  elected  to  that  office,  and  his  disa- 
bility is  removed  by  naturalization  prior  to  the  time  for  his  qualifica- 
tion, he  will,  upon  qualifying,  be  entitled  to  the  office.  (Robinson, 
C.  J.,  and  Granger,  J.,  dissenting  as  to  the  last  proposition.)  State  v. 
Van  Beek,  569. 

2.  Alienage— fraud  in  concealing— pleading .  In  an  action  by  the 
defeated  against,  the  successful  candidate  for  the  office  of  sheriff,  in 
which  it  was  alleged  that  the  latter  was  an  alien,  and  therefore 
ineligible  to  the  office,  and  that  he  had  fraudulently  concealed  that 
fact  from  the  electors,  the  defendant,  in  his  answer,  denied  fraud, 
and  alleged  that  he  had  been  advised  that  his  father  was  naturalized 
before  he  (the  defendant)  attained  his  majority;  that  he  (the  defend- 
ant) never  had  reason  to  doubt  his  citizenship  until  after  the  begin- 
ning of  this  action ;  and  that,  relying  upon  such  information,  he  had 
exercised  the  rights  of  a  citizen,  and  had  served  in  the  army  of  the 
United  States.  Held,  that  this  portion  of  the  answer  was  material  in 
denial  of  the  fraud  charged  by  the  plaintiff.    Id. 

Qualification  of. 

3.  Delay  in  qualifying— facts  excusing.  Although,  by  section  685  of 
the  Code,  sheriffs  are  required  to  qualify  by  the  first  Monday  in  Jan- 
uary following  their  election,  yet,  by  section  687,  they  are  allowed 
twenty  days  after  the  decision  in  case  of  a  contest.  Accordingly, 
where  the  plaintiff,  by  injunction,  in  a  suit  in  the  nature  of  a  contest, 
prevented  both  the  defendant  and  the  board  of  supervisors  from  act- 
ing in  the  matter  of  the  defendant's  qualification  as  sheriff  at  the* 
proper  time,  held,  that  the  defendant  was  entitled  to  at  least  a  rea- 
sonable time,  if  not  the  full  twenty  days,  after  the  decision  in  his 
favor,  in  which  to  qualify.    Id. 

Vol.  87—54 
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OFFICERS.    Continued. 
Title  to  office. 

4.  Jurisdiction  of  district  court  to  try  title  to  office.  Under  section 
3352  of  the  Code,  which  provides  that  "when  several  persons  claim 
to  be  entitled  to  the  same  office  *  *  *  a  petition  may  be  filed 
against  all  or  any  portion  thereof,  in  order  to  try  their  respective 
rights  thereto/'  held,  that  the  district  court  has  jurisdiction  to  try  the 
right  of  office  as  between  two  persons  claiming  to  have  been  elected 
thereto,  though  the  defendant  is  not  yet  in  the  possession  of  such 
office.    Id. 

Powers. 

5.  Governor— jurisdiction  of  courts  as  to  acts  of.  When  an  official 
act  or  declaration  of  the  governor  of  the  state,  affecting  the  rights  of 
citizens  as  between  themselves,  is  without  warrant  of  law,  it  is  as 
much  the  duty  of  a  district  judge  as  of  the  judges  of  the  supreme 
court  of  the  state  to  declare  it  so,  when  such  act  is  properly  involved 
in  the  adjudication  of  those  rights.    State  v.  Beebee,  636. 

6.  Bail— forfeiture— remission  by  governor — costs.  The  power  given 
to  the  governor  by  section  4712  of  the  Code  to  remit  forfeitures  does 
not  extend  to  the  costs  made  in  procuring  judgment  upon  a  forfeiture, 
and,  although  such  costs  are  included  in  the  certificate  of  remission, 
it  is  to  that  extent  void,  and  constitutes  no  impediment  to  the  recov- 
ery of  such  costs.     Id. 

7.  Board  of  medical  examiners — certificates  to  practice.  Under  the 
provisions  of  section  1  of  chapter  104  of  Acts  of  the  Twenty-first 
General  Assembly  the  board  of  medical  examiners  of  this  state  have 
power,  upon  proper  investigation,  to  determine  the  identity  of  appli- 
cants for  certificates  to  practice  medicine,  the  genuineness  of  their 
diplomas;  and  whether  such  diplomas  were  issued  by  a  medical 
school  legally  organized  and  in  good  standing.  Iowa  Eclectic  Medical 
College  Ass*n  v.  Schroder,  659. 

8. .    Where  a  medical  school  has  been  determined 

by  the  board  of  medical  examiners  to  be  a  school  in  good  standing, 
within  the  meaning  of  the  statute  above  cited,  said  board  can  not 
thereafter,  upon  charges  being  preferred  against  said  school,  without 
investigation,  declare  said  school  not  to  be  in  good  standing,  and 
refuse  certificates  to  those  holding  its  diplomas.    Id. 

9. standing  of  medical  school.    The  requirements 

necessary  to  constitute  a  medical  school  as  one  in  good  standing  may 
be  fixed  by  the  board  of  medical  examiners,  and  when  such  a  school 
has  been  determined  by  said  board,  upon  full  investigation,  not  to  be 
in  good  standing  because  of  its  failure  to  meet  said  requirements,  its 
decision  is  final.     Id. 
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OFFICERS.    Powers.     Continued. 

10.    constitutional  law.    The  above  statutes  are 

not  unconstitutional  as  not  being  uniform  in  their  operation,  nor  as 
granting  to  a  class  of  citizens  privileges  not  equally  enjoyed  by  all, 
nor  as  the  creation  of  a  corporation  by  special  laws.    Id. 

Compensation  of. 

1 1 .  Commissioners  of  insanity.  When  the  commissioners  of  insanity 
are  in  session  on  any  day,  they  are  each  entitled,  under  section  3825 
of  the  Code,  to  three  dollars  as  compensation  for  that  day,  regardless 
of  the  number  of  hours  they  may  be  in  session.  White  v.  Dallas 
County,  563. 

Negligence. 

12.  County  recorder — indexing  mortgage — damages.  Section  1925 
of  the  Code  makes  it  the  duty  of  the  recorder,  when  an  instrument  is 
filed  with  him  for  record,  to  index  the  same  "forthwith,"  that  is,  as 
soon  as  it  can  be  done  with  reasonable  exertions.  The  work  of 
indexing  must  be  done  in  preference  to  the  recording  of  papers 
already  indexed  and  to  the  ordinary  business  of  the  office.  And, 
where,  in  an  action  against  a  county  recorder  for  negligence  in 
failing  to  index  a  chattel  mortgage  within  due  time  after  filing,  the 
plaintiff  showed  that  sixteen  hours  elapsed  between  the  filing  and 
indexing  of  said  mortgage,  and  that  it  sustained  damage  in  conse- 
quence of  that  delay,  held,  that  the  plaintiff  had  established  a  prima 
facie  right  to  recover  the  burden  of  disproving  which  was  on  the 
defendant,  and  it  appearing  from  the  defendant's  own  evidence  that 
he  could  have  indexed  the  mortgage  in  question  in  time  to  have 
avoided  the  damage  to  the  plaintiff  without  working  more  than  the 
usual  number  of  hours,  his  negligence  was  established.  First  Nat. 
Bank  v.  Clements,  542. 

ORIGINAL  NOTICE. 

Service. 

1.  Substituted  service— presumption  of  residence.  Where  the  head 
of  a  family  left  home  for  a  day,  with  the  expressed  intention  of 
returning,  but  failed  to  return,  and  it  was  never  afterwards  known 
where  he  was,  held,  that  he  did  not  thereby  become  a  nonresident  of 
the  place  of  his  late  home,  and  an  original  notice  served  upon  him 
there  within  nine  days  after  his  departure,  by  leaving  a  copy  with 
his  wife,  was  sufficient  to  give  the  court  jurisdiction  to  render  a 
personal  judgment  against  him;  the  rule  being  that,  where  a  resi- 
dence is  once  acquired,  it  continues  until  there  is  an  actual  change 
of  habitation  with  an  intention  to  make  a  new  residence.  Botna 
Valley  State  Bank  v.  Silver  City  Bank,  479. 

2.    residence  of  defendant— estoppel.    Where  land  was  sold 

to  satisfy  a  judgment,  whose  validity  depended  upon  the  residence  of 
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ORIGINAL  NOTICE.    Service.    Continued. 

the  defendant  at  the  time  the  original  notice  was  served,  the  fact 
that  before  the  land  was  sold  a  homestead  was  set  off  to  the  defend- 
ant's wife,  did  not  estop  the  judgment  plaintiff  from  claiming  that 
the  defendant  was  a  resident  of  the  county  at  the  time  of  the  service 
of  the  notice.    Id. 

3.  By  publication — due  process  of  law.  Notice  by  publication  in  an 
action  to  quiet  title  against  a  nonresident  constitutes  due  process  of 
law.    Knudson  v.  Litchfield,  XII. 

See  Jurisdiction;  2,  6. 

PARTNERSHIP. 

Rights  op  creditors. 

1.  Firm  and  individual  creditors — mortgages  on  firm  property  for 
debt  of  individual  partner.  The  defendant  firm,  when  it  was 
insolvent,  executed  to  the  plaintiff  a  mortgage  upon  its  stock  of 
goods  to  secure  the  payment  of  debts  contracted  by  the 
several  partners  prior  to  the  organization  of  the  firm.  The  plain- 
tiff  had  no  knowledge  of  the  insolvency  of  the  firm,  and  his  mortgage- 
was  taken  in  good  faith  for  the  security  of  a  valid  indebtedness. 
Held,  that  the  plaintiff's  mortgage  was  superior  to  the  liens  of  subse- 
quent attachments  by  existing  creditors  of  the  firm,  at  the  time  the 
mortgage  was  executed.    Smith  v.  Smith  Bros.,  93. 

2.    insolvency — attachments— priority   of  liens.     A 

mortgage  made  by  an  insolvent  firm  upon  its  stock  of  goods  to  secure 
a  pre-existing  indebtedness,  part  of  which  is  owing  by  one  of  the 
partners,  and  the  other  part  by  the  firm,  is,  when  made  and  accepted 
in  good  faith,  superior  to  the  subsequent  attachments  of  easting 
creditors  of  the  firm.     Id. 

Actions  between  partners.     See  Attachment,  1. 

Conversion  op  pirm  property  by  partner.    See  Assignment,  3. 
PENSION  MONEY.    See  Execution,  3. 
PHYSICIANS.    See  Officers,  7,  8,  9,  10. 
PLEADING. 

Construction. 

1.  Consideration  of  assignment—proof.  An  allegation  fn  an 
answer  that  the  plaintiff  had  in  writing  assigned  the  claim  sued  on  to 
another,  in  effect  alleges  that  the  assignment  was  made  for  a  con- 
sideration, since  a  written  assignment  imports  a  consideration;  and 
where  the  plaintiff,  in  a  reply,  denied  that  the  assignment  was  made 
for  a  consideration,  held,  that  the  issue  as  to  consideration  was  prop- 
erly submitted  to  the  jury;  bat  that  the  pleadings  did  not  justify  the 
submission  to  the  jury  of  the  question  whether  or  not  the  assignment 
was  made  as  a  gift.     Gary  v.  Northwestern  Mutual  Aid  Association,  £5. 
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PLEADING.     Continued. 
Answer. 

2.  Answer  to  amended  petition — motion  to  strife.  So  much  of  the 
answer  to  an  amended  petition  as  sets  up  matters  which  are  pat  in 
issue  by  the  answer  to  the  original  petition,  or  states  a  mere  con- 
clusion of  law,  may  properly  be  stricken  out  on  motion.  Work  Bros.  $ 
Co.  v.  McCoy,  217. 

3.  Denial  of  fraud— title  to  office — alienage.  In  an  action  by  the  de- 
feated against  the  successful  candidate  for  the  office  of  sheriff,  in 
-which  it  was  alleged  that  the  latter  was  an  alien,  and  therefore  inel- 
igible to  the  office,  and  that  he  had  fraudulently  concealed  that  fact 
from  the  electors,  the  defendant,  in  his  answer,  denied  fraud,  and 
alleged  that  he  had  been  advised  that  his  father  was  naturalized 
before  he  (the  defendant)  attained  his  majority;  that  he  (the  defend- 
<lant)  never  had  reason  to  doubt  his  citizenship  until  after  the  be- 
ginning of  this  action;  and  that,'  relying  upon  such  information, 
he  had  exercised  the  rights  of  a  citizen,  and  had  served  in  the  army 
of  the  United  States.  Held,  that  this  portion  of  the  answer  was 
material  in  denial  of  the  fraud  charged  by  the  plaintiff.  State  v 
Van  Beek,  569. 

Amendments. 

4.  "Reference  to  pleadings  stricken  from  files.  A  pleading  stricken 
out  does  not  cease  to  be  a  part  of  the  record,  and  the  party  who  filed 
it  may  add  to  it  an  amendment,  and,  when  that  is  done  by  proper 
reference,  the  pleading  stricken  out  and  the  amendment  together 
constitute  a  new  pleading.    Mahaska  County  State  Bank  v.  Christ,  415. 

Hemef. 

5.  Action  on  express  contract — recovery  on  quantum  meruit.  Where 
improvements  made  on  lands  of  the  defendant  were  not  as  contracted 
for,  nor  of  such  a  permanent  nature  that  they  could  not  be  removed, 
held,  that  the  defendant  was  not  bound  to  keep  them  for  what  they 
were  actually  worth ;  and  that  in  any  event  the  plaintiff  could  not  re- 
cover anything  therefor,  since  his  action  was  brought  upon  an  express 
-contract,  and  not  upon  a  quantum  meruit.     Wernli  v.  Collins,  548. 

6.  Attachment — intervention — transfer  to  equity.  Where  in  an  at- 
tachment proceeding  the  plaintiff  had  judgment  against  the  defend* 
ants,  but  an  interven or  claimed  the  property,  and  the  plaintiff,  answer 
ing  the  petition  of  intervention,  alleged  that  the  transfer  of  the  prop 
erty  to  the  intervenor  was  made  for  the  purpose  of  defrauding  the  de- 
fendants' creditors,  and  prayed  "judgment  against  the  intervenor  sub- 
jecting said  property  to  the  payment  of  their  judgment,  held,  that  th* 

action  being  in  its  nature  one  at  law,  it  was  not  changed  to  an 
equitable  one  by  such  prayer,  since  no  prayer  was  necessary,  and  the 
same  judgment  must  have  been  rendered  had  the  prayer  beet 
•omitted.    Markley  %.  Keeney,  898. 


Digitized  by 


Google 


854  Index. 

PLEADING.     Continued. 
Waiver  of  defects. 

7.  Omission  of  material  allegation  in  petition— failure  to  demur—in- 
struction to  jury.  The  plaintiff,  in  an  action  against  a  railroad  company 
for  the  killing  of  a  colt,  failed  to  allege  in  his  petition  that  the  colt 
was  running  at  large  at  the  time  it  was  killed,  but  the  petition  was 
not  assailed  by  the  defendant  by  demurrer  or  motion  uuurrest  of  judg- 
ment. Held,  that  the  defect  of  the  petition  was  waived,  and  that,  as 
the  question  of  the  colt  running  at  large  was  not  in  issue,  the  court 
was  not  required  to  instruct  the  jury  in  regard  to  it.  Daugherty  e. 
Chicago,  M.  f  St.  P.  R'y  Co.,  276. 

8.  Trial  as  though  denied— failure  to  deny  counterclaim.  Although 
matter  in  the  nature  of  a  counterclaim,  unless  denied,  must  be  treat- 
ed as  confessed,  yet  if  all  through  the  trial  it  is  treated  as  denied,  the 
defendant  introducing  evidence  to  support  it,  and  the  plaintiff  to 
rebut  it,  the  defect  in  the  pleading  will  be  deemed  waived,  and  the 
defendant  can  not,  upon  appeal,  insist  that  his  counterclaim  was  con- 
fessed.   Burnett  v.  Loughridge,  324. 

9.  Treating  counterclaim  as  denied  without  answer.  Where  after  an 
amendment  to  his  petition  the  plaintiff  proceeded  to  trial  of  the  ques- 
tions thereby  presented  without  answer,  and  both  parties  treated  the 
averments  of  the  amendment  as  denied,  and  the  absence  of  any 
answer  to  the  amendment  was  not  called  to  the  attention  of  the  court, 
held,  that  the  right  to  have  allegations  of  said  amendment  con- 
sidered as  admitted  under  the  provisions  of  section  2712  of  the  Code 
was  waived.    Long  v.  Valleau,  676. 

PRACTICE  AND  PROCEDURE. 
Dismissal. 

1.  Effect — issue  on  counterclaim.  Where  in  an  action  for  damages 
for  the  breach  of  the  covenants  in  a  deed  the  defendant  set  up  a 
counterclaim  for  damages  for  an  alleged  breach  of  the  covenants  in  a 
deed  from  the  plaintiff  to  him,  and  after  the  introduction  of  the  evi- 
dence the  plaintiff  dismissed  his  cause  of  action,  held,  that  the  plain- 
tiff was  not  thereby  precluded  from  asking  the  reformation  of  a  written 
contract,  in  pursuance  of  which  both  of  said  deeds  were  executed,  so 
far  as  the  same  related  to  the  defendant's  cause  of  action.  Moyt  #. 
McLagan,  746. 

Betting  aside  default. 

2.  Garnishment—  default  of  garnishee.  While  for  a  mere  failure  to 
appear,  a  garnishee  is  not  liable  to  pay  the  amount  of  the  plaintiff's 
judgment,  unless  he  has  had  an  opportunity  to  show  cause  against  the 
issuing  of  an  execution  against  him  as  provided  in  section  2985  of  the 
Code,  yet  where  he  has  once  appeared  for  the  purpose  of  having  a  de- 
fault set  aside,  and  he  makes  a  second  default,  he  is  not  entitled  to 
the  benefits  of  said  section,  and  it  is  no  abuse  of  discretion  for  the 
court  to  refuse  to  set  aside  the  second  default.  McDonald  f  Co.  *» 
lUney,  52$. 
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PRACTICE  AND  PROCEDURE.    Continued. 
Tbial  in  civil  oases. 

3.  Trial  without  answer — waiver.  Where  after  an  amendment  to 
his  petition  the  plaintiff  proceeded  to  trial  of  the  questions  thereby 
presented  without  answer,  and  both  parties  treated  the  averments  of 
the  amendment  as  denied,  and  the  absence  of  any  answer  to  the 
amendment  was  not  called  to  the  attention  of  the  court,  held,  that  the 
right  to  have  the  allegations  of  said  amendment  considered  as  admit- 
ted under  the  provisions  of  section.  2712  of  the  Code  was  waived. 
Long  v.  Valleau,  675. 

Admission  of  evidence. 

4.  Error  without  prejudice.  Error  in  the  admission  of  evidence  of 
certain  facts  is  without  prejudice  where  the  same  facts  are  abund- 
antly established,  without  conflict,  by  other  competent  evidence. 
Ellsworth  v.  Campbell  Bros.  $  Co.,  682. 

Exceptions. 

5.  Evidence  taken  subject  to  objection.  Where,  upon  trial  to  the  court, 
certain  evidence  is  admitted  subject  to  an  objection,  and  the  objector 
does  not  except,  and  no  other  action  is  had  upon  the  point,  the 
objection  is  waived,  and  can  not  be  renewed  in  the  supreme  court. 
Souster  v.  Black,  519. 

Withdrawing  issue  from  jury.    Bee  Instructions  to  Jury,  5. 

Questions  for  court. 

6.  Sufficiency  of  description  in  chattel  mortgage.  The  question  of  the 
sufficiency  of  the  description  in  a  mortgage,  to  render  it  competent 
evidence,  is  one  for  the  court.    Andregg  v.  BurnskiU,  S51. 

7.  Agency — value  of  services  rendered — evidence — custom.  In  an 
action  to  recover  for  services  in  the  purchase  of  hogs,  the  plaintiff 
alleged  "that  the  reasonable  value  of  such  services,  and  the  usual, 
uniform  and  customary  price  for  purchasing  said  hogs  was  ten  cents 
per  hundred  pounds."  Four  witnesses  testified  to  the  reasonable 
value  of  the  services,  and  that  there  was  a  custom  as  to  the  prices 
paid  for  such  service.  Held,  that  this  was  sufficient  evidence  to  war- 
rant the  submission  of  the  issue  to  the  jury.  Hudson  v.  Applegate  $ 
Co.,  605. 

Refusing  to  instruct  jury. 

8.  Instructions  to  jury — when  properly  refused.  Instructions  asked 
may  properly  be  refused  when  the  substance  of  them,  so  far  as  correct, 
is  embodied  in  the  charge  given  by  the  court.     Walker  v.  Dailey,  376. 

Special  verdict. 

9.  Interrogatories — must  call  for  ultimate  facts.  The  court  is  not 
required  to  submit  to  the  jury  special  interrogatories  which  do  not  call 
for  a  finding  of  ultimate  facts.    State  ex  rel.  v.  Granger,  565. 
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PRACTICE  AND  PROCEDURE.     Continued. 

' '  Relief. 

10.  Must  be  within  issues  made  by  pleadings.  In  an  action  by  a  phy- 
sician to  recover  of  a  patient  his  fees  for  consultation  with  her  regular 
physician,  the  court  instructed  the  jury  that  the  defendant  was  liable 
if  her  regular  physician  called  the  plaintiff  in  consultation,  just  as  she 
would  be  if  she  had  called  him  herself.  Held,  that  the  only  allegation 
in  the  petition  as  to  the  calling  of  the  plaintiff  being  that  the  services 
were  rendered  at  the  defendant's  request,  and  there  being  no  evidence 
that  he  rendered  any  services,  or  at  anybody's  request,  except  as  it 
might  be  inferred  from  his  visiting  the  defendant  in  company  with 
her  regular  physician,  the  instruction  was  erroneous.  Schroder  w. 
Hoover,  654. 

Reopening  cause. 

11.  Newly  discovered  evidence.  Where  a  motion  for  leave  to  amend 
and  to  introduce  newly  discovered  evidence  in  support  of  such  amend- 
ment was  filed  after  the  final  submission  of  a  cause,  and  after  the 
court  had  indicated  his  decision,  and  it  appeared  that  the  evidence 
which  it  was  proposed  to  introduce  was  that  of  a  witness  who 
had  testified  upon  the  trial,  and  was  of  such  a  nature  that  the  plead- 
ings and  evidence  on  which  the  cause  was  tried  should  have  suggested 
inquiry  for  it,  held,  that  the  overruling  of  said  motion  was  no  abuse 
of  the  discretion  of  the  district  court.    LeMoyne  v.  Braden,  738. 

Judge' 8  certificate  to  evidence. 

12.  Evidence  made  of  record  by  d  *cree.  A  judge  before  whom  a  cause 
has  been  tried  can  not,  after  his  term  of  office  has  expired,  certify  the 
evidence  for  the  purposes  of  an  appeal.  But  where  the  decree,  duly 
signed  by  the  judge,  recited  that  the  evidence  was  all  reduced  to 
writing  by  the  shorthand  reporter  of  the  court  taking  same  in  short- 
hand, and  that  the  same  was  ordered  filed,  and  made  a  part  of  the 
record,  and  the  shorthand  notes  were  duly  certified  by  the  reporter 
and  filed  as  ordered,  held,  that  the  legal  effect  was  the  same  as  if  the 
certificate  of  the  judge  had  been  duly  attached  to  the  notes,  and  that 
a  duly  certified  translation  of  these  notes  by  the  reporter  was  not 
required  to  be  certified  by  the  judge,  and  the  fact  that  the  judge's 
certificate  thereto  was  made  after  the  expiration  of  his  term  of  office, 
became  immaterial.     Burnett  v.  Loughridge,  $24. 

Shorthand  reporter's  notes.    See  Appeal,  4. 

Delay  in  entry  of  decree. 

13.  Jurisdiction  after  term — injunction — stipulation — validity— <xm- 
tempt.  In  an  action  to  enjoin  one  from  selling  intoxicating 
liquors  contrary  to  law,  and  for  an  abatement  of  the  nuisance, 
the  prayer  of  the  petition  was  for  a  temporary  injunction,  and 
that    it    be     made    perpetual    on    final    hearing.     The    defend- 
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PRACTICE  AND   PROCEDURE.    Delay  in  entry  of  decree.     Con* 
tinned. 

ant  having  pleaded  guilty  to  the  charge,  and  stipulated  for 
judgment  and  the  issuance  of  a  temporary  injunction,  as  prayed  in 
the  petition,  the  court  made  the  entry  on  the  records  of  the  court, 
"Judgment  as  per  stipulation,"  but  there  was  no  decree  until  a  year 
and  seven  months  thereafter,  when  a  decree  for  a  permanent  injunc- 
tion was  signed.  In  proceedings  against  said  defendant  for  contempt 
for  the  violation  of  said  injunction,  held,  that  under  the  stipulation 
and  plea  of  the  defendant  the  court  would  have  been  warranted  in 
entering  a  decree  for  a  permanent  injunction  when  said  stipulation 
was  filed,  and,  the  case  continuing  to  stand  on  the  calendar  undis- 
posed of,  the  court  did  not  lose  jurisdiction  to  enter  said  decree  by 
reason  of  the  delay.  The  plaintiff  herein  having  been  arraigned  for 
a  violation  of  said  decree  after  it  was  signed,  and  writ  issued,  the 
fact  that  the  decree  was  dated  back  to  the  day  the  plea  was  entered 
was  immaterial.     Cunningham  v.  Gay  nor,  449. 

Statement  op  account  by  court. 

14.  When  will  he  made.  In  an  action  in  equity  involving  mutual 
accounts,  it  is  proper  for  the  trial  judge  to  make  a  statement  of  the 
accounts,  but  a  party  can  not  demand  it  as  a  matter  of  right;  and 
although  the  supreme  court  will  sometimes  remand  a  cause,  under 
such  circumstances,  for  a  restatement  of  accounts,  this  will  not  be 
done  where  a  satisfactory  conclusion  can  be  reached  without  such 
restatement.    Burnett  v.  Loughridge,  384. 

Alteration  of  record. 

15.  Short-hand  reporter's  transcript  of  evidence.  An  attorney  has  no 
right,  without  leave  of  court,  to  alter  the  shorthand  reporter's  tran- 
script of  the  evidence  in  a  cause,  even  for  the  purpose  of  correcting 
errors  and  making  such  transcript  correspond  with  the  facts  proved  as 
shown  by  the  record.    Long  v.  Valleau,  675. 

PRACTICE  IN  SUPREME  COURT.     See  AppeaL 

PRINCIPAL  AND  AGENT.     See  Agency. 

PROMISSORY  NOTES.    See  Bills  and  Notes. 

RAILROADS. 

Right  of  way. 

1.  Deed — construction.  By  a  written  agreement  signed  by  the 
parties  hereto,  the  plaintiff,  in  consideration  of  the  Tight  of  way 
"granted"  to  it  for  a  railroad  to  connect  its  fair  grounds  with  the 
main  line  of  an  established  railroad,  agreed  to  pay  to  the  defendant 
two  hundred  dollars  per  year  for  the  term  of  five  years.  Held,  that  it 
was  a  conveyance  of  a  perpetual  right  of  way,  and  not  a  mere  lease 
for  the  term  of  five  years.  Des  Moines  County  Agricultural  Society  v. 
Tubhessing,  138. 
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RAILROADS.     Continued. 
Operation  op. 

2.  Duty  to  maintain  stations— order  of  commissioners— Irrelevant 
inquiry.  The  distance  between  the  points  at  which  the  defendant's 
road  crossed  two  other  railroads  was  about  fourteen  miles,  and  about 
midway  between  these  points  the  defendant  had  for  some  year* 
maintained  a  station  called  L.  Afterwards  it  abandoned  this  station 
and  established  two  others  in  lieu  thereof,  in  such  way  as  to  divide 
the  fourteen  miles  into  three  nearly  equal  parts.  The  evidence 
showed  that  the  two  stations  would  tend  to  increase  the  traffic  of  the 
defendant,  and  that  they  would  accommodate  the  patrons  of  the  road 
between  the  points  of  intersection  better  than  the  one  station  at  L. 
Meld,  that  an  order  of  the  railroad  commissioners,  made  upon  com- 
plaint of  residents  at  L.,  requiring  the  defendant  to  maintain  its 
station  at  L.,  was  unreasonable  and  without  warrant,  and  that  the 
complaint  that  the  newly  established  stations  were  not  well  maintained 
was  irrelevant  to  the  inquiry  as  to  where  the  defendant's  stations 
should  be  located.    State  v.  Des  Moines  f  K.  C.  Ry  Co.,  644. 

3.  Custom — competency  of  employee  as  witness.  An  employee  of  a 
railroad  company,  whose  location  and  duties  for  a  period  of  two  years 
enabled  him  to  know  the  facts,  held,  to  be  a  competent  witness  to- 
the  fact  that  "it  was  always  the  custom  of  the  clinker  men  to  help- 
the  hostlers'1  in  moving  locomotive  tanks.  Butler  v.  Chicago,  B.  <£ 
Q.  B'y  Co.,  206. 

Crossings. 

4.  Duty  of  receivers — rights  of  creditors — comity.  The  duty  imposed, 
by  statute  upon  railroad  companies,  where  a  street  has  been  raised  or 
lowered  for  the  purpose  of  having  the  railway  pass  under  or  over  it, 
to  put  it  in  as  good  condition  as  it  was  before,  is  one  which  follows 
the  property,  in  case  of  insolvency,  into  the  hands  of  a  receiver,  and 
the  creditors  of  the  company  have  no  such  rights  in  the  premises  as  to 
make  them  necessary  parties  to  a  proceeding  to  compel  the  receiver 
to  perform  such  duty  by  the  expenditure  of  money  in  his  hands.  And 
when  such  proceeding  is  instituted  in  a  court  in  this  state  which, 
appointed  and  controls  the  receiver  for  the  property  in  this  state, 
comity  does  not  require  it  to  await  the  orders  and  decrees  of  the  court 
of  another  state  in  the  appointment  and  control  of  the  same  person  as 
receiver  for  the  property  of  the  company  in  such  other  state.  City 
of  Ft.  Dodge  v.  Minn,  f  St.  L.  Ry  Co.,  S89. 

5.  Overhead  crossing— necessity — evidence.  Where  an  excavation 
sixteen  feet  deep  and  nearly  seventy  feet  wide  had  been  made  by  s> 
railroad  company  in  a  city  street,  thereby  preventing  all  travel  on 
said  street  east  and  west  of  the  excavation,  and  it  appeared  that  the 
travel  on  different  portions  of  said  street  was  large,  and  that  if  a 
suitable  crossing  were  made  it  would  be  of  great  advantage  to  the 
people  residing  on  said  street,  and  to  the  general  public,  and  would 
enable  persons  having  occasion  to  go  to  that  part  of  the  city  to  avoid. 
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much  danger  and  delay  incident  to  the  use  of  a  crossing  on  a  neigh- 
boring street,  held,  that  the  erection  of  an  overhead  crossing  at  such 
point  was  a  public  necessity.    Id. 

6. receiver— Jurisdiction.    Proceedings  for  an  order 

of  mandamus  requiring  the  receiver  of  said  railroad  to  construct  a 
crossing  over  said  street  having  been  instituted  in  the  court  which 
appointed  the  receiver  for  the  property  of  the  company  in  this  state, 
held,  that,  the  pleadings  being  sufficient  to  invoke  the  jurisdiction  of 
the  courjt,  and  it  appearing  that  an  overhead  crossing  was  necessary 
to  put  said  street  in  as  good  condition  as  it  was  before  the  excavation 
was  made,  the  court  properly  required  the  erection  of  an  overhead 
crossing  by  the  receiver  according  to  a  plan  and  specifications  incor- 
porated in  the  judgment,  and  the  grading  of  approaches,  although  the 
plaintiff's  petition  did  not  describe  the  kind  of  crossing  desired;  it 
being  the  duty  of  the  court  in  ordering  such  improvement  by  the 
receiver  to  ascertain  and  limit  its  probable  cost.     Id. 

Ejection  of  passenger. 

7.  Use  of  force — evidence.  The  plaintiff  was  riding  Upon  the 
defendant's  oar,  having  a  pass  which  entitled  her  to  ride  without 
paying  her  fare.  In  an  action  for  damages  because  of  forcible 
ejectment,  the  testimony  of  the  plaintiff  was  to  the  effect  that  the 
conductor,  having  demanded  her  fare,  which  was  refused,  said  he 
would  have  to  stop  the  train,  and  let  her  get  off,  that  he  did  stop  the 
train  but  she  made  no  move  to  get  off,  and  thereupon  the  conductor  took 
hold  of  her  arm  and  said,  "Come,  come;  don't  be  obstinate  and 
delay  the  train;"  and  that  he  took  hold  of  her  arms  and  lifted  her 
down.  The  conductor  testified  that  he  merely  requested  her  politely 
to  get  off,  which  she  did,  and  that  he  assisted  her  in  so  doing.  Held, 
that  the  evidence  was  sufficient  to  warrant  a  verdict  that  the 
conductor  used  force  in  removing  the  plaintiff  from  the  train.  Curtis 
v.  Sioux  City  f  Highland  Park  Ry  Co.,  622. 

8.  Damages  for  mental  suffering.  Where,  in  such  case,  the  evidence 
showed  that  the  plaintiff  was  a  young  girl,  and  that  she  was  ejected 
from  the  car  in  the  presence  of  her  schoolmates  and  other  acquaint- 
ances, though  there  was  no  malice  or  unnecessary  rudeness  on  the 
part  of  the  conductor;  held,  that  although  no  wrong  was  intended, 
there  was  both  indignity  and  insult  in  the  sense  that  a  wrong  was 
prepetrated  in  a  humiliating  and  offensive  manner,  and  that  the 
mental  pain  necessarily  resulting  therefrom  was  a  proper  element  of 
compensatory  damages.    Id. 

Kailboad  commissioners.    See  paragraph  2. 

IHJUBY  TO  STOCK. 

9.  Verdict — circumstantial  evidence.  In  an  action  to  recover 
double  the  value  of  a  colt  alleged  to  have  been  killed  on  the  defend- 
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ant's  right  of  way  by  a  passing  train,  it  was  the  contention  of  the 
defendant  that  the  colt  escaped  through  a  gap  between  the  right  of 
way  fence  and  that  of  the  highway  onto  the  highway  crossing,  where 
the  defendant  had  no  right  to  fence,  and  was  killed.  It  appearing, 
however,  from  the  evidence,  that  it  was  both  natural  and  possible  for 
the  colt  to  have  found  its  way  to  a  pond  in  a  neighboring  field,  where 
it  was  doubtless  accustomed  to  drink,  and  that  at  such  point  it  might 
have  been  induced,  by  the  better  grass  then  growing  on  the  right  of 
way  to  pass  through  a  defective  place  in  the  right  of  way  fence,  and 
that  the  excrement  found  upon  the  track  indicated  taat  the  colt 
could  not  have  been  killed  at  the  crossing,  held,  that  a  verdict  for  the 
plaintiff  was  supported  by  the  evidence.  Daugherly  v.  Chicago,  M.  $ 
St.  P.  Ry  Co.,  $76. 

10.  Place  of  foiling — evidence — verdict.  Where,  in  an  action  for 
the  recovery  of  double  damages  for  killing  a  colt  on  a  railway  track," 
the  defendant's  engineer  and  fireman,  the  only  persons  who  saw  the 
accident,  testified  that  the  colt,  when  struck  by  their  engine,  was 
upon  a  highway  crossing,  and  they  were  contradicted  only  by  circum- 
stances testified  to  by  other  witnesses,  held,  that  the  jury  had  the 
right  to  weigh  the  circumstantial  evidence  against  that  of  the  engi- 
neer and  fireman,  and  that  a  verdict  not  in  accord  with  their  testi- 
mony would  not  be  disturbed  on  appeal.  Karr  v.  Chicago,  R.  I.  $  P. 
Ry  Co.,  298. 

11.    evidence.    Although    the    defendant    in    such    action 

could  not  be  bound  by  an  admission  of  its  section  foreman,  held,  that 
there  was  no  prejudice  in  permitting  the  plaintiff,  as  a  witness,  to 
state  that  the  section  foreman  pointed  out  the  place  where  the  colt 
was  struck,  since  the  witness  was  not  permitted  to  state  what  the 
foreman  said.     Id. 

12.  Negligent  disposal  of— personal  injury— damages.  The  plaintiff 
in  his  petition  alleged  that  the  defendant  had  "killed  and  crippled" 
a  steer,  which  it  hauled  from  its  .track,  and  left  on  the  highway,  and 
that  the  plaintiff's  horses  became  frightened  thereat,  whereby  he  was 
thrown  from  his  buggy  and  injured.  Held,  that  the  gravamen  of  the 
action  was  not  the  killing  and  crippling  of  the  steer,  but  the  placing  it 
on  the  highway,  and  that  an  instruction  that  the  plaintiff,  in  order  to  re- 
cover, was  required  to  prove  that  he  had  been  "injured  substantially  as 
claimed  by  him,"  did  not  mean  that  he  must  prove  that  the  defendant 
had  killed  and  crippled  the  steer.  Baxter  v.  C,  R.  I.  f  P.  Ry  Co.,  488. 

13.  Evidence — submission  of  question  to  jury.  Where,  in  such  case, 
one  witness  testified  that  he  heard  the  train  pass  through  his  field,  heard 
the  locomotive  whistle  when  at  the  wagon  road,  and  saw  the  cattle 
running  away,  and  that  upon  going  down  to  see  if  anything  had  got 
caught,  he  found  the  steer  in  question  lying  in  the  cattle  guard,  but 
that  he  was  not  dead;  held,  that  this  was  sufficient  evidence  to  wax- 


Digitized  by 


Google 


Index,  861 

BAILKOADS.    Injury  to  stock.    Continued. 

rant  the  court  in  submitting  to  the  jury  the  question  whether  or  not 
the  defendant  had  killed  or  crippled  the  steer.    Id. 

14. '■ instructions  to  jury.  An  instruction  in  such  case 

submitted  to  the  jury  the  question,  whether  or  not  the  defendant's  em- 
ployees had  placed  the  steer  at  or  near  the  highway.  Held,  that  such 
instruction  was  warranted  by  evidence  that  the  steer  was  so  crippled 
in  the  cattle  guard  that  it  was  necessary  to  kill  it,  and  that,  after 
it  had  been  removed  therefrom  under  the  direction  of  the  section  boss, 
he  said  to  a  son  of  the  owner  of  the  steer,  "There  is  your  steer;  you 
can  do  what  you  please  with  him/'  and  that  it  was  thereupon  drawn 
from  the  cattle  guard  and  left  on  the  highway.    Id. 

See  Pleading,  7. 

Negligence. 

15.  Omission  of  railway  engine  to  give  signal  at  crossing — liability. 
While  the  plaintiff  was  engaged  in  unloading  corn  from  his  wagon  into 
a  crib  upon  the  defendant's  depot  grounds  near  the  railroad  track, 
and  near  a  highway  crossing  over  the  defendant's  road,  the  horses 
which  were  attached  to  the  wagon  were  frightened  by  the  passing  of 
of  an  engine  upon  the  defendant's  road,  and  ran  away,  and  the  plain- 
tiff was  thrown  from  his  wagon,  and  injured.  In  an  action  for  dama- 
ges on  account  of  the  injuries  sustained  it  appeared,  that  the  engine 
passed  over  the  crossing  near  which  the  plaintiff  was  unloading  with- 
out ringing  a  bell  as  required  by  chapter  104  of  Acts  of  the  Twentieth 
General  Assembly.  Held,  that  the  failure  to  ring  the  bell  was  negli- 
gence, and  rendered  the  defendant  liable  for  the  damages  sustained. 
Loner gan  v.  Illinois  Cent.  R'y  Co.,  755. 

16.  Injury  in  jumping  from  train— order  ofbrakeman.  In  an  action 
for  personal  injuries  the  testimony  of  the  plaintiff  was  to  the  effect 
that  he  went  upon  the  defendant's  vestibuled  train  to  assist  his  wife 
and  child,  who  were  about  to  take  passage  thereon  in  the  nighttime ; 
that  when  he  went  to  get  off,  the  door  was  fastened,  and  that  the 
brakeman  told  him  he  could  not  get  off,  that  it  would  break  his  neck; 
whereupon  the  plaintiff  stated  that  he  would  go  to  the  next  station 
and  pay  his  fare ;  that  the  brakeman  then  opened  the  door  and,  after 
looking  back,  told  the  plaintiff  he  could  step  down  on  the  lower  step 
and  jump  far  enough  so  that  the  train  would  not  hit  him,  and  that  he 
would  be  all  right;  that  the  plaintiff  asked  the  brakeman  to  pull  the 
bell,  but  he  answered  either  that  he  could  not  or  would  not.  and  said 
to  the  plaintiff,  "You  get  off,"  and  closed  the  door  and  left  him  in  the 
dark ;  that  he  could  not  tell  whether  the  train  had  more  than  left  the 
depot,  and  it  seeming  not  to  be  going  fast,  he  jumped  from  the  train 
and  was  injured.  Held,  that  although  the  testimony  introduced  by 
the  defendant  strongly  tended  to  show  that  the  plaintiff  was  negli- 
gent, and  that  the  defendant  was  not,  the  evidence  was  sufficient  to 
support  a  verdict  for  the  plaintiff.  Galloway  v.  C,  B.  I.  jr  P.  R'y  Co., 
458. 
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17.    advice    or    compulsion.    In    such    ease,     the 

words  of  the  brakeman,  "You  get  off,"  emphasized  by  his  closing  the 
door  behind  the  plaintiff,  tended  to  show  that  the  latter  was  required 
to  leave  the  car,  or  at  least  that  he  had  reason  to  believe  that  he  was 
so  required.  Therefore,  held,  that  his  jumping  off  was  not  necessarily 
such  a  voluntary  and  negligent  act  as  to  make  it  error  to  submit  the 
question  of  the  defendant's  negligence  to  the  jury,  and  that  the  evi- 
dence was  sufficient  to  sustain  a  verdict  for  the  plaintiff  on  that  ques- 
tion.   Id. 

18. criminal  offense.    The   act   of  the  plaintiff  in 

jumping  from  the  moving  train  was  not  necessarily  negligence  on  the 
ground  that  it  was  criminal,  under  section  2,  chapter  148,  Laws  of 
Sixteenth  General  Assembly,  which  makes  it  a  public  offense  for  a 
person  to  get  off  a  moving  car  without  the  consent  of  the  person  hav- 
ing the  same  in  charge,  since  the  evidence  showed  that  the  plaintiff 
was  ordered  by  the  brakeman  to  get  off,  and  there  was  such  a  conflict 
in  the  evidence,  as  to  the  authority  of  the  brakeman  in  such  cases,  as 
to  justify  the  submission  to  the  jury  of  the  question  whether  or  not  he 
was  in  charge  of  the  car  within  the  meailing  of  the  statute.    Id* 

19.  Jumping  from  train  upon  order  of  brakeman — instruction.  The 
court  instructed  the  jury  that,  if  the  brakeman  told  the  plaintiff  a 
falsehood  as  to  where  the  train  was  at  the  time,  and  thus  deceived 
him  as  to  the  speed  of  the  train,  it  might  excuse  the  rashness  of  the 
plaintiff  in  jumping  from  the  train.  Held,  not  erroneous,  the  ques- 
tion of  the  brakeman' s  authority  in  the  premises  being  fully  submitted 
to  the  jury  in  other  instructions  given.     Id. 

20.  Injury  to  employee — scope  of  employment.  Where  a  "clinker 
man"  of  the  defendant  was  injured  while  aiding  in  shifting  engine 
tanks,  a  work  to  which  no  other  employee  was  assigned,  and  which 
the  "clinker  man"  had  done  for  years,  with  the  knowledge  and  under 
the  direction  of  other  employees  of  the  defendant,  held,  that  the  de- 
fendant could  not  escape  liability  on  the  ground  that  he  was,  injured 
while  out  of  the  line  of  his  duty,  and  acting  as  a  mere  volunteer. 
Butler  v.  Chicago,  B.  4-  Q.  B'y  Co.,  206. 

21.    coupling — contributory  negligence — evidence.     Where  the 

evidence  showed  that  the  defendant's  "clinker  man"  was  killed 
while  in  the  act  of  coupling  two  locomotive  tanks  together,  and  that, 
to  do  so,  he  was  compelled  to  get  under  the  ends  of  the  tanks,  as  he 
did,  and  that,  while  in  this  position,  the  engine  attached  to  one  of  the 
tanks  was  so  moved  as  to  kill  him,  held,  that  the  questions  as  to  the 
company's  negligence,  and  that  of  the  contributory  negligence  of 
deceased,  were  properly  submitted  to  the  jury.     Id. 

22.  Injury  to  brakeman — contributory  negligence  by  violation  of  rules 
—instructions  to  jury.  In  an  action  against  the  defendant  for  killing 
one  of  its  brakemen  by  the  negligent  derailment  of  a  train,  held,  that 
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the  court  properly  refused  to  instruct  the  jury  that,  even  if  the  dece- 
dent did  not  contribute  to  the  cause  of  the  derailment,  yet,  if  he  was 
killed  by  voluntarily  remaining  in  the  cab  of  the  locomotive,  in  viola- 
tion of  the  defendant' 8  rules  and  regulations,  and  thus  contributed  to 
his  own  death,  the  verdict  should  be  for  the  defendant,  since  such  in- 
struction ignored  the  fact  that  such  rules  and  regulations  may  not 
have  been  known  to  the  decedent.  Connors  v.  Burlington,  C.  B.  f  N. 
B?y  Co.,  147. 

23.  Duty  to  avoidresults  of  negligence— instructions  to  jury.  In  such 
action,  the  court  instructed  the  jury  that,  if  the  brake  man  remained 
in  the  engine  cab  in  violation  of  the  regulations  of  the  defendant,  and 
until  it  was  too  late  for  him,  by  applying  the  brakes,  to  slacken  the 
speed  of  the  train  sufficiently  to  avert  the  accident,  and  the  engineer 
knew  the  fact,  and  could,  by  the  exercise  of  ordinary  care,  have 
averted  the  accident,  but  failed  to  do  so,  the  negligence  of  the  brake- 
man  would  not  defeat  a  recovery.  Held,  that  the  instruction  was 
properly  given,  since  the  evidence  showed  that  the  engineer  knew  the 
facts,  but  made  no  effort  to  reduce  the  speed  of  the  train.    Id. 

See  Negligence. 

Relation  op  employees  to  fellow  servant^. 

24.  Work  of  ft  clinker  man"  connected  with  operation  of  railway — 
negligence  of  fellow  servants — liability.  A  ''clinker  man,"  whose  busi- 
ness is  to  remove  ashes,  cinders  and  fire  from  locomotives,  to  supply 
them  with  water  and  sand,  and  to  aid  in  shifting  engine  tanks,  and  in 
the  performance  of  whose  duties  it  is  necessary  for  the  engine  to  be 
switched  from  place  to  place,  and  customary  for  him  to  ride  thereon, 
is  engaged  in  work  connected  with  the  use  and  operation  of  a  rail- 
way, within  the  meaning  of  section  1307  of  the  Code,  making  a  rail- 
way company  liable  for  injuries  sustained  by  an  employee  through 
the  negligence  of  his  fellow  servants.  Butler  v.  Chicago,  B.  f  Q.  Ry 
Co.,  206. 

REAL  PROPERTY. 

Title. 

1.  Evidence  of  title — decree  in  partition.  Where  B.  had  the  record 
title  to  an  undivided  one-half  interest  in  a  tract  of  land,  and  his  father 
afterwards  procured  a  partition  of  the  land  upon  a  petition  which 
alleged  that  B.  was  dead,  and  that  he  was  his  only  heir,  held,  that,  in 
an  action  by  the  father's  grantee  for  injury  to  the  land,  the  decree  in 
partition  was  sufficient  evidence  that  B.'s  title  had  passed  to  his 
father,  and  it  was  not  necessary,  to  establish  that  fact,  to  prove  B.'s 

'death  and  that  his  father  was  his  only  heir.  Burdick  v.  C,  M.  $  St.  P. 
B'y  Co.,  S84. 

2.  Adverse  possession— evidence.  The  fencing  in  of  a  portion  of  a 
neighbor's  lot  by  mistake,  believing  that  the  fence  is  on  the  true 
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division  line,  and  the  occupancy  of  the  land  so  inclosed  for  more  than 
ten  years,  with  no  intention  to  claim  any  portion  of  the  lot,  does  not 
give  title  by  adverse  possession.     Goldsborough  v.  Pidduck,  599. 

3.  Devise  to  daughter— control  given  to  trustees — title  in  trustees.  A 
testator,  in  one  paragraph  of  his  will,  gave  to  his  daughter  certain 
property,  subject  to  the  provisions  of  another  paragraph,  in  which  he 
named  certain  persons  as  trustees  to  take  charge  of  and  control  said 
property  according  to  their  best  judgment,  and  to  apply  the  increase 
to  the  support  of  the  daughter,  and  in  which  he  also  declared  that 
such  trust  should  be  held  and  construed  as  a  limitation  upon  the  title 
and  interest  vested  in  the  daughter  by  the  former  paragraph,  and 
that  the  same  should  continue  until,  in  the  judgment  of  the  trustees, 
the  daughter  should  have  become  competent  and  worthy  to  be 
entrusted  with  the  property,  when  they  should  surrender  it  to  her, 
and  the  title  should,  thereupon,  rest  absolutely*  in  her.  Held,  that 
the  legal  title  of  the  property  was  vested  in  the  trustees,  such  an 
estate  being  necessary  to  enable  them  to  execute  the  powers  given, 
and  to  perform  the  duties  required  of  them.    Meek  v.  Briggs,  610. 

4. validity— perpetuities — descent.  In  such  case,  should 

the  daughter  die  prior  to  the*  vesting  of  the  estate  in  her,  the  legal  and 
equitable  titles  would  merge,  and  the  estate  would  descend  to  her  heirs. 
Therefore,  the  devise  was  not  invalid  as  being  against  section  1920  of 
the  Code,  which  declares  that  "every  disposition  of  property  is  void 
which  suspends  the  absolute  power  of  controlling  the  same  for  a  longer 
period  than  during  the  lives  of  persons  then  in  being,  and  for  twenty- 
one  years  thereafter.    Id. 

See  Gonveyauces,  1;   Estates  of  Decedents;   Swamp  Lands;  Trusts; 
Taxation  and  Tax  Titles. 

RECEIVERS. 

Appointment. 

1 .  During  year  for  redemption — upon  foreclosure  of  mortgage.  Where 
a  mortgage  does  not,  in  terms,  give  to  the  mortgagee  the  right  of  pos- 
session before  sale  or  the  termination  of  the  statutory  right  of 
redemption,  nor  pledge  the  rents  and  profits,  it  is  error,  upon  the  peti- 
tion of  the  mortgagee  in  foreclosure,  to  appoint  a  receiver  to  take 
possession  of  the  property,  or  to  appropriate  the  revenue  which  is 
derived  therefrom  for  the  benefit  of  the  mortgagee.  American  Invest- 
ment Co.  v.  Farrar,  437. 

Action  against. 

2.     jurisdiction — comity.     The  duty   imposed  by  statute 

upon  railroad  companies,  where  a  street  has  been  raised  or  lowered 
for  the  purpose  of  having  the  railway  pass  under  or  over  it,  to  pat  it 
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in  as  good  condition  as  it  was  before,  is  one  which  follows  the  prop- 
erty, in  case  of  insolvency,  into  the  hands  of  a  receiver,  and  the 
creditors  of  the  company  have  no  such  rights  in  the  premises  as  to 
make  them  necessary  parties  to  a  proceeding  to  compel  the  receiver 
to  perform  such  duty  by  the  expenditure  of  money  in  his  hands.  And 
when  such  proceeding  is  instituted  in  a  court  in  this  state  which 
appointed  and  controls  the  receiver  for  the  property  in  this  state, 
comity  does  not  require  it  to  await  the  orders  and  decrees  of  the  court 
of  another  state  in  the  appointment  and  control  of  the  same  person  as 
receiver  for  the  property  of  the  company  in  such  other  state.  City  of 
Fort  Dodge  v.  Minn.  #•  St.  L.  R'y  Co.,  389. 

3.  Railroads— crossings —relief .  Proceedings  for  an  order  ot  man- 
damus requiring  the  receiver  of  said  railroad  to  construct  a  crossing 
over  said  street  having  been  instituted  in  the  court  which  appointed 
the  receiver  for  the  property  of  the  company  in  this  state,  held,  that, 
the  pleadings  being  sufficient  to  invoke  the  jurisdiction  of  the  court, 
and  it  appearing  that  an  overhead  crossing  was  necessary  to  put  said 
street  in  as  good  condition  as  it  was  before  the  excavation  was  made, 
the  court  properly  required  the  erection  of  an  overhead  crossing  by 
the  receiver  according  to  a  plan  and  specifications  incorporated  in  the 
judgment,  and  the  grading  of  approaches,  although  the  plaintiff1 8 
petition  did  not  describe  the  kind  of  crossing  desired ;  it  being  the 
dmty  of  the  court  in  ordering  such  improvement  by  the  receiver  to 
ascertain  and  limit  its  probable  cost.    Id. 

RECORDING  ACTS. 

Duty  op  recorder. 

1.  Indexing  mortgage — negligence — damages.  Section  1925  of  the 
Code  makes  it  the  duty  of  the  recorder,  when  an  instrument  is  filed 
with  him  for  record,  to  index  the  same  "forthwith/7  that  is,  as  soon 
as  it  can  be  done  with  reasonable  exertions.  The  work  of  indexing 
must  be  done  in  preference  to  the  recording  of  papers  already  indexed 
and  to  the  ordinary  business  of  the  office.  And,  where,  in  an  action, 
against  a  county  recorder  for  negligence  in  failing  to  index  a  chattel 
mortgage  within  due  time  after  filing,  the  plaintiff  showed  that  sixteen 
hours  elapsed  between  the  filing  and  indexing  of  said  mortgage,  and 
that  it  sustained  damage  in  consequence  of  that  delay,  held,  that  the 
plaintiff  had  established  a  prima  facie  right  to  recover  the  burden  of 
disproving  which  was  on  the  defendant,  and,  it  appearing  from  the 
defendant's  own  evidence  that  he  could  have  indexed  the  mortgage  in' 
question  in  time  to  have  avoided  the  damage  to  the  plaintiff  without- 
working  more  than  the  usual  number  of  hours,  his  negligence  was* 
established.    First  National  Bank  v.  Clements,  54%. 
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removal  of  causes. 

Bight  op,  to  federal  court. 

Amount  in  controversy — how  determined.  When  an  application  is 
made  to  a  court  of  this  state  for  the  removal  of  a  cause  therein  to  the 
circuit  court  of  the  United  States,  on  the  ground  that  the  plaintiffs  and 
the  defendants  are  residents  of  different  states,  and  that  the  amount 
in  controversy  is  sufficient  to  authorize  a  removal,  under  the  laws  of 
congress,  the  court,  in  passing  upon  the  application,  is  not  limited  to 
the  averments  thereof  as  to  the  amount  in  controversy,  but  may  con- 
sider the  pleadings  in  the  case,  and  when  it  is  apparent  therefrom  that 
the  amount  in  controversy  is  insufficient,  the  application  should  be 
denied.    Middleton  v.  Middleton,  t9t. 

REPLEVIN. 

Title  to  property. 

1.  Chattel  mortgage— notice — evidence.  Where,  in  an  action  for  the 
recovery  of  mortgaged  chattels,  against  a  sheriff  who  had  seized  the 
same  under  an  execution  against  the  mortgagor,  the  defendant  alleged 
in  his  answer  that  he  had  neither  actual  nor  constructive  notice  of  the 
mortgage  at  the  time  of  the  levy,  to  which  no  reply  was  filed,  held, 
that,  upon  proof  of  actual  notice  to  the  defendant,  the  mortgage  was 
properly  received  in  evidence,  although  the  acknowledgment  thereof 
was  so  defective  thaf  the  record  of  the  same  was  not  sufficient  to 
impart  notice.     Waterhouse  v.  Black,  S17. 

Evidence. 

2.  Possession  of  sheriff— presumption  as  to  property.  After  the 
defendant,  as  sheriff,  has  levied  upon  certain  property,  the  plaintiff,  a 
mortgagee,  notified  him  of  his  ownership  of  it,  but  the  sheriff  wrong- 
fully retained  it  until  the  fifth  day  of  the  next  month,  when  another 
mortgagee,  who  had  on  the  fourth  of  the  month  claimed  the  property, 
replevied  it.  On  the  fifth,  also,  the  plaintiff  commenced  this  action 
to  recover  the  property,  and  for  damages.  Held,  that  in  the  absence 
of  any  showing  whether  the  commencement  of  this  action  or  the  taking 
of  the  property  under  the  writ  was  prior  in  point  of  time,  it  must  be 
presumed  that  the  defendant's  wrongful  possession  continued  up  to 
the  time  this  action  was  begun,  and  that,  therefore,  he  was  liable  to 
the  plaintiff  herein.    Id. 

RESIDENCE.    Original  Notice,  1,  2. 

SALES. 

Contract. 

1 .  Purchase  of  stock  in  an  unincorporated  association.  In  consider- 
ation of  a  loan  by  the  company  of  an  amount  necessary  to  purchase 
said  stock,  the  purchaser  offered  to  give  one-third  of  the  stock  pur- 
chased, but  the  cashier  of  the  company  insisted  upon  his  having  one- 
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SALES.    Contract.    Continued. 

half  of  the  same.  The  loan  was  finally  made,  however,  under  an 
agreement  that  the  consideration  to  be  paid  should  he  settled  there- 
after, but  no  settlement  was  effected.  Held,  that  the  money  having 
been  furnished  with  knowledge  that  only  one-third  of  the  stock  was 
offered  as  a  consideration,  the  cashier  was  entitled  to  that  portion 
only,  and  that  the  purchaser  could  not  be  heard  to  complain  that  the 
cashier  chose  to  claim  the  same  for  the  company  instead  of  for  himself. 
Taylor  v.  Lovett,  177. 

•Conditional. 

2.  Estoppel  to  allege  conditions  as  against  third  parties.  The  plain- 
tiff made  a  conditional  sale  of  a  lot  of  cattle  to  B.,  who  at  the  time 
drew  a  check  for  one  thousand  dollars  upon  the  defendants,  and  gave 
it  to  the  plaintiff  as  part  payment.  The  next  day  the  plaintiff  wrote 
to  the  defendants  that  he  had  sold  the  cattle  to  B.,  that  B.  had  drawn 
on  them  for  one  thousand  dollars  as  part  payment  on  them,  and  that 

■  when  they  arrived  they  would  find  them  of  excellent  quality.  The 
next  day  after  this  the  defendants  paid  the  check,  as  they  would  not 
have  done  but  for  the  plaintiff's  letter.  The  cattle  were  afterwards 
shipped  to  them  by  B.  as  the  property  of  the  plaintiff,  and,  including 
said  one  thousand  dollars,  the  plaintiff  received  the  entire  net  pro- 
ceeds of  the  cattle,  though  much  less  than  B.  had  agreed  to  pay  him. 
Held,  that  he  was  estopped,  as  against  the  defendants,  from  denying 
that  the  sale  to  B.  was  an  absolute  one,  and  from  asserting  that  they 
should  not  have  credit  for  the  one  thousand  dollars  in  accounting  to 
him  if  or  the  cattle  shipped  in  his  name.  Ellsworth  v.  Campbell  Bros, 
f  Co.,  582. 

Ebpresentations. 

3.  Fraudulent  representations — scienter.  One  who  sells  a  stallion 
upon  representations  that  he  is  sound  and  of  pure  Norman  blood,  is 
not  liable  for  such  representations  though  false,  unless  he  knows  at 
the  time  that  they  are  false;  it  is  not  enough  that  he  does  not  know 
them  to  be  true.    Scroggin  v.  Wood,  497. 

4.  Written  contract— false  representations — evidence.  It  is  not  the 
law  of  this  state  that,  where  there  is  a  written  contract  of  sale,  oral 
testimony  is  not  admissible  to  prove  false  representations  whereby  the 
sale  was  consummated.    Id. 

5.  Matters  of  opinion— fraudulent  representations — right  of  action. 
No  action  for  fraud  can  be  maintained  upon  a  representation,  made 
by  the  seller  of  a  stallion,  that  he  will  not  produce  sorrel  colts,  as  it 
is  necessarily  a  mere  matter  of  opinion.    Id. 

Warranty. 

6.  Parol  agreement— subsequent  writings  not  agreed  to.  An  oral 
warranty  of  the  soundness  of  a  horse,  made  to  the  purchaser  at  and 
before  the  sale  thereof,  will  not  be  superseded  or  affected  by  a  writ- 
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SALES.    Warranty.     Continued. 

ten  warranty  handed  to  the  purchaser  along  with  other  papers,  but 
which  was  never  agreed  to  by  him,  and  of  which  he  had  no  knowl- 
edge until  long  afterwards.     Valerius  $  Co.  v.  HocJcspiere,  SSt. 

7.  Breach— pleading  and  proof.  In  an  action  for  breach  of  war- 
ranty of  a  mare,  the  evidence  was  that  the  defendant  said  she  wonld 
stand  the  work  that  the  plaintiff  had  to  do.  Held,  that  this  could  not 
be  regarded  as  a  warranty,  but  that,  if  it  was  so  regarded,  there  could 
be  no  recovery  for  its  breach,  where  reliance  upon  it  was  neither, 
pleaded  nor  proved.    Richardson  v.  Coffman,  121. 

8.  Sale  of  stallion — risk  of  purchaser — interpretation  of  contract. 
A  stallion  five  years  old  was  sold  with  a  warranty  that  he  would  prove 
an  average  breeder,  but  it  was  agreed  that  he  should  not  be  regarded 
as  fully  tested  until  he  should  have  been  tried  two  years ;  also  that 
the  seller  should  not  be  responsible  on  account  of  disease  or  accident 
to  the  horse  after  leaving  his  stable.  Held,  that  if  the  horse  was 
sound  when  sold,  the  contract  imposed  upon  the  purchaser  the  risk  of 
his  living  for  the  two  years  required  to  make  the  test,  and  that,  since 
the  horse  died  in  a  little  more  than  four  months,  the  test  necessary  to 
show  a  breach  of  the  warranty  became  impossible,  and  no  liability 
therefor  could  be  asserted.    Scroggin  v.  Wood,  497. 

9.  Breach — damages.  Where,  in  an  action  to  recover  the  purchase 
price  of  a  stallion,  sold  under  a  written  warranty  that  the  horse  was 
"an  average  foal  getter,"  it  appeared  that  at  the  time  of  the  sale 
the  vendor  knew  that  the  horse  was  affected  with  a  disease  which 
rendered  him  unfit  for  the  service  for  which  he  was  purchased  and 
warranted,  and  from  which  he  soon  afterwards  died,  and  such  condi- 
tion was  not  discoverable  at  the  time  of  the  purchase,  held,  that  the 
notes  given  for  the  purchase  price  were  without  consideration,  and 
that  the  vendee  was  entitled  to  recover  for  time  and  money  expended 
under  the  direction  of  the  vendor  in  his  endeavors  to  save  the  horse 
from  said  disease.     Raeside  v.  Hamm,  719. 

10.  Partnership — sale  of  interest  with  warranty— breach — liability. 
Where  a  partnership  was  so  organized  that  each  partner  might  sell  his 
interest  without  dissolving  the  firm,  and  one  partner  conveyed  by  a 
bill  of  sale  his  "equal  undivided  one-sixth  part/'  covenanting  to 
warrant  and  defend  the  sale  of  the  property  against  all  persons,  and 
he  was  at  the  time  indebted  to  the  firm,  held,  that  there  was  a  breach 
of  the  warranty  to  the  extent  of  such  indebtedness,  and  that  he  was 
liable  to  the  purchaser  for  the  amount  thereof .  Jamison  v.  Harbert,  186. 

SCHOOL  DISTRICT.    See  Municipal  Corporations,  L 

SHERIFFS.    See  Officers,  1,  2,  4. 
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STATUTES. 

Construction. 

Regulations  of  street  processions — reasonableness— offense  dependent  on 
action  of  mayor.  An  ordinance  which  prohibits  "the  collection  or 
congregation  of  persons  upon  the  streets  or  sidewalks  of  the  city,  and 
the  marching  or  movement  of  persons  in  crowds  or  processions 
thereon,  at  such  times  and  places,  and  in  such  number  and  manner, 
as  to  obstruct  or  impede  public  travel  thereon,  or  to  injuriously 
affect  or  interfere  with  the  business  of  any  person  or  persons  on  such 
streets;"  and  which  prohibits  "the  making  of  any  noise  upon  the 
streets  or  sidewalks  of  the  city,  by  means  of  musical  instruments,  or 
otherwise,  of  such  character  and  extent,  and  at  such  times  and  places, 
as  would  be  likely  to  cause  horses  and  teams  to  become  frightened 
and  ungovernable,  or  of  such  character,  extent  and  duration  as  to 
annoy  and  disturb  others;"  and  which  makes  it  a  misdemeanor  to  re- 
fuse to  desist  from  such  prohibited  acts  upon  command  of  the  mayor 
or  marshal,  is  not  unreasonable  and  invalid  as  being  an  unwarrant- 
able restraint  upon  the  liberties  of  the  people,  nor  upon  the  ground 
that  the  offense  is  made  to  depend  upon  the  whim  or  caprice  of  the 
mayor  or  marshal,  since  the  gravamen  of  the  offense  is  the  doing  of 
the  prohibited  acts,  and  not  disobedience  to  the  order  of  the  officer. 
City  of  Chariton  v.  Simmons,  826. 

STATUTES  CITED,  CONSTRUED,  ETC.     See  Page  xxii. 

STREETS.    See  Municipal  Corporations. 

SUPREME  COURTS.    See  Appeal. 

SURETIES. 

Discharge. 

1.  Sureties  on  lease — landlord?*  neglect  to  enforce  lien.  A  landlord's 
lien  for  rent  due  is  a  security,  and  if,  through  the  act  or  neglect  of 
the  landlord,  that  security  is  lost,  in  whole  or  in  part,  without  the  con- 
sent of  a  personal  surety  on  the  lease,  it  will  operate  as  a  discharge 
of  the  surety  to  the  extent  of  the  security  lost.  Mingus  v.  Daugherty, 
S6. 

2.    questions  for  jury.    But  the  sureties  on  a  lease 

are  not  discharged  merely  because  the  landlord  has  not  enforced  his 
lien.  He  must  have  been  negligent  in  not  enforcing  it,  and  loss  must 
have  resulted  from  his  negligence.  Whether  or  not  he  has  been 
negligent,  under  the  circumstances,  is  a  question  for  the  jury,  as  is 
also  the  amount  of  the  loss  resulting  therefrom.    Id. 

3.  Notice  to  creditor  to  sue — omission  as  to  one  of  two  principals. 
Under  sections  2108  and  2109  of  the  Code,  when  a  creditor,  upon  due 
notice  by  a  surety,  fails  for  ten  days  either  to  sue  the  principal  or  to 
permit  the  surety  to  do  so,  the  latter  is  absolutely  discharged,  and 
the  question  of  prejudice  by  the  delay  is  immaterial.    Accordingly, 
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SURETIES.    Discharge.    Continued. 

where  there  were  two  principals,  and  at  the  time  the  notice  was 
given  by  the  sure'ty  the  creditor  had  already  begun  suit  on  the  note, 
and  had  served  notice  thereof  upon  the  surety  and  one  of  the  prin- 
cipals, but  the  other  principal  was  not  served,  though  he  afterwards 
accepted  service  and  waived  time,  but  it  was  more  than  ten  days 
after  the  notice  given  by  the  surety,  held,  that,  as  to  the  principal 
last  served,  there  was  a  failure  to  comply  with  the  notice,  and  that 
the  surety  was  discharged.    Shenandoah  Nat.  Bank  v.  Ayres,  626. 

See  Estates  of  Decedents,  7 ;  Limitation  of  Actions,  4. 
SWAMP  LANDS. 
Title. 

1.  Conflicting  grant  to  railroad — estoppel.  The  holder  of  a  recorded 
swamp  land  title  to  land  which  was  actually  swamp  is  not  estopped 
to  assert  it,  as  against  the  holder  of  a  title  under  a  subsequent  grant 
to  a  railroad  company,  by  reason  of  the  fact  that  the  land  was  never 
selected  as  swamp  by  any  officer  charged  with  that  duty,  nor  for  the 
reason  that  the  holders  of  the  railroad  title  have  for  a  long  time  paid 
taxes  upon  it;  it  not  appearing  that  they  were  .misled  to  their 
prejudice  by  any  act  or  omission  of  the  holders  of  the  swamp  title. 
Bailey  v.  Callanan,  107. 

2.  When  title  vests  in  county— subsequent  grant  to  railroad.  The 
title  to  land  which  was  actually  swamp,  within  the  meaning  of  the 
act  of  congress  granting  such  lands  to  the  state,  passed  to  the  county 
in  which  it  was  situated  immediately  upon  the  taking  effect  of  the 
act  of  the  general  assembly  of  1853,  granting  such  lands  to  the 
several  counties ;  and  any  subsequent  grant  of  such  land  by  the  gov- 
ernment to  a  railroad  company  is  void.  The  facts  that  the  land  was 
never  selected  as  swamp  by  any  officers  of  the  county,  state  or  federal 
government,  and  that  the  grant  was  never  formally  accepted  by  the 
county,  are  immaterial,  no  selection  or  designation  of  the  land  as 
swamp  being  necessary  to  the  passage  of  the  title,  and  an  acceptance 
by  the  county  being  presumed.    Id. 

TABLE  OP  CASES  CITED,  DISTINGUISHED,  ETC.   See  page  ix. 

TAXATION  AND  TAX  TITLES. 

Assessment. 

1.  Defective  description — validity  of  assessment.  In  an  action 
involving  the  validity  of  a  tax  deed,  the  fact  that  the  land  was 
assessed  as  a  congressional  subdivision,  and  not  as  a  part  of  a  town 
plat,  is  immaterial,  where  the  description  was  definite,  and  there  was 
no  question  of  identity;  and  this  is  especially  so  where  both  parties 
are  claiming  under  the  same  description  used  in  the  assessment. 
Cahalan  v.  Van  Sant  $  Dikeman,  593. 
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TAXATION  AND  TAX  TITLES.     Continued. 
Bight  to  set  off  taxes  against  warrants. 

2.  County  warrants — right  to  set  off  delinquent  taxes.  "Where  B. 
held  claims  against  a  county,  which  he  assigned  to  the  plaintiff,  to 
whom  the  board  of  supervisors  allowed  them,  and  to  whom  a  warrant 
was  issued  therefor  upon  the  county  treasurer,  and  the  auditor,  by 
authority  of  the  supervisors,  when  he  issued  the  warrant,  stamped 
upon  it  the  following:  "This  warrant  is  subject  to  any  delinquent 
tax  due  Cedar  county  from  the  person  to  whom  it  is  issued,"  held, 
that  the  warrant  was  issued  to  the  plaintiff,  and  not  to  his  assignor, 
and  that  the  treasurer  had  no  right  to  deduct  from  the  amount 
thereof  delinquent  taxes  due  the  county  from  the  plaintiff's  assignor. 
Brink  v.  Coutts,  199. 

Redemption. 

3.  Tax  sale— partial  redemption— acceptance  of  money  by  purchaser 
— estoppel.    The  plaintiff  having  purchased  three  town  lots  "in  a 

'  lump"  at  tax  sale,  and  application  being  made  to  the  auditor  to 
redeem  one  of  said  lots,  the  auditor,  to  fix  the  amount  for  redemption, 
aggregated  the  amount  paid  by  the  plaintiff  on  all  the  lots,  and 
accepted  one-third  of  such  amount  In  redemption  of  the  one  lot.  The 
sum  thus  received  having  been  paid  to  the  plaintiff,  held,  that  the 
acceptance  of  said  sum  by  the  plaintiff,  with  full  knowledge  of  the 
facts,  precluded  a  recovery  from  the  county  of  the  residue  of  the 
amount  paid  by  him  on  the  three  lots.    Darrow  v.  Union  County,  164. 

4.  Bight  of— possession  under  quitclaim  deed.  A  mairied  woman, 
who  had  the  title  to  land,  joined  her  husband  in  a  deed,  in  which  they 
"released  and  quitclaimed1'  all  their  interest  in  the  land,  and  in 
which  she  released  her  dower.  Held,  that  such  deed,  with  posses- 
sion, gave  the  grantee  such  an  interest  as  entitled  him  to  redeem  from 
a  tax  sale.     Cahalan  v.  Van  Sant  f  Dikeman,  593. 

.  5.  Bight  of— action — nonpayment  of  taxes  by  plaintiff.  Although 
the  plaintiff  in  an  action  to  redeem  from  a  tax  deed  has  not  paid  all 
taxes  due  upon  the  land,  as  required  by  section  897  of  the  Code  as  a 
condition  to  questioning  the  validity  of  the  deed,  yet  where  he  has 
tendered  the  taxes  to  the  treasurer,  and  done  all  in  his  power  to  con- 
form to  the  law,  but  has  been  unable  to  do  so  on  account  of  confusion 
in  the  description  of  the  land  on  the  tax  books,  and  he  still  offers  to 
pay  the  taxes  upon  proper  ascertainment  thereof,  he  is  entitled  to 
maintain  an  action  to  redeem.    Id. 

See  paragraph  10. 

Tax  deed. 

6.  Validity— proof  of  service  of  notice  to  redeem— presumption.  The 
affidavit  of  service  of  notice  to  redeem  from  a  tax  sale,  required  by 
the  statute  to  be  filed  with  the  treasurer  as  a  condition  precedent  to 
his  issuing  a  tax  deed,  need  not  state  in  all  respects  what  the  notice 
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contained;  neither  is  it  required  that  a  copy  of  the  notice  be  attached 
to  the  affidavit,  or  filed  with  the  treasurer.  Bat  when  the  affidavit 
shows  proper  service  of  such  notice,  and  a  deed  has  been  issued 
thereon,  the  law  presumes  that  the  notice  was  in  due  form,  until  such 
presumption  is  overcome  by  an  affirmative  showing  to  the  contrary. 
Knudson  v.  Litchfield,  111. 

7.    collusion  with  intent  to  defraud — evidence.      Although  the 

facts  relating  to  a  sale  of  land  for  taxes  may,  upon  their  face,  suggest 
a  suspicion  of  collusion  between  the  purchaser  and  the  owner  with 
intent  to  defraud  the  creditors  of  the  latter,  such  suspicion  can  not 
prevail  against  the  positive  testimony  of  the  parties  to  the  trans- 
action, especially  where  the  facts  are  not  inconsistent  with  honest 
intentions.    Id. 

8.  Issued  without  notice  to  redeem — when  notice  required.  A  tax 
deed  issued  without  notice  to  redeem,  does  not  out  off  the  right  of 
redemption  where  the  person  to  whom  the  land  is  taxed  at  the  date  of 
the  tax  deed  resides  in  the  county  where  the  land  is  situated,  and  has 
made  hay  on  the  land  for  several  years.  Cahalan  v.  Fan  Sant  $  Dike- 
man,  593. 

9.    owner  unknown— party  in  possession.      The  facts  that  at 

the  date  of  the  tax  sale  the  land  was  assessed  to  "Unknown,"  and 
that  at  the  expiration  of  the  three  years  it  was  assessed  to  one 
deceased,  did  not  excuse  the  want  of  notice  to  the  person  in  posses- 
sion, some  years  later,  when  the  deed  was  issued.     Id. 

m 

10.    assessed  to  party  without  record  title — notice  necessary. 

The  fact  that  the  person  to  whom  land  sold  for  taxes  is  assessed, 
and  in  whose  possession  it  is,  has  no  title  of  record  at  the  time  when 
a  tax  deed  issues  therefor,  in  no  way  affects  the  duty  of  the  purchaser 
to  give  him  notice  to  redeem  nor  the  right  of  such  person  to  redeem 
from  the  sale  and  deed.    Id. 

11.  Failure  to  record  deed— possession  presumed.  Where  the 
plaintiff,  in  an  action  to  redeem  land  from  a  tax  deed,  himself  claimed 
under  a  prior  tax  title,  and  it  appeared  that  the  original  holder  of  that 
tax  title  did  not  have  his  deed  recorded  for  thirteen  years,  and  it  was 
not  shown  that  he  ever  took  possession  of  the  land,  held,  that 
it  would  not  be  presumed  that  the  plaintiff  did  not  take  possession,  and 
that  his  rights  were  for  that  reason  divested  in  favor  of  the  original 
owner.     Id. 

12.  Purchase  of  certificate  by  owner  of  land — effect  on  prior  mortgage 
— notice.  The  owner  of  land  sold  for  taxes  can  not,  by  taking  an 
assignment  to  himself  of  the  certificate  of  sale,  and  procuring  a 
treasurer's  deed  thereunder,  obtain  a  title  superior  to  the  lien  of  a 
mortgage  executed  by  a  former  owner  prior  to  said  sale,  but  as  to 
such  mortgagee,  he  will  be  regarded  as  a  mere  redemptioner  of  the 
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land  by  virtue  of  his  former  title,  and  his  tax  deed  will  be  treated  as 
a  nullity ;  and  a  subsequent  purchaser  from  him,  being  charged  by 
the  records  of  the  county  with  notice  of  the  facts,  will  likewise  hold 
the  land  subject  to  the  lien  of  such  mortgage.  Manning  v. 
Bonard,  648. 

Limitation  of  actions. 

13.  Action  to  quiet  title — estoppel.  An  action  by  the  holder  of  a  tax 
deed  to  quiet  his  title,  against  parties  claiming  adversely  thereto,  is 
such  an  action  as  is  contemplated  by  section  902  of  the  Code,  provid- 
ing for  the  limitation  of  actions  to  recover  property  Bold  for  the  non- 
payment of  taxes ;  and  where  such  action  is  brought  within  the  five 
years  prescribed  by  the  statute,  and  the  defendants  are  duly  served 
with  notice,  and  there  is  a.  decree  for  the  plaintiff,  it  estops  the 
defendants  from  afterwards  claiming  any  interest  in  the  land.  In 
such  case,  if  the  defendants  were  landlord  and  tenant,  and  the  tenant 
continued  in  possession,  after  the  decree,  under  contract  with  the 
plaintiff,  such  possession  would  not  be  that  of  his  former  landlord. 
Knudson  v.  Litchfield,  111. 

14.  Tax  deed — adverse  possession  of  grantee  under  contract  to  sell. 
L.  had  sold  laud  to  J.  under  a  contract  by  which,  upon  J.'s  default, 
L.  might  declare  the  contract  forfeited  and  treat  J.  as  his  tenant. 
The  land  was  sold  for  taxes,  and  a  tax  deed  executed,  while  J.  was  in 
possession,  and  he  continued  in  possession  for  more  than  five  years 
after  the  execution  of  the  deed.  Prior  to  the  expiration  of  the  five 
years  the  holder  of  the  tax  title  obtained  a  decree  quieting  his  title  as 
against  both  L.  and  J.  and  J.  continued  in  possession  as  the  tenant 
of  the  holder  of  the  tax  title.  L.  had  never  declared  J.'s  contract 
forfeited,  though  he  might  have  done  so,  and  thus  made  J.  his  tenant, 
but,  on  the  contrary,  he  treated  the  contract  as  still  in  force.  Held, 
that  J.'s  possession  was  at  all  times  adverse  to  L.,  and  that  such 
possession,  continued  for  more  than  five  years  after  the  execution  of 
the  tax  deed,  barred  L.'s  right  to  maintain  an  action  to  recover  the 
land.    Id. 

TIME. 
Computation  op.    See  Officers,  11. 

'    Extension  op  time. 

Delay  of  sheriff  in  qualifying— facts  excusing.  Although,  by  section 
685  of  the  Code,  sheriffs  are  required  to  qualify  by  the  first  Monday 
in  January  following  their  election,  yet,  by  section  687,  they  are 
allowed  twenty  days  after  the  decision  in  case  of  a  contest.  Accord- 
ingly, where  the  plaintiff,  by  injunction,  in  a  suit  in  the  nature  of  a 
contest,  prevented  both  the  defendant  and  the  board  of  supervisors 
from  acting  in  the  matter  of  the  defendant's  qualification  as  sheriff 
at  the  proper  time,  held,  that  the  defendant  was  entitled  to  at  least  a 
reasonable  time,  if  not  the  full  twenty  days,  after  the  decision  in  his 
favor,  in  which  to  qualify.    State  v.  Van  Beek,  569. 
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TRUSTS. 
Implied. 

1.  Action  to  recover  property  of  trustee— statute  of  limitation*. 
Where  a  father  conducted  a  business  in  his  daughter's  name,  leased 
lands,  collected  rents,  borrowed  money,  purchased  real  estate,  and 
used  all  of  said  property  as  if  it  were  his  own,  except  that  he  trans* 
acted  the  business  generally  in  the  daughter's  name,  held,  in  an 
action  brought  by  the  administrator  of  the  father's  estate  to  recover 
the  property  so  held  by  the  daughter  as  belonging  to  said  estate,  that 
if  said  property  was  not  owned  by  the  daughter  it  was  held  by  her  h> 
trust,  and  said  trust  not  having  been  repudiated  during  the  life  of  the- 
father,  and  five  years  not  having  elapsed  since  his  death,  said  action 
was  not  barred.    Long  v.  Valleau,  675. 

2.    laches.    Where  such  'action  is  not  barred  by  the  statute 

of  limitations  the  relief  asked  will  not  be  denied  on  the  ground  of 
laches  because  of  the  lapse  of  more  than  five  years  since  the  cause  of 
action  accrued,  where  it  appears  that  the  trustee  has  not  been  preju- 
diced by  the  delay.    Id. 

3.  Conveyance  without  consideration— dower  interest.  Certain  other 
real  estate  in  controversy  was  conveyed  to  the  defendant  by  her 
mother,  but  the  deed  thereto  was  not  signed  by  the  father  until  after 
his  wife' 8  death,  and  the  conveyance  of  his  interest  then  was  with- 
out consideration,  and  for  the  purpose  of  defrauding  his  creditors. 
Held,  that  said  conveyance  as  to  the  dower  interest  of  the  father  in 
said  property  was  invalid  as  against  the  creditors  of  his  estate.  Id. 

4.  Conveyance  without  consideration.  A  portion  of  the  real  estate 
in  controversy  was  purchased  at  tax  sale  by  one  W.  with  money  fur- 
nished by  the  defendant's  father,  and  the  tax  certificates  were  after- 
wards assigned  by  W.,  at  the  father's  request,  to  one  H.,  who,  after 
receiving  tax  deed  thereto,  conveyed  to  the  defendant  without  consid- 
eration. Held,  that  said  property  was  held  by  the  defendant  in  trust 
for  her  father's  estate.    Id. 

Assignment  by  trustee. 

5.  Validity.  The  indorsement  of  said  note  having  been  made  by 
the  trustee  with  the  knowledge  and  consent  of  the  cestui  que  trust,  it 
was  sufficient  to  transfer  the  tatter's  interest  therein,  although  not 
signed  by  her.    Idvermore  v.  Maxwell,  704. 

6.  Record — innocent  purchaser— priority  of  liens.  Said  assignment 
of  the  trust  deed  not  having  been  recorded,  held,  that  a  mortgage 
accepted  upon  the  faith  of  the  satisfaction  of  said  deed  of  record  by 
the  trustee  and  cestui  que  trust,  and  without  notice  of  said  assignment^ 
was  a  superior  lien  upon  the  property  conveyed.    Id. 

7. .    So,  also,  a  purchaser  of  a  part  of  the- 

property  conveyed  by  said  trust  deed,  without  notice  of  said  assign- 
ment, and  after  said  deed  had  been  satisfied  of  record  by  one  having: 
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apparent  authority  from  the  record  to  enter  satisfaction  thereof,  held,  to- 
be  entitled  to  hold  the  property  conveyed  free  from  the  lien  of  said 
trust  deed.    Id. 

Powers  op  trustee. 

8.  Mortgage — assignment— payment — agency.  Where,  after  the  as- 
signment of  a  promissory  note  and  of  a  trust  deed  given  to  secure  the 
same,  and  which  was  conditioned  for  the  payment  of  said  note,  and 
provided  for  a  reconveyance  upon  payment  of  said  indebtedness,  pay- 
ment of  said  note  was  made  to  the  trustee  named  in  said  deed,  nearly 
two  years  before  maturity,  and  with  knowledge  of  said  assignment, 
and  thereupon  said  trustee  and  the  cestui  que  trust  named  in  said  deed 
entered  satisfaction  thereof  upon  the  margin  of  the  record  of  said 
deed,  held,  that  in  the  absence  of  any  express  authority  in  the  trust 
deed  the  trustee  could  not  be  considered  the  agent  of  the  assignee  of 
said  note  to  receive  payment  thereof,  and  that  payment  to  the  trustee 
did  not  operate  as  a  satisfaction  of  said  indebtedness.     Id. 

Purchase  of  property  by  trustee.  See  Mortgages  of  Personal  Prop- 
erty, 12. 

VENUE. 
Change  of. 

1.  Discretion  of  court— appeal.  A  refusal  to  grant  a  change  of 
venue  asked  for  on  the  alleged  ground  of  the  undue  influence  of  a 
party  and  his  attorneys  over  the  people  of  the  county,  will  not  be 
interfered  with  on  appeal,  where  there  is  nothing  to  show  that  the 
trial  court  abused  its  discretion.     Bigelow  v.  Wilson,  628. 

2.  Action  by  cross  petition — controlled  by  original  action — residence. 
Where  S.  and  W.  were  made  code  fen  dants  with  C.  and  S.,  but  were 
not  served  with  notice  of  the  petition,  and  did  not  appear  thereto, 
but  G.  and  S.  filed  a  cross  petition  in  the  same  case  against  the  plain- 
tiff and  their  oodefendants  S.  and  W.  and  served  notice  thereof  upon 
S.  and  W.  in  the  county  of  their  residence,  it  not  being  the  county  in 
which  the  action  was  pending,  held,  that,  since  the  cause  of  action  set  up 
in  the  cross  petition  affected  the  subject-matter  of  the  litigation  which 
the  plaintiff  had  instituted,  within  the  meaning  of  section  2663  of  the 
Code,  the  filing  of  the  cross  petition  did  not  constitute  a  new  action, 
and  that  S.  and  W.  were  not  entitled  to  have  the  cause,  as  to  the 
cross  petition,  transferred  to  the  county  of  their  residence.  Mahaska 
County  State  Bank  v.  Christ,  415. 

VERDICT. 

Special  Findings. 

1.  When  immaterial — setting  aside.  Special  findings  which-  are 
immaterial  to  the   issues,  or  which  are  shown  by  other  findings  to- 
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be  immaterial,  should  be  set  aside  upon  a  proper  motion  for  that 
purpose.    Richardson  v.  Coffman,  It  I. 

See  Practice  and  Procedure,  9. 

Excessive. 

2.  Remittitur  or  new  trial— error  without  prejudice.  Where  in  the 
opinion  of  the  court  a  verdict  is  excessive,  it  has  no  power  to  render 
a  judgment  for  a  less  sum  than  the  verdict,  without  requiring  the  suc- 
cessful party  to  choose  whether  he  will  accept  such  less  amount,  or 
submit  to  a  new  trial.  But  an  error  in  this  respect  is  no  ground  for 
reversal  upon  the  appeal  of  the  unsuccessful  party,  it  being  in  his 
favor.     Hudson  v.  Applegate  $•  Co.t  605. 

When  Final. 

3.  Sealing  without  consent  of  parties.  After  the  jury  had  retired  to 
deliberate  on  their  verdict,  night  coming  on,  the  judge,  without  notice 
to  either  party  or  connsel,  instructed  the  bailiff  that,  if  an  agreement 
was  reached  before  morning,  he  should  have  the  verdict  sealed,  and 
delivered  on  the  convening  of  court  on  the  following  day.  Accord- 
ingly, the  verdict  was  sealed,  and  the  jurors  separated,  and,  on  the 
convening  of  court  the  next  morning,  they  assembled  in  the  jury  box, 
the  verdict  was  read  in  open  court,  and  ordered  recorded,  neither 
party  nor  counsel  being  present  in  court  at  the  time.  Held,  that,  in 
the  absence  of  any  showing  of  prejudice,  the  verdict  should  stand. 
Walker  v.  Dailey,  375. 

4.  Failure  to  answer  special  interrogatories — effect.  A  general  ver- 
dict is  good,  even  though  special  interrogatories  are  not  answered,  if 
it  has  support  without  such  special  findings.  Accordingly,  where  the 
jury  reported  that  they  could  not  agree  upon  two  of  the  special  inter- 
rogatories, it  was  not  error  for  the  court  to  direct  them,  if  possible,  to 

•  agree  upon  the  others,  and  to  return  their  findings,  with  the  general 
verdict,  where  the  two  interrogatories  in  question  did  not  relate  to 
ultimate  facts,  and  no  possible  answers  to  them  would  have  been 
ground  for  setting  aside  the  general  verdict.  Sutherland  v.  Standard 
L.  $  A.  Ins.  Co.,  505. 

5.  Verdict  for  plaintiff  on  three  trials — appeal.  Where  three  juries 
in  two  different  counties  have  found  against  the  defendant  upon  the 
issues  in  a  case,  and  two  different  trial  courts  have  approved  these 
verdicts,  this  court  will  not  set  aside  the  last  verdict  as  being  unsup- 
ported by  the  evidence,  when  the  testimony,  if  believed  by  the  jury, 
is  ample  to  support  the  verdict,  even  though  it  appears  that  some  of 
the  facts  relied  upon  by  the  plaintiff  are  unusual,  or  even  improbable. 
McMurrin  v.  Rigby,  18. 

When  will  be  set  aside. 

6.  Verdict  against  evidence.  Where  the  plaintiff  was  entitled  to 
recover,  if  anything,  a  much  larger  sum  than  three  dollars  and  a  half, 
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a  verdict  for  that  sum  was  properly  set  aside  upon  Ms  motion,  and  a 
new  trial  granted.    Schroder  v.  Hoover,  664. 

7.  Contrary  to  instructions.  The  instructions  of  the  court  are  the 
law  of  the  case  for  the  jury,  and  a  verdict  which  is  contrary  to  the 
instructions  as  applied  to  the  evidence  can  not  stand.  Perry  v.  City 
of  Cedar  Falls,  815. 

"WAIVER.    See  Bailment;  Criminal  Law,  24;  Insurance  (Fire)  2;  Judg- 
ments, $,  7;  Jurisdiction,  4;  Pleading,  8. 

WARRANTY. 

Breach. 

Contract — evidence.  Where,  in  an  action  to  recover  damages  for  an 
alleged  breach  of  the  covenants. of  warranty  in  a  deed,  based  upon 
the  right  of  a  lessee  of  the  property  conveyed  to  remove  a  building 
■situated  thereon,  it  appeared  that  while  the  deeds  were  in  escrow  the 
grantee  purchased  said  building  of  the  lessee  because  of  a  previous 
verbal  agreement  to  take  said  property,  subject  to  said  right  of  the 
lessee,  held,  that  the  grantee  was  not  entitled  to  recover.  Hoyt  v. 
McLagan,  745. 

See  Sales. 

WILLS. 

Validity. 

1.  Wife's  personal  estate— rights  of  husband.  A  married  woman 
can  not,  by  will,  deprive  her  surviving  husband  of  his  distributive 
share  in  her  personal  estate.    May  v.  Jones,  188. 

2.  Legal  title  to  trustees  for  "benefit  of  devisee — perpetuities.  Where, 
by  the  provisions  of  a  will,  the  legal  title  to  real  estate  was  given  to 
trustees  to  hold  for  the  benefit  of  the  testator's  daughter,  held,  that, 
should  the  daughter  die  prior  to  the  vesting  of  the  estate  in  her,  the 
legal  and  equitable  titles  would  merge,  and  the  estate  would  descend 
to  her  heirs.  Therefore,  the  devise  was  not  invalid  as  being  against 
section  1920  of  the  Code,  which  declares  that  "every  disposition  of 
property  is  void  which  suspends  the  absolute  power  of  controlling  the 
same  for  a  longer  period  than  during  the  lives  of  persons  then  in 
being,  and  for  twenty- one  years  thereafter/'    Meek  v.  Briggs,  610. 

Construction. 

3.  In  view  of  antenuptial  contract.  An  antenuptial  contract  pro- 
vided that,  if  the  wife  survived  the  husband,  she  should  be  paid, 
annually,  after  his  decease  and  during  her  widowhood,  by  his  execu- 
tors or  heirs,  out  of  his  estate,  the  interest  on  three  thousand  dollars. 
The  will  of  the  husband,  after  referring  to  said  provision,  directed 
the  son  to  pay  to  the  wife  "the  interest  upon  the  money  annually  or 
oftener,  as  she  may  call  for  it,  during  the  lifetime  of  my  said  wife,  as 
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provided  in  said  antenuptial  contract;  and  I  give  and  bequeath  to  my 
said  wife,  *  *  *  during  her  life,  in  case  she  remains  my  widow,  the 
interest  upon  three  thousand  dollars,  said  interest  to  be  paid  to  her 
as  above  directed,  unless  she  shall  marry  again,  and  in  such  case  the 
same  shall  cease,  and  she  shall  not  be  entitled  to  anything  there- 
after. Held,  that  the  widow  could  not  claim  interest  on  three  thou- 
sand dollars  under  the  contract,  and,  in  addition  thereto,  the  same 
amount  under  the  will.    Pitkin  v.  Peet,  868. 

4.  Devise  to  daughter— control  given  to  trustees — title  in  trustees.  A 
testator,  in  one  paragraph  of  his  will,  gave  to  his  daughter  certain 
property,  subject  to  the  provisions  of  another  paragraph,  in  which  he 
named  certain  persons  as  trustees  to  take  charge  of  and  control  said 
property  according  to  their  best  judgment,  and  to  apply  the 
increase  to  the  support  of  the  daughter,  and  in  which  he  also  declared 
that  such  trust  should  be  held  and  construed  as  a  limitation  upon  the 
title  and  interest  vested  in  the  daughter  by  the  former  paragraph,  and 
that  the  same  should  continue  until,  in  the  judgment  of  the  trustees, 
the  daughter  should  have  become  competent  and  worthy  to  be 
entrusted  with  the  property,  when  they  should  surrender  it  to  her* 
and  the  title  should,  thereupon,  rest  absolutely  in  her.  Held,  that 
the  legal  title  of  the  property  was  vested  in  the  trustees,  such  an 
estate  being  necessary  to  enable  them  to  execute  the  powers  given, 
and  to  perform  the  duties  required  of  them.    Meek  v.  Briggs,  610. 

Eights  of  husband  and  wife. 

5.  Consent  to  provisions  by  husband — estoppel — evidence.  A  married 
woman  in  her  will  gave  one  thousand  dollars  to  her  husband,  and 
various  bequests  to  others,  amounting,  all  together,  to  nearly  the  sum 
she  had  at  that  time  on  deposit  in  a  bank.  '  Four  days  prior  to  the 
making  of  the  will  she  had  given  her  husband  a  check  on  the  bank 
for  one  thousand  dollars.  This  had  not  been  cashed  at  the  time  the 
will  was  made,  and  the  husband  knew  of  the  provisions  of  the  will, 
and  assented  to  them  before  he  received  payment  of  the  check.  But 
it  did  not  appear  that  the  will  was  contemplated  when  the  cheek  was 
given,  and  it  was  not  referred  to  in  the  will.  No  agreement  that  the 
check  should  be  surrendered  or  treated  as  money  bequeathed  by  the 
will  was  shown,  and  the  only  circumstance  to  indicate  that  the  testa- 
trix might  have  so  intended  was  the  fact  that  her  bank  deposit  was 
not  sufficient  to  pay  the  check  and  her  bequests  also.  Held,  that  the 
husband's  acceptance  of  payment  of  the  check  did  not  amount  to  a 
taking  under  the  will,  whereby  he  was  estopped  to  claim  his  distribu- 
tive share.    May  v.  Jones,  188. 

Bequests  a  charge  on  estate. 

6.  Executor  not  personally  liable.  Where  the  son  of  a  testator,  who 
was  directed  to  pay  to  the  widow  her  interest  in  the  estate  according 
to  the  provisions  of  an  antenuptial  contract,   was  also  made  the 
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executor  and  residuary  legatee  of  the  testator,  held,  that  the  payment 
to  the  widow  was  not  made  a  charge  upon  such  son  personally,  but 
only  upon  the  estate,  and  the  requirement  was  upon  him  as  executor. 
Pitkin  v.  Feet,  268. 

WITNESSES. 

Competency. 

1.  Railroads — custom — competency  of  employee*  An  employee  of 
a  railroad  company,  whose  location  and  duties  for  a  period  of  two 
years  enabled  him  to  know  the  facts,  held,  to  be  a  competent  witness 
to  the  fact  that  "it  was  always  the  custom  of  the  clinker  men 
to  help  the  hostlers"  in  moving  locomotive  tanks.  Butler  v.  Chicago, 
B.  f  Q.  B'y  Co.,  206. 

Refusal  to  answer. 

2.  Court  may  command.  Where  a  witness  answers  evasively,  and 
the  question  is  repeated  for  the  purpose  of  eliciting  a  more  definite 
answer,  the  court  may  properly  command  him  to  answer.  State  v. 
Farley,  22. 

WORDS  AND  PHRASES. 

College  op  standard  grade. 

1.  Contract  to  convey  land  to  coTUge-^ondiHone^perfcrtnanoe^effi' 
dence.  It  appearing  from  the  evidence  that  the  plaintiff  was  financially 
weak  at  the  time  the  contract  was  made,  that  its  condition  and  pros- 
pects were  then  known  to  the  defendant,  and  that  the  buildings  con- 
templated by  the  contract  were  of  limited  capacity;  yet  that  the 
courses  of  study  in  the  college  were  up  to  the  average  of  other  col- 
leges in  the  state,  that  its  apparatus  was  sufficient  for  ordinary  pur- 
poses, and  that  its  instructors  were  of  good  ability  and  well  qualified 
for  their  respective  positions,  though  receiving  small  salaries  and 
teaching  in  the  preparatory  department,  held,  that  there  was  a  per- 
formance of  the  agreement  to  maintain  a  college  of  "standard  grade" 
within  the  contemplation  of  the  parties.  University  of  Des  Moines  v. 
Polk  County  Homestead  f  Trust  Co.,  86. 

Day. 

2.  Commissioners  of  insanity — compensation  per  day — hours  fv. 
session  not  material.  When  the  commissioners  of  insanity  are  h* 
session  on  any  day,  they  are  each  entitled,  under  section  3825  of  thv 
Code,  to  three  dollars  as  compensation  for  that  day,  regardless  of  thv 
number  of  hours  they  may  be  in  session.     White  v.  Dallas  County,  56$. 

Negligence. 

3.  Acts  dictated  by  prudence  and  care — instruction  to  jury.  An 
instruction  to  the  jury  that  "Negligence  consists  in  doing  something, 
or  omitting  to  do  something,  which  a  person  of  ordinary  prudence  and 
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care  would  not  have  done,  or  would  not  have  omitted  to  do,  under  like 
or  similar  circumstances;"  held,  to  be  a  correct  definition,  and  not 
erroneous  as  an  instruction  on  the  ground  that  it  ignored  the  facta  in 
the  case.     Galloway  v.  C,  R.  I.  f  P.  Ry  Co.,  458. 

Nonresident. 

4.  Original  notice— substituted  service— presumption  of  nsidence. 
Where  the  head  of  a  family  left  home  for  a  day,  with  the  expressed 
intention  of  returning,  but  failed  to  return  and  it  was  never  after- 
wards known  where  he  was,  held,  that  he  did  not  thereby  become  a 
nonresident  of  the  place  of  his  late  home,  and  an  original  notice 
served  upon  him  there,  within  nine  days  after  his  departure,  by  leaving 
a  copy  with  his  wife,  was  sufficient  to  give  the  court  jurisdiction  to 
render  a  personal  judgment  against  him ;  the  rule  being  that,  where  a 
residence  is  once  acquired,  it  continues  until  there  is  an  actual  change 
of  habitation  with  an  intention  to  make  a  new  residence.  Botna  Val- 
ley State  Bank  v.  Silver  City  Bank,  479. 

Possession. 

5.  Tax  deed— notice  to  redeem — on  party  in  possession.  Where  the 
person  to  whom  the  land  is  taxed  at  the  date  of  a  tax  deed  resided  in 
the  county  where  the  land  was  situated,  and  bad  made  hay  on  the 
land  for  several  years,  held,  that  he  was  in  possession  of  the  land  in 
such  sense  that  service  of  notice  to  redeem  was  necessary  to  cut  off 
the  right  of  redemption.    Cahalan  v.  Van  Sant  f  Dikeman,  593. 
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